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INTRODUCTORY REMARKS

| was invited by the organizers of the Conferereeresent the Polish experiences
regarding two principle matters:

- execution of judgments of the European Court ofridn Rights in cases concerning
Poland, and

- application of the Act of 17 June 2004 on the ptaimt against the violation of the
right to a trail within the ,reasonable” time inagon to the administrative proceedings.

Both of the above mentioned matters are not dirdittked to the main topic of the
Conference, however their importance for pursuigobd administration is unquestionable
and evident. The European Court of Human Rightsnany occasions examined the cases
concerning various aspects of administrative proices. In its judgments the Court
examined those aspects as regards their compatitilih the Article 6 of the European
Convention on Human Rights and Fundamental Freedfarstrial) and Article 1 of the
Protocol no.1 (property rights). Precisely the abaentioned provisions constitute the legal
grounds to verify the compatibility of various acts of local and governmental
administration with the Convention. The rest of grevisions of the Convention constitutes
the grounds for examination of actions of judidiaties.

Here arises the question whether the European @bttiman Rights has a cognition
to examine the actions of the administrative bodiesl, in particular, to examine the
administrative proceedings conducted by the bodads local and governmental
administration. The most essential problem is tmtdate the definition of the civil case.

In general it is considered that each case examiméte administrative proceedings
is an administrative casepdr analogiam criminal cases are examined in criminal
proceedings and civil cases are examined in chat@edings). It is not a proper opinion.
Among the cases examined before the administrdiodies, apart from theui generis
administrative cases, are also the civil cases.

The Polish Constitutional Court in its judgment d® July 2000 determined the
guestion of the admissibility of the administrativditigious cases in the proceedings before
common courts. The constitutional review of theidet 1 of the Code of Civil Procedure
reads as follows: ,The Code of Civil Procedure bhedulate court proceedings in matters
arising from civil law, family and guardianship laamd labour law relationships, as well as
the matters pertaining to social insurance andrathegters to which the provisions of this
Code shall apply by virtue of special legislaticivil matters)”.

In the reasons of the abovementioned judgemer@dmstitutional Court held that the
right to a fair and public trial, guaranteed in iél¢ 45 of the Constitution, is not the
instrument which enables to exercise other corifital rights and freedoms but it exists
independently and it is protected irrespectivetbeosubjective rights. The right to a fair and
public trial consists of three elements i.e. thghtito institute proceedings before a
competent, independent and impartial court; thetrig proceedings in accordance with the
rule of justice and the rule of public openness;right to legally binding adjudication by the
court. The term ,case” used in Article 45 of the nSutution encompass civil and
administrative litigations as well as adjudicatioig the relevance of criminal charges. The
meaning of the above term is not exhausted by bloweaenumeration; in general it regards



adjudicating on the rights of a given individuahelscope of the term ,civil matter” used in
Article 1 of the Code of Civil Procedure includdsaaclaims regarding pecuniary obligations
arising from administrative acts and in particutdaims for interests arising from due

benefits, which were not paid in a due time. Theasion where the pecuniary benefits
arising from the administrative law relations weud paid in due time, constitutes civil law

event and the law does not provide jurisdictionhef administrative courts to adjudicate on
civil law effects resulting form the lack or undimplementation of the administrative

decision.

The similar opinions are expressed in the judgmehtee European Court of Human
Rights. As an example | adduce the part of theoremsf a judgment of 24 May 2005 in the
casel.S. and A.S. v. Polarfdpplication no. 40732/98):

.The Court recalls that Article 6 applies undes jcivil head” if there was a
.dispute” (,contestation) over a ,right” which can be said, at least onualge
grounds, to be recognised under domestic law. distute must be genuine and
serious; it may relate not only to the existenca afght but also to its scope and the
manner of its exercise. The Court must also besfgdi that the result of the
proceedings at issue was directly decisive for tight asserted (seeanutatis
mutandis Georgiadis v. Greeggudgment of 29 May 199Reports of Judgments
and Decisiongl997-l1l, pp. 958-959, § 30, arRblf Gustafson v. Swedgundgment
of 1 July 1997Reports of Judgments and Decisid®97-1V, p. 1160, § 38).

On the question of whether or not a given righgisil” for the purposes of
Article 6 8 1, the Court has consistently held ttreg concept of ,civil rights and
obligations” is not to be interpreted solely byereince to the respondent State’s
domestic law and that this provision applies irextjve of the status of the parties,
the character of the legislation which governs hbers dispute is to be determined
and the character of the authority which is investgth jurisdiction in the matter
(seeGeorgiadis v. Greegdoc. cit., § 34).

The Court notes that the proceedings began on &gy 1990 and are still
continuing. They have therefore already lasted difegen years, of which over
eleven years falls within the Court's temporal cetemce, Poland having
recognised the right of individual petition as frdnMay 1993. Given its jurisdiction
ratione temporisthe Court can only consider the period which élapsed since 1
May 1993, although it will have regard to the stagached in the proceedings on
that date (see, among other authoriti&sierzyiski v. Poland,no. 30210/96, § 123,
ECHR 2000-XI).

The Court will assess the reasonableness of ttggheof the proceedings in
the light of the circumstances of the case andngaregard to the criteria laid down
in its case-law, in particular the complexity ofetisase and the conduct of the
applicant and of the relevant authorities. It wibo take account of what is at stake
for the applicant (see, among many other autherileller v. Polangdno. 51837/99,

§ 67).

The applicants argue that the proceedings in #ee avere exceedingly
lengthy. The Government contest their arguments.



The Court observes that the proceedings, institatedl5 February 1990,
remained dormant from 1990 to 1995, when the applgcavailed themselves of the
procedure provided for by the Code of AdministratRrocedure and complained to
the Supreme Administrative Court about the failof¢he administration to rule on
their application. That court, by its judgment of October 1995, oldigthe
administrative authorities to give a decision wittivo months. This judgment was
not complied with and no decision was renderetheeitvithin the time-limit set out
by the Supreme Administrative Court, or later. Speently, on 17 April 1996 the
Ministry of Agriculture took steps in order to obitaevidence relevant for the legal
assessment of the application. However, the praegedvere stayed in 1997 as the
Ministry ordered that H.S. submit documents to prber rights to the property (see
§ 20 above). The applicant’s appeal against thissa® was unsuccessful. Later on,
on 6 August 1997, the applicant reiterated thejuarents and requested that the
proceedings be resumed. They argued that the laiwilquestions pursued by the
Ministry were entirely irrelevant to the adminidive case they had launched. Their
efforts were unsuccessful, and the restitution @edmgs have remained stayed ever
since, essentially as a consequence of civil clagrbe property having been raised
at a late stage of the proceedings.

Having regard to all the circumstances of the ctse Court considers that
the overall length of the proceedings complainedhat exceeded what was
reasonable. There has therefore been a violatidmtmie 6 § 1 of the Convention.”

The European Court of Human Rights held that dukstoature the case ralates the
civil law rights ergo it is subjected to the review of Article 6 § 1 diet Convention and
Article 1 of the Protocol 1. As regards the remsdavailable for the applicant in the
administrative proceedings, the Government stresséthat under Article 35 of the Code of
Administrative Procedure of 1960, the administmati® obliged to deal with cases without
undue delay. Simple cases should be dealt withoutalay. In cases requiring some enquiry
a first-instance decision should be given in noerntbian one month. In particularly complex
cases decisions shall be taken within two monththel decision has not been given within
those time limits, a complaint under Article 37tbé Code may be filed with the higher-
instance authority, which shall fix an additionahé limit, establish the persons responsible
for the failure to deal with the case within thengtlimits, and, if need be, arrange for
preventive measures to be adopted in order to ptduether delays. In 1995 the Supreme
Administrative Court Act was adopted, which enteiatb force on 1 October 1995. It
created further procedures in which a complaintualibe administration’s failure to act
could be raised. Under Article 17 of that Act,tthaurt is competent to examine complaints
about the administration’s inactivity in adminisive proceedings in cases referred to in
Article 16 of the Act. Pursuant to Article 26 diet Act, if a complaint about the inactivity of
an administrative authority is well-founded, thesdcshall oblige the competent authority to
give a decision, or to carry out the factual acttaconfer or acknowledge an individual
entitlement, right or obligation.

However, the European Court of Human Right considehat the above mentioned
remedies, in particular, a complaint against naiy of the administration doesn’t fulfil
the requirements for effective remedy stipulatedAm 13 of the Convention. When the
judgement in the casd.S. and A.S. v. Polandas given, the Act of 17 June 2004 on a



complaint against violation of party’s right to leathe case examined without undue delay in
a judicial proceedings entered into force.

The scope of the review procedure provided by tbeehcompasses exclusively the
proceedings before the administrative courts. Theddes not provide the review procedure
regarding the administrative proceedings beforebibeies of the governmental and local
administration.

IMPLEMENTATION OF THE POLISH ACT OF 17 JUNE 2004 ON A COMPLAINT
AGAINST VIOLATION OF THE PARTY'S RIGHT TO HAVE THE CASE
EXAMINED WITHOUT UNDUE DELAY IN A JUDICIAL PROCCEDI NGS

Over three years have passed since Poland intrddarceffective domestic remedy
against unreasonable length of judicial proceediBysintroducing this remedy the Polish
Parliament followed the suggestions of the Europg@aumrt of Human Rights expressed in the
Kudfa v. Polandjudgment of 2000. Indeed, an effective remedy tmizat unreasonable
length of proceedings was absent in our domesgal lerder until the adoption of the 2004
Act. As of 17 September 2004 any party to judigabceedings may lodge a complaint
seeking to determine that there has been a vialagiothe party’s right to have a case
examined within a reasonable time.

| wish to share with you some brief remarks concgyrihe implementation of the
new remedy in our judicial system. | will also deaih certain shortcomings of our domestic
legal practice indicated in the case-law of thedpaan Court as regards the interpretation
and application of the 2004 Act.

Irrespective of some shortcomings, | wish to stthasthe practice of Polish domestic
courts in applying the ,special’ remedy generallpwas for optimism. We need to remember
that our courts required and still require someettm, learn” the new Act and understand the
philosophy which underpins this remedy. The 2004 &tracted much interest both within
judges as well as advocates and academic writefBoland. In the last months a first
commentary to the 2004 Act was published. The nemedy becomes more and more
known to the parties of judicial proceedings. lailso worth noting that the Act introducing
the new remedy was also of interest to some statg@ish were considering similar
developments in their domestic legal systems.

Understandably, the implementation of the 2004 #atl the courts’ practice has
given rise to some controversies. However, let irs¢ focus on the positive aspects of the
new remedy and then move on to the problems weusered in the application of the 2004
Act.

| have no doubts that the main goal of the 2004 iAlved a creation of a judicial
remedy which would serve a two-fold function — txelerate delayed proceedings on the
one hand and on the other — to provide adequatesgaisfaction if it is appropriate. We
wanted the remedy to be a practical tool in thedkaof parties in all cases pending in Polish
courts. We also intended to ensure that the remedy a simple way of speeding up the
proceedings without excessive formalism. | thinkmanaged to achieve this aim. The courts
are obliged to adjudicate on the complaints brougider the 2004 Act in a very prompt
procedure. Apart from establishing that the rightat trial within a reasonable time was



violated, the court examining the complaint mayaisovide the court which deals with the
merits of the case with specific ,recommendatiorisist but not least, a just satisfaction
might be awarded at the request of the complaiparty. Such satisfaction does not deprive
the applicant of the possibility to claim furtheonepensation for both pecuniary or non-
pecuniary damage before civil courts in regulail guoceedings. In such circumstances the
regular conditions of civil liability for damage wsed by actions or omissions of state
officials apply.

| should also mention that the introduction of tieav remedy proved to be beneficial
for the European Court itself, as the number oésaaising a charge against Poland based on
the ,reasonable time” requirement could be consiolgrreduced. In the ideal world it might
be expected that the domestic remedy almost coetplablds the flow of repetitive cases
under this head. The reality shows, however, tbatesimprovements are still required to
ensure the effectiveness of the 2004 Act.

One of the most positive aspects of the remedynagainreasonable length of
proceedings in Poland is the fact that all compéaare examined in a speedy one-instance
procedure. The determination of whether or noteles been a violation of the ,reasonable
time” requirement comes within several weeks artcdhmanths. As was indicated above, if an
applicant claims further compensation, he or sheees to go also to a civil court, even when
the proceedings as to the merits were already czistl

The second positive aspect of the remedy is tlatritbe used as a means of verifying
the applicant's complaint about the unreasonalvigtteof proceedings more than once. The
2004 Act provides for a possibility of lodging angplaint in the course of judicial
proceedings every 12 months and in case of enfa@uneproceedings — every 6 months since
the court’s decision concerning the previous compla

Another positive aspect of the remedy is that ieasily accessible for the parties
wishing to lodge a complaint against the lengtlpafceedings before a district or regional
court. Such complaints don’t need to be filed bgfessional lawyers. The same applies to
complaints about criminal proceedings pending & ¢burts of appeal, which are examined
by the Supreme Court. The only exception concearascomplaints about civil proceedings
pending in the courts of appeal and examined byCiké Chamber of the Supreme Court —
in these cases a complaint must be signed by ascatbs/or legal adviser.

The new remedy attracted a considerable populdnty2005 the Regional Courts
received 665 complaints in civil law cases, 2042nplaints in criminal law cases, 265
complaints in labour law and social insurances £asel 205 complaints in commercial law
cases. The courts of appeal, which adjudicate ercttmplaints against unreasonable length
of proceedings in regional courts, received altogel295 complaints.

In 2006 the courts received altogether 2659 comfdathat is 37% less than in 2005.
Approximately one-third of complaints was declanmealdmissible. The rate of cases declared
well-founded was similar since the entry into foafethe 2004 Act and amounted to 20%.
Two-thirds of cases which were declared admissable well-founded involved an award of
just satisfaction.

As | mentioned earlier, the domestic case-law iis dgveloping and the courts are
gradually learning the new remedy. This was thenmraason why we encountered some



problems with the compensatory function of the réynmtroduced by the 2004 Act. In the
first months of adjudicating on the complaints agaiunreasonable length of proceedings,
the domestic courts were relatively unwilling toeeotse their competence as regards the
award of just satisfaction. Let me remind that aditw to the 2004 Act, the domestic court
may at the complainant’s request award an apprepisam of money from the State
Treasury, which shall not exceed 10.000 Polishyzl¢equivalent to ca. 2,800 Euro).

However, the courts started gradually to adopt aenpoogressive approach towards
this issue. A review of the case-law of Polish t®whows that they more and more often
decide to award just satisfaction for the applisant

The European Court seems to accept the statutdiggcef PLN 10,000, but only
when it remains open to the applicant to lodgevi claim and thus seek full compensation.
The 2004 Act provides for such possibility and refeo adequate provisions of the Civil
Code. | need to admit, however, that the case-ldwPalish courts with regard to
compensation and/or just satisfaction for damadéermd as a result of the unreasonable
length of proceedings is not as developed as wkedlislt is particularly worrying that some
courts have difficulty in applying Civil Code pr@ins on the liability of State Treasury for
non-pecuniary damage. The practice shows that &dis¢ majority of cases concerning the
length proceedings involves this type of damagberathan strictly material or pecuniary
damage. Therefore it is of utmost importance toettgy the practice of domestic courts in a
way which allows for effective application of theopisions of Civil Code which concern
compensation for non-pecuniary damage.

This is equally important for the applicants whd dot lodge a complaint on the basis
of the 2004 Act in the course of pending proceesligyich applicants are not deprived of any
legal remedies, because they may claim compens#biompecuniary and non-pecuniary
damage under relevant provisions of the Civil Cddecase of these applicants the remedy
under 2004 Act cannot be lodged as the purposehefAct is to accelerate pending
proceedings. Nevertheless, the 2004 Act directljicetes that the civil law remedy is
available to applicants whose proceedings wereadjréerminated. Again, the courts need
some time to develop their case-law regarding pmi@ation of Civil Code in such cases.

It can be presumed that some guidance in this cespauld be given by the Polish
Supreme Court. In fact, the Supreme Court has@ressued several resolutions concerning
the interpretation of the 2004 Act. One of them ared its applicatiomatione temporis.
More specifically, the Supreme Court ruled thatlestine 2004 Act produced legal effects as
from the date of its entry into force, its provissoapplied retrospectively to all proceedings
in which delays had occurred before that date awirot yet been remedied. The Supreme
Court noted, however, thathe Act on the complaint against the violation fé tight to a
trial within ,reasonable time” can be applied tolgbroceedings which were delayed at the
moment of the Act’s entry into force, but — ondtieer hand — cannot be applied to pending
proceedings if they ceased to be delayed befor@&¢hentered into force”.

Another resolution of the Supreme Court concerrierl dompetence to examine a
complaint if it refers not only to the current pbasf pending proceedings, but also to
previous instance or phase within the same prongedit needs to be stressed in this regard
that the 2004 Act vests the competence to adjuslieatomplaint to the court directly
superior over the court that conducts the procemsdiomplained of. In other words, courts of
appeal are competent to examine complaints abaaepdings pending in regional courts,



but not in district courts. The Supreme Court -tlenother hand — is competent to adjudicate
on complaints about proceedings pending in thetsoofr appeal or in the Supreme Court
itself, but is not competent to asses the reasentirle of proceedings pending before
regional courts. The Supreme Court in its resoiutbf 2005 held that:the competence of
the Supreme Court covers the complaints concerpingeedings which are pending in the
courts of appeal, but there are no grounds to assuihat the Supreme Court has also
jurisdiction to adjudicate on complaints concernipgpceedings before regional courts. The
2004 Act does not provide that if a complaint conseproceedings pending at different
instances, the competence to adjudicate such cambjpl@longs to the court superior over the
court of upper instance”.

The above rules concerning the courts’ competerigatrgive an impression that the
court examining a complaint disregards the previmstance within the same set of
proceedings.

This is however not exactly the case. We shoulderaber that the remedy aims at
accelerating proceedings which are already delaybd is why the courts examining the
complaint take into account the current phase ofdpey proceedings. Nevertheless, in
assessing the just satisfaction for the applidamtdomestic court would take into account —
among other factors — also the overall length otpedings. The same applies to examining
the applicants’ claims on the basis of Civil Code.

It should also be mentioned that the solution aetbh the 2004 Act as to the courts
competent to examine the complaints allows for \hgfication of the ,reasonable time”
requirement in every instance of pending proceedirigis thus for the benefit of the
applicants who might wish to lodge subsequent camfd to a relevant court if they find that
the proceedings in their case last longer thasinecessary. In any event, the ,fragmentation”
of proceedings for the purpose of applying the 28064 does not mean that an applicant is
offered a weaker protection against unreasonabtgtheof proceedings.

As | already said, there is some scope for impram@mas regards the implementation
of the 2004 Act. The success of the new remedy ripenostly on the prudence of the
courts examining the complaints. It is therefomaatipularly important for the courts to
understand that they should be guided by the @agesf the European Court, both in terms
of assessing the length of proceedings, as wéfl dstermining the value of compensation or
just satisfaction when they found a violation daf tlheasonable time requirement”.

Apart from necessary development of the courtsttira, the Government was also
preliminarily considering some amendments to th@42Act. In particular, there has been an
exchange of views between the Polish Ombudsmantt@dMinistry of Justice as to the
possibility of widening the scope of the 2004 Asm, that it comprised also the preparatory
criminal proceedings, since they in fact constiteart of regular criminal proceedings and
therefore their length might be assessed undeclér@ of the Convention. Various opinions
were expressed as to the necessity of amendin@@8é Act to that effect. The National
Prosecutor’'s Office argued that the existing legakchanisms provide adequate guarantees
and remedies to combat delays in preparatory pdioge. It is however not yet determined
whether this proposal would be given further elakion.

Similarly, the Ministry of Justice was indicating the need to amend the Code of
Administrative Proceedings by introducing in a rema&y equivalent to the 2004 Act with




regard to reqular administrative proceedings. For mw the 2004 remedy can only be
used in administrative judicial proceedings and notin proceedings pending before
organs of administration. It can be expected thathis proposal will be further discussed.

To sum up, | believe that the identification ofestgths and weaknesses of the 2004
Act after three years of its application allows $mme improvement both as regards courts’
practice, and possibly also with respect to sonwigions of the Act itself. However, the
main assumptions underlying the 2004 Act turnedtoube correct. We see the room for
improvement, but we should not forget that we haabtlena significant progress since the
Kudta judgment of 2000. It is in the best interest af #pplicants and for the efficiency of
our judicial system to maintain the effectivenesthe 2004 Act.

| do believe that the European Court is also istex in providing us with some
feedback and support as regards effective impleatient of the new remedy. The Polish
Government analyse very carefully all judgmentstioé Court, which indicate some
shortcomings. One of the recent examples is the oBBur v. Poland In the judgment of 23
October 2007 the Court expressed its concerns dket@dequate redress offered to the
applicant, as well as the possibility of expeditthg pending proceedings. In the particular
circumstances of that case, the Court refused gardeto remedy under the 2004 Act as
effective within the meaning of Article 13 of the@sention. | hope that this judgment will
not reverse the Court’s general attitude to ouredynaimed at combating undue delays of
proceedings.

EUROPEAN COURT'S REQUIREMENTS TO EFFECTIVE DOMESTIC REMEDY
AGAINST EXESSIVE LENGHT OF PROCEEDINGS

Ubi ius, ibi remedium- where there is law, there is a remedy. The Romaxim
reflects a fundamental principle of every law systegased on remedial justice: if wrong was
done, there should be remedies available for theed party in order to provide him or her
with adequate redress. That principle is also established in international and regional
systems of human rights protection.

The law of remedies in the field of human rightstpction is highly diversified.

Various distinctions can be drawn in this regaadjrtg as a point of departure — by
way of example — their legal basis (domestic oenmational law), the character of the
proceedings (judicial, quasi-judicial or non-judij their accessibility or effectiveness.

It could be argued that remedies available on natigevel in case of human rights
violations are an illustration of the principle sfibsidiarity. Especially the requirement of
exhaustion of domestic remedies before taking adgen of international complaint
procedures shows the significance of domestic ag&iuredressing human rights violations.

The same applies to the European system of hungaisrprotection, based on the
European Convention on Human Rights and FundamefRtaedoms (ECHR). The
Strasbourg Court has reiterated on many occadnatghe domestic authorities — and notably
the courts — are generally in a better positionnterpret and apply national law than an
international court. Therefore the domestic coshisuld be perceived as a main front-line in
an effective system of human rights protection.
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The ECHR contains in its Article 13 the right to effective remedy before a national
authority. For reasons explained further, that [giom plays an important role as a
procedural guarantee and a filter” for cases whtdy end up in Strasbourg. It is worth to
be noted that Article 13 implies a certain standafrceffectiveness — the standard which
nowadays attracts much attention in the contettedifficulties experienced by Convention
system.

The right to an effective remedy in the ECHR isamgessory (auxiliary) guarantee
which means that it does not have an independéntaglay in the Convention system. An
applicant may not claim a violation of Article 118 abstracto, i.e. with no link whatsoever to
a material right or freedom secured by the Conwentr Additional Protocols thereto. The
dependent character of Article 13 is similar toide 14 of the Convention (prohibition of
discrimination).

The relation between the right to a fair trial dhd right to an effective remedy seems
to be more convoluted. Article 6 § 1 of the Coni@miprovides:

.In the determination of his civil rights and obétons or of any criminal charge against
him, everyone is entitled to a fair and public hiegrwithin a reasonable time by an
independent and impartial tribunal established éy I (...)"

In the Kudla v. Polandudgment of 26.10.2000 the Grand Chamber of therCuas
reversed its case-law as regards the relation leeteticles 6 8§ 1 and 13 of the Convention.
The Court has decided that there was no absorpfitimne safeguards of Article 13 by those
of Article 6 8 1 where the alleged violation coresd the right to trial within a reasonable
time. Therefore the Court has found necessary tamie separately the applicant’s
complaint under Article 13. One of the most sigrdfit reasons for such a change in the
established case-law was the growing frequency iofations of the reasonable time
requirement laid down in Article 6 8 1. The Couashunderlined ‘the important danger’ that
exists for the rule of law within the national Iégaders of the State Parties when excessive
delays in the administration of justice occur igpect of which litigants have no domestic
remedy. (8§ 148 of thKKudla judgment).

The correlation between Article 13 and Article 6-84as regards the protection from
unreasonable time of proceedings — has been deietngionclusively in § 152 of the Kudla
judgment: the requirements of Article 13 are tosben as reinforcing those of Article 6 8§ 1,
rather than being absorbed by the general obligatigposed by that Article not to subject
individuals to inordinate delays in legal procegdin

The best survey on the case law is presented irRéport on the effectiveness of
national remedies in respect of excessive lengtlproteedings adopted by the Venice
Commission at its 89Plenary Session (Venice, 15-16 December 2006)% Rejport shows
that, although States often refer in their litigatbefore European Court to particular types of
domestic remedies as being available for allegatmnthe excessive length of proceedings,
according to the Court’'s assessments a significaimiber of these remedies can not be
considered as effective in practice.

However it seems to be evident that those stasdaridile being examined, develop,
change or are being modified. The only and theumgtandard does not exist and cannot be
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established once forever. It is rather a running steady process of searching the best and
the most optimum solutions not just to find the eely but much less to eliminate the
problem of the excessive length of proceedings.

Consequently referring to the requirements of Aetit3 of the Convention in respect
of unreasonably lengthy proceedings establishethbycase-law of the European Court of
Human Rights it should be taken into consideratioat those standards are binding at
present.

In such objective way the Report of the Venice @Gossion embrace the substance of
the requirements to the effective remedy (in paplys: 134-168).

,134. Below is an outline of the principles whichn be derived to-date from the
case-law of the Strasbourg Court.

A. Asregardsthekind of remedy

135. As was previously underlined, in terms & @ourt’'s case-law, it is an
obligation of result that is required by Article .1Bven when none of the remedies
available to an individual, taken alone, would s§tithe requirements of Article 13,
the aggregate of remedies provided for under domésiv may be considered as
Leffective” in terms of this article.

136. The Court has indicated in the first placatththe best solution [to the
problem of excessive length of proceedings] in kitederms is indisputably, as in
many spheres, prevention.”

137. Where the judicial system of a State is weficin terms of ensuring
compliance with the reasonable time requirementremedy designed to expedite
the proceedings in order to prevent them from bacgrexcessively lengthy is the
most effective solution. Such a remedy offers atemiable advantage over a
remedy affording only compensation, since it alsevents a finding of successive
violations in respect of the same set of proceedanyd does not merely repair the
breach a posteriori, as does a compensatory rerhedy

138. While stating expressly that such accelesat@medy would be ,the most
effective solution”, the Court has refrained fromdicating that the provision of
such a remedy is required by Article 13 of the @mtion. This reluctance is, no
doubt, in conformity with the general principlesiofernational law and motivated
by the need to afford the Contracting States aagemiscretion as to the manner in
which they provide individuals with the relief rémepa by Article 13 and conform to
their Convention obligation under that provision.

139. The Court does, however, express a cleareete for an acceleratory

remedy over a mere compensatory remedy, at ledisindegal systems which have
consistently proven unable to secure the right tda within a reasonable time. In

this respect, it may be taken that the Court’s fimsihas somewhat shifted from that
previously expressed that Article 13 offers anraliéive between a remedy which
can be used to expedite a decision by the couabndewith the case, and a remedy
which can provide the litigant with adequate redrder delays that have already
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occurred. The latter, in fact, only offer an a pogtri remedy and are unable to
prevent successive violations.

140. The same preference for an acceleratory renfedybeen expressed by the
United Nations Human Rights Committee, which hatedtthat all stages of judicial
proceedings must take place without undue delay thad, to make this right
effective, a procedure must be available to enshae this applies in all instances.
Furthermore, according to the Committee, ,the maressibility of obtaining
compensation after, and independently of, a tittwas unduly prolonged does
not constitute an effective remedy” for the purmosé the International Covenant
on Political and Civil Rights.

141. Where ,the proceedings have clearly alreadgrbexcessively long”, mere
prevention may not be adequate. In this case, cosgtery remedies may be
appropriate instead.

142. Indeed, the Court indicates that a combinatidrtwo types of remedy, one
designed to expedite the proceedings and the dthexffford compensation, may
appear as the best solution.

143. A compensatory remedy may take the form ahdial reparation of the
damage (pecuniary and non-pecuniary) suffered.

144. Other kinds of ,compensatory” remedy may cibutgt an appropriate redress
for the violation of the reasonable time requiremand an ,effective remedy” in

the sense of Article 13. This is true, for exampbe, a discontinuance of the
prosecution, a mitigation of sentence,an exempfrom paying legal costs, an
acquittal, the suspension of the sentence, theriogeof a fine and the non-

deprivation of civil and political rights (possiblgnore than one form of redress
being applied at the same time). These measures brusken in an express and
measurable manner.

145. The quashing of a ruling on a procedural is§neluding the non respect of the
relevant time-limit) following complaints by thepigant does not amount to an
appropriate redress to the extent that it is irkedat for and incapable of expediting
the proceedings or providing the applicant with ness for the delays occurred.

146. The favourable outcome of the proceedingsuab sannot be considered to
constitute adequate redress for their length.

147. A disciplinary action against the dilatory gel may amount to an effective
remedy against the length of the proceedings irmserof Article 13 of the
Convention only if it has a ,direct and immediatnsequence for the proceedings
which have given rise to the complaint”. This elstahat the disciplinary action
must present certain specific features. There nhestan obligation for the
supervisory organ to take up the matter with thiatdry judge, if a complaint is
lodged. The applicant must be a party to the prdoegs. The effect of any decision
taken must not merely concern the personal posifdhe responsible judge.

13



148. Whatever form the redress takes, it must beled with the acknowledgement
of the occurred violation. Indeed, the nationaligaliction must acknowledge that
the reasonable-time requirement has not been netaagpecific measure has to be
taken with the aim of repairing the over-steppirigttee ,reasonable time” in the
meaning of Article 6 § 1 of the Convention. Thiknmwledgement needs to be made
.in substance at least”.

149. Such acknowledgement is an indispensablegkthoat a sufficient, component
of any effective remedy set up under Articles 6Ehdf the Convention.

150. In conclusion, according to the Strasbourg Edbtates have to:

- organise their legal system so as to prevent aswaable procedural delays
from taking place;

- if excessive delays occur, acknowledge the tawlaof Article 6 of the
Convention and provide adequate redress;

- when their legal system is deficient in termseafsonableness of the length of
proceedings, provide an acceleratory remedy;

- if they chose not to do this, and also in casken excessive delays have
indeed already taken place, provide a compensatenyedy, in the form of either

financial compensation or other forms such as ratimpn of the sentence and

discontinuance of the prosecution.

B. Asregardsthelegal basisfor the remedy and its clarity/accessibility

151. Article 13 does not require the provision dfpeecific remedy in respect of the
excessive length of proceedings; a general cotistital or legal action, such as an
action to establish non-contractual liability onethpart of the State, may be
sufficient. Such action, however, must be effettik in law and in practice.

152. In the absence of a specific legal basis,aW&lability of a remedy and its
scope of application must be clearly set out andafiomed or complemented by the
practice of the competent organs and/or throughrappate case-law.

153. Whatever measure may be ordered by a compatghority, a domestic
remedy in respect of unreasonable delays will aonfto the requirements of the
Convention only when it has acquired a sufficiagal certainty, in theory and in
practice, enabling the applicant to have used ithet date on which an application
is lodged with the Court.

154. If the remedy is set up through legislatiomwill acquire ,a sufficient level of
certainty” on the date of entry into force of thegislation, independently of the
existence of any case-law confirming its applidapilprovided that the wording of
the legal text in question is clear and indicatbattit is specifically designed to
address the issue of the excessive length of pdouge before the domestic
authorities. Mere doubts as to the effective flumitig of a newly created statutory
remedy does not dispense the applicant from haeogurse to it.
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155. If the effectiveness of a general remedy speet of claims of unreasonable
duration of proceedings is acquired or proved afiisr entry into force through
specific case-law, a certain lapse of time aftee jhdgment concerned may be
necessary before a sufficient level of certaintgaquired. Such length of time may
vary.

156. In respect of a remedy consisting in providimgncial compensation for the
excessive length of proceedings, the legal bagistHe State’s liability to pay
damages and the criteria of how such damages waailchlculated or what amount
of damages could be expected must be clear.

C. Asregardsthe general characteristics of the remedial procedure

157. A remedy in respect of the excessive lengjhditial proceedings must be
effective, sufficient and accessible.

158. A national ,complaint about delays” must not Imerely theoretical: there
must exist sufficient case-law proving that theli@gtion can actually result in the
acceleration of a procedure or in adequate redress.

159. In the absence of specific case-law, a rermdy be considered ,effective”
when the wording of the legislation in questioradhg indicates that it is specifically
designed to address the issue of the excessivéhlerigproceedings before the
domestic authorities.

160. The possibility to apply to a higher authorfty speeding-up proceedings
(imposing an appropriate time-limit for the takion§ necessary procedural steps or
putting forward a hearing) will not be considereéfeetive in the absence of a
specific procedure, when the result of such apptieadepends on the discretion of
the authority concerned and where the applicamtasgiven the right to compel the
State to exercise its supervisory powers.

161. The efficiency and sufficiency requirementtaienn particular that the
duration of the remedial procedure needs to be amably short, and indeed
requires ,special attention” on the part of the cpetent authorities in order to
avoid infringements of Article 6 in this respechigt applies to the remedial
procedure). An unreasonable duration of the remlegiacedure may amount to a
disproportionate hurdle to the effective exercigedm applicant of the right to
individual application within the meaning of Artcl34 of the Convention and
exempt an individual from the obligation to exhatist

162. The duration of the phase of enforcement oistms on the reasonable time
requirement is crucial: the payment of the awardednpensation must be made
within six months from the date when the relevammelstic decision becomes
enforceable. Indeed, in order to be effective, anpensatory remedy must be
accompanied by an adequate budgetary provisionhat ¢ffect can be given to
decisions of the court awarding compensation witkix months of their being
deposited with the registry (or from the date wiiery become enforceable).
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163. With regard to the requirement that a remefiigrding compensation complies
with the reasonable-time requirement, it may wellthat the procedural rules are
not exactly the same as for ordinary applicatiomsdamages. It is for each State to
determine, on the basis of the rules applicableits judicial system, which

procedure will best meet the requirement of ,effemiess”, provided that the

procedure conforms to the principles of fairnessarguteed by Article 6 of the

Convention.

164. Special rules concerning legal costs (paraciyl fixed expenses such as the
fees of registration of judicial decisions) in tmemedial procedure would be

appropriate (lower than in ordinary proceedings) ander to avoid that excessive

costs may constitute an unreasonable restrictiotherright to lodge such claims.

165. Reparation refers to both pecuniary and neaymiary damage. The existence
and quantum of the pecuniary damage are to be ohetexd by the domestic courts.
As for the non-pecuniary damage, there is a strlongrebuttable assumption that
such damage will be occasioned by excessivelyHgmgbceedings It may however
be minimal or even non existent; domestic courigefta provide sufficient reasons
to prove such to be the case.

166. The sufficiency of the remedy may depend @retrel of compensation. The
determination of non-pecuniary damage for excesgingth of proceedings ,must
be done in a legally defined framework since refeeehas to be made to the
amounts awarded, in similar cases, by the Stragpdiourt. Some divergence is
permissible, within reason”.

167. A compensation that is lower than the amosnally awarded for comparable
delays by the Court itself may nevertheless beideresl ,adequate” in the light of
the specific circumstances of the case, such astdmdard of living in the State
concerned, the promptness of the finding and avwgrthe national court as well as
the promptness of the payment within the natioeghl system. A lower level of
compensation awarded by a State which has intradi@gceumber of remedies, one
of which is designed to expedite proceedings aral tonafford compensation, is
acceptable, provided that it is not unreasonabld #mt the relevant decisions are
consonant with the legal tradition and the standasfl living in the country
concerned, are speedy, reasoned and executed wiekiyg

168. The remedy must be available both for procegdihat have already ended
and for those that are still pending.”

The Polish Act seems to be a good starting doimthe future works to elaborate an

effective domestic remedy in respect of excessngth of proceedings in different States of
the Council of Europe.

It is evident that the sole model of effective detieeremedy in respect of excessive

length of proceedings does not exist. The Stateseatitled to choosa la carteremedies
which are adequate for them. Nevertheless, by ¢hgdbe adequate remedies the States
have to be aware that the effectiveness of theecho®del will be verified by the European
Court of Human Rights. States, which so far havieimooduced effective remedy into their
legal systems, are in a very comfortable situahiecause they do not have to learn from their
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own mistakes, but may choose the best models okdienremedies that succeeded in other
States. The best solution for the States lawmalsld be the model combining the
aacceleratory remedies with a rapid and flexiblecedure to establish the violation of the
right as well as the possibility to award, in evait establishing the violation, a just
satisfaction for the pecuniary or non-pecuniary dgenrespecting the civil law rules. The
combination of those two remedial systems has sdsw recently in Poland. The key to
success was the effective legal model aiming abéshing the violation uncontested as
regards the amount of compensation as well asgdkm acceleratory measures. In the model
at issue the calculation of the amount of jusiséattion is not the most important factor since
the amount of just satisfaction is not essentiike Just satisfaction can be considered as a
specific moral recovery and it is not a substitofe indemnity. On the other hand the
individuals who had sustained a pecuniary or nqeeuniary damage as a result a violation
of a right may in a separate proceedings seek gensation. The experiences of Poland
prove that after having established the violatibthe right by the court the majority of the
complainants after having received the adequate satssfaction and having obtained the
guarantee of acceleration of the proceedings ggvé¢he time-consuming, expensive and
many instances compensation procedure. This is keanapnts’ choice to choose between the
rapid, effective procedure and long, expensivewitigout any prospects for success.

On the other hand, in the States with a compensatiadel of procedure the collapse
of the system took place in a very short time. Tohenplainants did not have the choice
between a rapid and accessible procedure and aoerglex and time — consuming one and,
in consequence they generated by their own the sekae length of proceedings in
proceedings against the undue delay of proceedingsffect, in such states the increasing
number of the cases to the European Court of HURights can be observed. This situation
can lead to the ,vicious circle” fenomenom.

The inappropriate choice of a model of domestic agynin respect of excessive
length of proceedings may generate the mechanism specific ,perpetuum mobile”
destroying the rule of law in the State.

EXECUTION OF JUDGMENTS OF THE EUROPEAN COURT OF HUM AN
RIGHTS IN POLAND

The aim of complaints proceedings before the Ewanpg@ourt of Human Rights is to
supervise the law and practice of states as redardghts and freedoms protected by the
Convention. If breach of those rights and freeddmsleclared, the Court is issuing a
judgment and execution proceeding begins. Timéne,texecution of the judgment is even
more important than proceeding before the Couelfit3he main purpose of execution of
judgments, except a redress on behalf of a clainsmd identify the cause of breach. If this
cause of breach is structural, then it is a clegm ® change wrong law and practice. Only
such activity may block new breaches and, in comsece, new judgments. In Poland we
came to those conclusions after 15 years.

On 17 May 2007 the Council of Ministers of Polamtbpted the Action Plan of the
Government for the implementation of the judgmehtie European Court of Human Rights
in respect of Polardd (Program Dziatea Rzidu w sprawie wykonywania wyrokow
Europejskiego Trybunatu Praw Cztowieka wobec Rzexspyolitej Polskigj
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The elaboration of the Action Plan was proposethiyGovernment Agent before the
European Court of Human Rights. In this respectfdok into account conclusions drawn
from the Report on his activities in 2001 — 2005tHose conclusions the Government Agent
identified the most important areas which in vietvtlee Court's case-law in respect of
Poland required taking general measures.

This initiative was approved by the Minister forréign Affairs who presented it to
the Council of Ministers in February 2006.

Bearing in mind that the execution of the Courtiglgments falls within the
competence of various Ministers, the GovernmentnAgeoposed the establishment of a
special inter-ministerial Task Force acting atKhaister of Foreign Affairs which was to be
charged with the preparation of proposals for tiséigh Plan. The initiative was endorsed by
the Council of Ministers and the Task Force staiteperation in August 2006 upon the
Ordinance of the Minister for Foreign Affairs.

The experts appointed by 14 Ministers (for Congtomclssues, National Education,
Finance, Economy, Maritime Economy, Science ancheéfig=zducation, Labour and Social
Policy, Agriculture and Rural Development, Stateedsury, Justice, Interior and
Administration, Foreign Affairs, Transport and Héalparticipated in the Task Force. Their
works were supported also by the General Soliaiiothe State TreasuryP(okuratoria
Generalna Skarbu Rastwg, State Electoral Commission and Central Boardhef Prison
Service.

The draft Action Plan was presented by the Taskd-tw the Council of Ministers in
November 2006. After additional inter-ministeriabnsultations it was approved by the
Council of Ministers on 17 May 2007.

The proposals of actions included in the ActionnPdam at increasing the efficiency
of the execution of the Court’s judgments in respéd?oland and preventing new violations
of the Convention by Poland. Thus, the implemeatatf the Action Plan will contribute to
respect for human rights and rule of law in Poland.

The Action Plan contains proposals of legislatigéorms, improvement of practice of
application of law and regular dissemination of tBeurt’s case-law among the society,
judges, prosecutors, administrative organs and qthiglic officials. The Action Plan focuses
on such areas as:

- rules governing the application and prolongatibdetention on remand;

- prevention of the protraction of judicial and ddistrative proceedings and increasing the
effectiveness of domestic remedies to complain att@ulenght of the proceedings;

- extention of the access to a cowrig(creation of procedures of appeal to a court incase
conducted by maritime and medical chambers, impgguarantees for persons benefiting
from free legal aid or applying for exemption fr@ourt fees);

- prevention of censorship of correspondence odqres deprived of liberty addressed at the
Court;

- increasing the effectiveness of the parentatamia with children ordered by courts;

- effective realisation of Bug river claims,

- introduction of mechanisms ensuring a proper rizdabetween the interest of private
owners of flats and those of tenants in the areheoBtate-controlled rent.
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The Action Plan contains also some crucial prowisiconcerning the co-operation
between the Minister for Foreign Affairs and otidinisters in respect of the proceedings
before the Court and the execution of its judgmentgarticular, the Action Plan envisages
the establishment of permanent inter-ministerialm@uttee for matters concerning the
European Court of Human Rights.

The Action Plan will serve as a basis for furthetians aimed at improving Polish law
and practice, as well as awareness-raising of hungdts. It gives an impetus for further
works, including legislative reforms that would lnedertaken by the relevant Ministers.

The Action Plan contains a follow-up mechanism. Téspective tasks are being realised
by the relevant Ministers within their competen€be Minister for Foreign Affairs assures
assistance and information on the Court's case-I®pecial role is played by the
aforementioned Committee for matters concerningeim@pean Court of Human Rights. The
Committee is charged with preparation of reportst@nimplementation of the Action Plan.
It may also propose solutions in case of diffi@dtin realising the Action Plan.

The first report was submitted to the Council ohiters in November 2007.

According to this report, nine draft laws have beeepared in connection with various
tasks envisaged in the Action Plan (some of themewstroduced to the Parliament).
Minister of Justice issued an ordinance which imaptb regulations concerning personal
search of persons deprived of liberty (in connectigth the Court’'s judgment in the case of
Iwariczuk v. Poland Works on a special Instruction on the procedwescerning the
correspondence of persons deprived of liberty withCourt (and other international organs
for human rights protection) are currently underwag analysis of the possible reforms of
administrative procedures has been commeneegl lpcal administration was asked for
suggestions based on their experience).

Upon the request of the Ministry of Justice thesftents of the courts of appeal will start
a regular supervision of the courts’ practice conicgy the prolongation of the detention on
remand, granting free legal aid and execution dicjal decisions on parental contacts with
children. Ministry of Justice has prepared a comensive analysis of the functioning of the
2004 Law on a complaint against violation of thetya right to have a case examined
without undue delay in judicial proceedings. Thaauasions of this analysis will serve as a
basis for further actions in this field. Furthermoissues concerning the case-law of the
Court will be introduced to the curricula of traigicourses for judges and prosecutors within
a newly established Centre for Training of StafCaimmon Courts and Prosecution.

It is also worth underlining that certain actionggested in the draft Action Plan by the
Task Force were implemented even before its foadaption,e.g.as regards the legislative
reforms in the field of the State-controlled reygtem.

On 19 July 2007 the Prime Minister established ititer-ministerial Committee for
matters concerning the European Court of Human RigAespo6t do spraw Europejskiego
Trybunatu Praw CztowieRaas his advisory and consultative organ.

The demand to establish permanent inter-ministergéan dealing on a regular basis with
issues concerning the Convention for the protectsbnhuman rights and fundamental
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freedom as well as the case-law of the Europeamt@biHuman Rights, was formulated for
the first time in the aforementioned Action Plartted Government for the implementation of
the judgments of the European Court of Human Rightespect of Poland.

The Committee is taskedter alia with:

- preparation of proposals of actions aiming atekecution of the Court’s judgments
in respect of Poland,

- analysing problems stemming from the applicatiooemmunicated to the
Government by the Court and formulating proposébctions,

- issuing opinions concerning the compatibility lwithe Convention of the most
important draft laws,

- monitoring the implementation of the Action Plamd submitting reports and
proposals.

The Committee constitutes a platform for the exdgeaof information on the Court’s
case-law within the Government. It raises the anese of the European Convention for
Human Rights system within the Government admiaiigtn.

The Committee is composed of experts of all Minste&Chancellery of the Prime
Minister and the General Solicitor of the Stateabuay. It acts under the chairmanship of the
Government Agent before the ECHR. At present, 3peds have been appointed to
participate in the Committee who represent varidapartments of all Ministries and the
Chancellery of the Prime Minister.

The representatives of other administrative orgaosits or Ombudsman may also be
invited at the meetings of the Committeq.to hold exchange of views. Working groups
may be established within the Committee to dedh wérticular issues.

The experts of the Committee provide assistandild@oGovernment Agent and his

staff in connection with the proceedings before @wurt and the Committee of Ministers
also onad hocbasis, outside the meetings of the Committee.
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