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FOREWORD
At its meeting the CJ-DA-GT:

a) finalised and adopted the report for the attentif the European Committee on Legal
Co-operation (CDCJ) on the desirability of draftmgecommendation on administrative appeals;

b) took note of the results of the European Comigge'In pursuit of good administration”,
held in Warsaw on 29 and 30 November 2007 by then€ibof Europe in co-operation with
the Faculty of Law and Administration of the Unisity of Warsaw;

c) noted that activities in the field of adminisiva law, and consequently the work of the CJ-DA
and the CJ-DA-GT, had been suspended.
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Directorate General of Human Rights and Legal Affai
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l. Introduction

1. The Working Party of the Project Group on Admirative Law (CJ-DA-GT) held its
3% meeting from 5-7 December 2007 at the Council afofe headquarters in Strasbourg, with
Ms Caroline Daly (Ireland) and Mr Philippe Gerb&wjtzerland) in the chair. The list of participants
appears in Appendix | to this report.

2. The Chair of the CJ-DA-GT, Ms Daly, welcomed thembers of the Working Party, the other
participants and Mr Michel Fromont (France), safenexpert.

3. The CJ-DA-GT discussed and adopted the drafidageas set out in Appendix Il to this report.

4. Pursuant to the CJ-DA’s terms of reference (fmiment CJ-DA (2007) 1), the CJ-DA-GT
finalised the report on the desirability of prepgrea recommendation on administrative review fer th
attention of the European Committee on Legal Caapen (CDCJ).

5. The CJ-DA-GT noted that the Council of Europecsivities in the field of administrative law,
and consequently the work of the CJ-DA, had bespended.

Il. Information provided by the Secretariat

6. The Secretariat of the CJ-DA-GT first informéeé WWorking Party of the European Conference
“In pursuit of good administration”, which had belegld in co-operation with the Faculty of Law and
Administration of the University of Warsaw (Polano) 29 and 30 November 2007, as part of the
Faculty’s bicentenary celebrations. The Conferengas a follow-up to Recommendation
CM/Rec (2007) 7 on good administration, adoptedhsy Committee of Ministers on 20 June 2007.
The purpose of the Conference had been to presdn¢m@sure the broadest possible dissemination of
this new recommendation and to promote its effectmplementation in member states. Mr Gerber,
Chair of the CJ-DA, and Mr Pierre Delvolvé (Frandlg scientific expert who had helped to draft the
recommendation, had taken part in the Conferencagmorteur and general rapporteur respectively,
and the Secretariat thanked them for their padiaym. The Conference had been well attended with
some thirty countries represented (some delegatonsprised several members), all the speakers
invited had effectively addressed the conferena# the ensuing debates had been interesting. The
conclusions are set out in Appendix Il to thisaep

7. In reply to the question raised by the CJ-DA-&Tts second meeting concerning the future of
the CJ-DA, the Secretariat told the Working Palnigt the Committee of Ministers had just adopted the
Council of Europe’s 2008 budget and that the budgetthe following year did not include any
resources for activities in the field of adminisitra law, given that the additional resourcesunesy

by the European Court of Human Rights had entatled restriction of budgetary appropriations
originally earmarked for other activities, as Mdl&liby had pointed out at the second meeting (19-
21 September 2007) (see document CJ-DA-GT (2007x,11).

lll.  Finalisation of the report on the desirability of preparing a recommendation on
administrative review as a means of protecting humarights and on ways of access to justice

8. The Chair said that the draft report, as presem document CJ-DA-GT (2007) 7, had been
drafted in the light of the comments made at thetng in September and did not contain any new
elements other than the introduction and conclupr@pared by Mr Aroso de Almeida (Portugal) and
Mr Gerber (Switzerland) respectively and the engwaonclusions, which underlined the minimum rules
agreed on at the previous meeting of the CJ-DA-&ik had made only drafting and linguistic changes
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to bring the English and French versions into lmel make the English text easier to understand. She
suggested that they discuss the presentation ged$teport to be submitted to the CDCJ.

9. After discussing the matter, it was decidedttocsure the report in a way which would make
a clear distinction between the CJ-DA-GT'’s positeamd the analysis of national laws, the relevant
conclusions and guidelines for the motion for eoremendation made by the scientific expert in his
report (see document CJ-DA-GT (2007) 5) and waquéte more emphasis on the minimum rules
which the Working Party suggested should be indude any future recommendation on
administrative appeals.

10. At the end of the discussions, the CJ-DA-GHlfsed and adopted the report, for the attention
of the CDCJ, on the desirability of preparing aoremendation on administrative appeals, to which
was appended the questionnaire on administratipeap in Europe and an excerpt from the report
prepared by the scientific expert. The CJ-DA-GEpart is set out in Appendix IV to this report.

11. The report took account of the amendments tiycabled by the Estonian, French, Latvian and
Polish delegations.

12.  As its work on the report had been completed, @J-DA-GT thanked all those involved in
preparing the texts for their valuable contribufignparticularly thanked Mr Michel Fromont, the
scientific expert, for his written contributionshigh had served as a basis for drafting the rejpod,
for the very useful comments he had made at mesting

13. Romania had also sent its reply to the questioa on administrative appeals to the Secretariat;
at its request, their reply would be incorporatet ithe compilation of replies already receivedrfro
other states, which was available on the websitey.coe.int/admin

IV.  Any other business

14.  As the question of the future activities of tB&DA and its Working Party had already been
addressed at the CJ-DA-GT’s previous meeting (seerdent CJ-DA-GT (2007) 6, Part Il), one of
the items on the meeting agenda was an exchangeves on suggestions for future themes to be dealt
with as from 2008 (see document CJ-DA-GT (2007)HBdwever, given that it had now been
confirmed that the activities of the CJ-DA wereb® suspended, the CJ-DA-GT was of the opinion
that it had no mandate to discuss future activiti@s the other hand, the CDCJ might wish to take
account of this in the discussion on its futurevéiéts, as had been mentioned at the previousingeet
of the CJ-DA-GT.

15. The Chairs wished to take the opportunity & kst meeting to extend their warmest thanks to
all the participants and the members of the Sedettor having worked together over the years in
preparing legal instruments in the field of adnthaive law. The CJ-DA-GT regretted that work ifsth
field had been suspended, which suggested thaCtlumcil of Europe was not really interested in
administrative law. It said it hoped that the Grawquld be re-established some time in the futliteee

in its current form or in another, so that it coplatsue its activities in this field.
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APPENDIX II

AGENDA

1. Opening of the meetingJuverture de la réunion

2. Adoption of the agendafldoption de I'ordre du jour

3. Information from the Secretaridnformations par le Secrétariat

4. Finalisation of the report on a desirability preparing a recommendation on administrative
review as a means of protecting human rights anavays of access to justiceElaboration d'un
rapport sur I'opportunité de préparer une recommatioh sur le recours administratif en tant que

moyen de protection des droits de 'homme et sumedalités d’accés a la justice

Working document Document de travalil

Draft report on a desirability of preparing a recoemdation on administrative reviewrojet de
rapport sur I'opportunité de préparer une recommation sur le recours administratif
CJ-DA-GT (2007) 7

Background documentbcuments de référence

Report of the 1st meeting of the Working Party-28 March 2007Rapport de la 1ére réunion du
Groupe de travail, 28 — 30 mars 2007
CJ-DA-GT (2007) 2

Report of the 2 meeting of the Working Party, 19 — 21 Septemb@&72®Rapport de la 2e réunion
du Groupe de travail, 19 — 21 septembre 2007
CJ-DA-GT (2007) 6

Report prepared by the scientific expert in thétligf replies to the questionnaire on administeativ
appeals in Europe Rapport préparé par lI'expert scientifigue a la lém@ des réponses au
guestionnaire sur les recours administratifs endpe

CJ-DA-GT (2007) 5

Questionnaire on administrative appeals in EuroQaidstionnaire sur les recours administratifs en
Europe
CJ-DA-GT (2007) 1rev.

Replies to the questionnaire on administrative afgpm Europe Réponses au questionnaire sur les
recours administratifs en Europe
CJ-DA-GT (2007) 4

Objective setting document prepared by the sciengixpert /Document d’orientation préparé par
I'expert scientifique
CJ-DA-GT (2007) 1

Specific terms of reference of the CJ-DA for 200fandat spécifique du CJ-DA pour 2007
CJ-DA (2007) 1



Resolution No. 1 on victims of crime adopted by 27¢h Conference of European Ministers of Justice
(Yerevan, 12-13 October 2006REsolution n° 1 relative aux victimes d'infracticadoptée par la 27e
Conférence des Ministres européens de la Justiea/éa, 12-13 octobre 2006)

MJU-27 (2006) Resol.1 Final

Resolution No. (76) 5 on legal aid in civil, commial and administrative matter&k€solution n° (76)
5 concernant l'assistance judiciaire en matiérelejcommerciale et administrative
Res (76) 5

Resolution No. (78) 8 on legal aid and advideésolution n° (78) 8 sur l'assistance judiciairelat
consultation juridique
Res (78) 8

Recommendation No. R (81) 7 on measures facilgaittess to justiceRecommandation n° R (81) 7
sur les moyens de faciliter I'acces a la justice
R (81) 7

Recommendation No. R (86) 12 concerning measurpeetgent and reduce the excessive workload in
the courts Recommandation n° R (86) 12 relative a certainesumes visant a prévenir et réduire la
surcharge de travail des tribunaux

R (86) 12

5. Exchange of views on questions to be consideyatie CJ-DA as from 2008Echange de
vues sur les questions devant étre examinées (i2i-[@A a partir de 2008

Working document Document de travalil

Proposals for future activities made by the CJ-DR/®ropositions d'activités futures formulées par
le
CJ-DA-GT

CJ-DA-GT (2007) 8

6. Any other businessQjuestions diverses
Background document®bcuments de référence

Warsaw Declaration — Third Summit of Heads of State Government of the Council of Europe
(Warsaw, 16-17 May 2005) Déclaration de Varsovie — Troisiétme Sommet des H'état et de
Gouvernement du Conseil de I'Europe (Varsovie, 16rai 2005)

CM (2005) 79 final

Plan of Action — Third Summit of Heads of State &alvernment of the Council of Europe (Warsaw,
16-17 May 2005) Plan d’Action — Troisieme Sommet des Chefs d’Etat et de Gouwvemtedu
Conseil de I'Europe (Varsovie, 16-17 mai 2005)

CM (2005) 80 final

Message from the Committee of Ministers to the Cdattes involved in the intergovernmental co-
operation at the Council of Europdessage du Comité des Ministres aux Comités oetidars le
cadre de la coopération intergouvernementale dusédre I'Europe

CJ-DA (2007) CM Message 2

Memorandum of Understanding between the Coundduwbpe and the European Union /
Mémorandum d’accord entre le Conseil de I'Europ&liion européenne
CM (2007) 74
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APPENDIX 1l
European Conference
IN PURSUIT OF GOOD ADMINISTRATION
Warsaw, 29-30 November 2007
CONCLUSIONS

The European Conference organised in Warsaw onng938@ November 2007 by the Council of
Europe in co-operation with the Faculty of Law aihdministration of the University of Warsaw,
entitled “In pursuit of good administration”, gatkd together the representatives of a certain numbe
of the Council of Europe member States.

The participants examined ways of promoting andlementing Recommendation CM/Rec(2007)7
adopted by the Committee of Ministers of the CouoicEurope on 20 June 2007.

After recalling the historical background of thecoenmendation’s preparation and adoption, its
contents were presented and put into perspectitreregard to the notions of « good administration »
and « good governance », as well as to the rolawfn carrying them out. The original character of
the recommendation has been highlighted as a « obdgod administration » appended to the
recommendation defines principles and lays dowmsrujoverning administrative decisions and
possible appeals against such decisions. Thus, dbiziment should provide guidance for the
administration and serve as a tool for private qess

The Conference questioned not only the definitibgyaod administration and the different possible
notions but also the existence of an individuahtigo good administration. It emphasised the
importance both of law and of public authoritiesidemocratic society.

Taking into account the recommendation and thetisolsi adopted by the various national systems
which have been put forward, the participants adiat the following conclusions:

1. Good administration is an essential element 0bdg governance, including economic
governance. It concerns not only the organisatiosmanagement, the functioning, the action and the
review of public authorities in general but alse #tatus and the conduct of their officials.

2. The right to a good administration can be cargid as a third generation right (adding to
formal liberties and to economic and social riglusgeneral scope but acknowledged with difficulty

as an individual right. On the contrary, its impkawmation can be broken down into individual rights
which can be applied against the administrationdifferent rules at national and european levels
already show. Developing these rights requiretig legislation or rules and implementing good
practices; their safeguard can be ensured by mefapglicial review, the role of which has been

underlined, as well as by specialised bodies sadnmgudsmen.

3. The Conference considers that the recommendéi@ down the minimum standard for a
good administration which member states are invitegut into practice and which they should even
be able to strengthen.

4, Considering that good administration is the oespbility of each state, the Conference
expresses the wish that the recommendation be k@@en as widely as possible to both public
authorities and private persons.



5. It urges the Council of Europe to offer to itember states the assistance which they may need
in the implementation of this recommendation.

*

* %

The Conference wishes to express its gratitudeh¢oRaculty of Law and Administration of the
University of Warsaw and to the Council of Europe the organisation of this particularly important
debate to meet one of the priorities set by thaeddeof State and Government at their Third Sunmmit i
2005.
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APPENDIX IV

REPORT ON
THE DESIRABILITY OF PREPARING A RECOMMENDATION
ON ADMINISTRATIVE APPEALS

prepared by the CJ-DA-GT

l. Introduction

1. The terms of reference of the Project Group aimihistrative Law (CJ-DA) for 2007
instructed the Group to carry out a study on mem&tates’ law and practice regarding the
administrative appeals available to individuals amtess to such remedies for deprived persons,
including vulnerable victims, and, on the basishié study, to examine the desirability of prepgran
recommendation on administrative appeals as a mafapsotecting human rights and on access to
justice in this sphere.

2. These terms of reference are part of the regpmnthe decisions taken at the Third Summit of
Heads of State and Government of the Council obgerrin Warsaw on 16 and 17 May 2005, as
reflected in the Warsaw Declaration and Action Plamderlining the fact that one of the fundamental
objectives of the Council of Europe is to step tspactivities to promote human rights, the ruléagé
and good governance.

3. To achieve this fundamental objective, the CdwfdEurope must make sure that all member
states have appropriate and efficient mechanismseriguring that their administrative practice is
compatible with human rights and that effective dstit remedies are available to anyone who claims
that their human rights have been violated. To ¢imd it is necessary to take stock of the appleabl
legislation in member states with regard to adrriaitve appeal to assess the effectiveness of the
protection individuals are given vis-a-vis the palaluthorities.

4, In the light of these terms of reference (fastl foremost to carry out a study on the law and
practice of the member states regarding adminigtratppeals), the CJ-DA Working party (CJ-DA-
GT) drew up a questionnaire which it sent to CounfcEurope member states (see Appendix 1).

5. In this questionnaire, each member state wasdagk supply information on the system of
administrative appeals to an administrative authosihere the decisions made affect the rights and
interests of individuals, and in particular whewgé decisions violate the European Convention on
Human Rights.

6. On the basis of the replies to this questiomenaid the analysis presented by the expert to the
CJ-DA-GT, Professor Michel Fromont (France) (seeéix Il), the CJ-DA-GT has from those
replies considered the feasibility and the dedlitsbof a recommendation. In that regard, they have
determined that a number of minimum standards arattipes should be complied with by
administrative authorities of member states:

Il. Feasibility and desirability of a recommendation on administrative appeals
Feasibility of a recommendation on administratimeals
7. The CJ-DA-GT is of the view that the preparatddra recommendation laying down minimum

standards to be respected by internal adminiseratppeals is feasible. Analysis of the practicthef
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different States which replied to the questionnalrews that there is already a broad consensuseon t
general principles of such an appeals procedureosd general principles could therefore easily be
consolidated into a recommendation.

Desirability of a recommendation on administrataygeals

8. From a human rights’s protection point of viemgministrative appeals have a threefold
function : firstly, they empower the public autti@s to correct in a simple, quick and cost effexti
manner its mistakes regarding law enforcementuding infringement of human rights. Therefore
administrative appeals are used as a tool of gdodrastration, as stated in Article 22 of the cade
good administration (Recommendation CM/Rec(2007)Y good administration).  Secondly,
administrative appeals make it possible to redheeworkload of the courts which are reviewing
administrative decisions, either by cutting the bemof judicial reviews, or by facilitating these
courts’ examination of the law and the facts ofesasso they contribute towards ensuring the
efficiency of justice (see Recommendation Rec(2@0bn alternatives to litigation between
administrative authorities and private parties, @éelll.1). Thirdly, administrative appeals alldor

a review of the appropriateness of decisions wheneargin of discretion is provided for by law to
public authorities which is not always the positinrrelation to judicial review. However, it shdube
pointed out that the requirement for a reasonahbte iimit of the procedure, which derives from
Article 6 of the European Court of Human Rightsquiees that the administrative appeal do not
unecessarily extend in duration the procedure batitis an efficient remedy by itself.

9. The CJ-DA-GT is of the view that the preparatioh a recommendation on internal
administrative appeals is desirable. Firstly,@nemendation of this kind would usefully complement
Recommendation Rec(2004)20 on judicial review ahidstrative acts, in governing the phase prior
to access to the court, as well as RecommendaRat$2001)9 on alternatives to litigation and
CM/Rec(2007)7 on good administration, both of whietake only a very cursory mention of
administrative appeals. A recommendation would eniakossible to lay down a number of minimum
standards for increasing the efficiency of admriaiste appeals. In particular, reinforcing the
adversarial dimension of the procedure would guerthat all the arguments of the parties would
already be examined by the administrative appeadtsoaty. Furthermore, it must be pointed out that
the broad consensus among the States which replib@ questionnaire does not call into questien th
desirability of a recommendation. Firstly, thisncensus facilitates the establishement of minimum
standards and secondly consensus should be sobhght differences exist.

lll.  Proposed minimum standards

10. In the light of the practice of States, theOX-GT has identified some minimum standards
which could be included in a recommendation on adstrative appeals. These minimum standards
can be divided into three groups to describe thmeettmain phases of the administrative appeals
procedure: lodging the appeal, the processingefappeal and the decision of the appeals authority

i. Lodging the appeal
11. The following minimum standards apply to lodgan appeal and mainly seek to ensure that
all persons concerned have the right to lodge amrastrative appeal. They also seek to facilitde t
exercising of that right upon receipt of approgigtformation.
a) Individuals affected by administrative decision®w@d be informed as appropriate of

the possibility of an administrative appeal if dable, the competent authority to hear
the appeal and the time limits applicable.
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b) The time limit for appealing an administrative dgoh should be provided for by law.
It should be reasonable in duration and it shoyldrate only from when the person
concerned has been informed of the initial decision

c) In order to ensure an effective appeal, appropniagsons should be given for any
individual decision taken, stating the legal andtdal grounds on which the decision
was taken, at least in cases where they affecvidufil rights (see Article 17 of the
Code appended to Recommendation CM/Rec(2007)7 ot @dministration).

d) Access to administrative appeals should be availabindividuals on the same basis as
judicial review (see Article 2 of RecommendationcK2004) 20 on judicial review of
administrative acts).

e) The appeal should be communicated or notifiedffiected third parties to allow them
participate in the appeal procedure.

f) The administrative authority should give infortioa to the appellant regarding the
rules of procedure and practice in order to lodgapeal.

g) The appellant should in principle have access ¢octse-file and any other document
necessary to ground his appeal (see RecommendReio2002) 2 on access to official
documents).

h) States may require that an appeal should cleaalg she purpose and grounds of the
appeal. Any excessive formalities should be exaude

i) The appellant should be allowed to be representedny person who possesses a
power of attorney, including by a lawyer or an a&sston.

j) If administrative costs are payable by the appelianadministrative appeals they
should be fair and reasonable. In determining hdreadministrative costs could be
waived to individuals without sufficient means, iheshould be consideration of the
circumstances of the particular case whether orine reasonable for lodging or
participating in an appeal.

il. The processing of the appeal

12. In order for the appeal to be effective, inecessary that the appeals authority swiftly
decide and even, in some cases that the impugnasiaie be suspended. It is necessary that the
procedure is balanced, in other words make it pées$or the appellant as well as for interesteddthi
parties to be informed and heard.

a) Where there is no automatic suspension of thgleimmentation of the impugned
decision pending an administrative appeal, it sthdog possible to obtain such a
suspension upon the request of the appellant.

b) The appeals authority shall decide an appedlinvd time limit prescribed by law. If
the administrative authority does not decide witthiis time limit, the appellant may
appeal to the court.

c) Each party to the appeal proceedings should tteveight to hear and respond to any

additional arguments presented by the authorityclviook the impugned decision or
by the other parties involved in the appeal. Tsleguld in principle have access to the
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13.

case file to fully participate in the appeal pratiegs (see Recommendation
Rec(2002)2 on access to official documents).

The decision of the appeals authority

The administrative appeal should allow a comepleexamination of the impugned decision
(except in the particular case where the impugregsibn issued from an authority which enjoys a
certain degree of autonomy) and fully respect titélement of all parties to be informed and heard.

a)

b)

d)

The appeals authority ought to be at least @bleview any violation of the law, for
instance lack of competence, procedural improprigbyse of power and a violation of
the European Convention on Human Rights. It shaidd be possible, in principle, to
review the appropriateness of the decision.

If the appeals authority can make an unfavoeralglcision against the appellant, the
appellant must have been given the opportunityutaapy arguments forward.

The appeals authority cannot amend the originalsaet to the detriment of third
parties only if the latter have been notified irvace and have had the opportunity to
put any arguments forward.

Appropriate reasons should be given for thegiegitaken on an administrative appeal,
stating the legal and factual grounds on whichdéeision was taken, at least in cases
where they directly affect individual rights orénésts.

e) Any decision taken by an administrative appeaithority shall indicate the judicial

f)

iv.

remedies available and the time limits for availamgself thereof.

The appeals authority shall notify its decisioratbthe parties involved in the appeal,
including the administrative authority which toditetoriginal decision.

Additional matters

14. There are other aspects reflected in the questire where the CJ-DA-GT was not able to
agree minimum standards because of the differebe#seen legal systems. Those concern in

particular:

the requirement that appeals be lodged befouper®r authority,

the obligation to appeal to an administrativenatity before appealing to a court,

the impact an administrative appeal has on aespient judicial review,

the effects of lodging an appeal with the couhteve an administrative appeal is in
being.

The CJ-DA-GT considers that these matters requit@dr reflection.

15. The CJ-DA-GT is of the view that it might alse a good idea to consider good management
in the context of administrative appeals: for ins& to ensure swift processing of appeals, to
guarantee impartiality of the appeals authority etsure better communication with appellants, to
ensure the consistence of the practice of appestlsodties and to improve the functioning of
administrative authorities in relation to decisi@msappeal.
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IV. Case against a recommendation on judicial assance in administrative appeals
procedures

16.  With regard to the second point of the CJ-Di&isns of reference concerning legal aid in
administrative appeals procedures, analysis of grectices of the states which replied to the
guestionnaire showed that, owing to the very lost @ these appeals procedures for the partidsein t
vast majority of States, the question of grantempl aid does not arise in those states. The GEGDA

is of the view, therefore, that this point could d#ealt with in passing in a recommendation on
administrative appeals but it does not merit anslys its own right and even less so a specific
recommendation on the subject.
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Appendix |

QUESTIONNAIRE ON ADMINISTRATIVE APPEALS
IN EUROPE

PRESENTATION OF THE QUESTIONNAIRE
l. SCOPE OF THE SURVEY

The terms of reference of the Project Group on Austriative Law (CJ-DA) are to carry out a study
on the law and practice of the member states orirasinative appeals with a view to examining the
desirability of preparing a recommendation in tie$d. Accordingly, information from each country
is required on the system of administrative appeadgilable to individuals in order to review
administrative decisions which affect their rightsl interests.

Administrative appeals against administrative deoiss
“Administrative appealsmust be understood to arise where an applicationade by an individual to

a public authority to review an administrative démn. Depending on the circumstances, the authority
with which the application is lodged may be:

- the authority which took the decision;

- a higher authority (hierarchically superior tosoipervising the authority which took the decisjon)

- an independent public authority, but not of tla¢une of a tribunal as understood by the European
Convention on Human Rights.

“Administrative decision’s shall mean non-regulatory decisions taken by jgublthorities when
exercising the prerogatives of public power. Nogdtatory decisions may be individual or otherwise.
Individual decisions are those addressed solelydividuals.

“Public authorities shall be taken to mean:

a) any public-law entity of any kind or at any levcluding state, local and autonomous
authorities, providing a public service or actinghe public interest,

b) any private-law entity exercising the prerogegivof a public authority responsible for
providing a public service or acting in the pultiterest.

II. SURVEY METHOD AND PRESENTATION OF THE REPLIES T THE
QUESTIONNAIRE

The survey will givea general overviewas concise as possible, of the different typesdafinistrative
appeals available in your country. Information @aight on whether member states have general or
special rules governing administrative appeals. eltspecial rules exist information is sought in
relation to those appeals which would significaritiypact on individuals in one or more specific
field(s) such as tax, immigration or social welfase any further examples of such appeals you might
wish to offer.

This will make it possible to gauge the relativgpartance of each of the main types of administeativ
appeals within your country which safeguard privagrsons from the adverse consequences of
administrative acts.
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The survey will then address thegal rules and the de facto situations concerniegch type of
administrative appealThe aim is to establish what factors help makedministrative appeal easy to
access and to use and enable effective protectithre anterests of the private persons concerned.

QUESTIONNAIRE
I DIFFERENT TYPES OF APPEALS

1.  Are there general rules in your country whiclplgpto administrative appeals? If so, please
complete Part Il of the questionnaire concernirgg¢hgeneral rules.

2. Are there special rules in your country whiclplggo administrative appeals relating to specific
areas? If so, please indicate the most importarthese and complete Part Il of the questionnaire
concerning those special rules.

3.  Are there special rules in your country whiclplggo administrative appeals relating to sensitive
areas which seek to protect the rights and intei@sindividuals, in areas like tax, immigratioocsl
welfare or personal data protection? If so, pleammplete Part Il of the questionnaire concerning
those special rules.

4.  Are there special rules in your country whiclplggo administrative appeals where it is claimed
that there has been a breach of the European Cimvesn Human Rights? If so, please complete
Part Il of the questionnaire concerning those speules.

5.  Are there special rules in your country whiclplgpto administrative appeals where a public
authority fails or refuses to respond to a requéfssd, please complete Part Il of the questiorair
concerning those special rules. If not, pleaseanplhat procedures apply in such cases.

6. Are there general rules or practices governimg payment by the State of legal expenses
incurred by individuals with insufficient resourcesthe context of an administrative appeal? If so,
please describe briefly those general rules ortigec

II. EASE AND EFFECTIVENESS OF APPEALING AGAINST ADMNISTRATIVE
DECISIONS

Please complete separate sets of answers for #iqus below, one set to deal specifically with
appeals subject to general rules and the other$etisswers to deal specifically with appeals stibje
to special rules as referred to in Part | of thesgionnaire.

1. Please indicate what type of administrative appes set out in Part | of the questionnaire is
being referred to whether general or special imne&t In the latter case, please further specify
which type of appeal you are referring to in thenteat of your reply to Part | of the
guestionnaire.

2. What law governs this administrative appeal?
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3.

Is the subject of an administrative decisiominfed of the right to an administrative appeal of
that decision and of the manner in which the appaalor must be lodged?

Before which authority can or must an admintsteaappeal be lodged?

4.1 the public authority which took the impugnetidion?
4.2 a higher public authority (hierarchically stpeto the authority which took the decision)?
4.3 a public authority supervising the authorityieh took the decision, e.qg.:
- an authority supervising a local governmenhatrity
- or an authority supervising an administratieelypwith limited powers?
4.4 an independent public authority not linkedamy way to the authority which took the
decision?

Are restrictions placed on the lodging of an awstrative appeal?

5.1 What is the time-limit for lodging an appeal?

5.2 Is a person who is considering to lodge areapentitled to know the grounds on which
the decision was based (which may be communicatieer @utomatically or on request)?

5.3 Is the person who is affected by a decisiom ¢imly person entitled to lodge an
administrative appeal or can an appeal be lodgeal tyrd party whose interests or rights
have been affected?

5.4 s it easy to obtain access to the case-filh@® documents in the possession of the public
authority which took the decision?

5.5 Which formal requirements must be compliedh®@it
In particular, must the complete case-file bevigted or is it, for example, sufficient to
submit a copy of the decision and brief argumergdaining why it is being appealed?

5.6 Is it necessary for the appellant to be ass$ily a lawyer? Is it easier for a lawyer to
obtain access to the case-file as compared witkei imdividual? Can the appellant be
assisted by an association, for example a tradeuor by any other person in lodging an
appeal? In that case, can those persons accassstidile?

What is the effect of lodging an appeal?

6.1 Does the lodging of an appeal automaticalbyltein a stay of the administrative decision
being implemented? If not, is it possible to applya stay?

6.2 Does lodging the appeal allow the appellamistothe public authority ruling on the appeal
to adopt interim or protective measures?

6.3 Is the public authority obliged to decide #ippeal within a given time-limit?

The appeal procedure:

7.1 Can (or must) the appellant be assisted tawsdr or by an association (in particular a
trade union) or any other person?

7.2 Does the appellant have access to all orgbdine case-file?

7.3 Is the appellant entitled to know the coumigyaments given by the public authority which
made the impugned decision in response to the agtarset out in the appeal? To what
extent and in which form, orally or in writing, ke appellant entitled to respond to those
counter-arguments?

7.4 Is the appeal examined by a legally quali6#fctial? By a higher-ranking official?
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10.

The decision of the appeals authority:

8.1

8.2

8.3

How broad are the powers of review enjoyethieyauthority deciding the appeal?

8.1.1 Can the appeals authority review in fule tmpugned decision or only its
lawfulness?

8.1.2 Can the appeals authority review a viotatththe European Convention on Human
Rights eitheex officioor on foot of the claim lodged?

8.1.3 Can the appeals authority take into conatdsr arguments which have not been
advanced by the appellant and/or of which the dgpiehas not been informed?

How broad are the decision-making powers exgjdyy the authority deciding the appeal?

Can it take:

8.2.1 a decision that is even more unfavourabtae appellant?

8.2.2 a decision affecting the rights of thirdts?

Is it mandatory for the authority hearing #ppeal to:

8.3.1 give grounds for its decision?
8.3.2 accompany its decision with information tbe judicial remedies available to the

appellant (including information on time-limits fappealing to the courts or other

admissibility criteria)?
8.3.3 formally notify its decision? To whom (thepellant, the person concerned by the

decision)?

Costs of the proceedings and legal assistance:

9.1

9.2

9.3

Is the administrative appeal free of chargdhe appellant? Must the appellant pay for the

costs of photocopying or translations for example?

9.1.1.1f not, can an appellant without suffidiemeans seeks the costs of the appeal from
the state and under what conditions?

9.1.2.Can the appeals authority make admissibdit the appeal conditional on the
advance payment of costs? If so, can the persdmowtitsufficient means seek a
waiver from the state of the advance payment ofhsceosts and under what
conditions?

Can the person without sufficient means obladm the state payment of the costs of a

lawyer?

Does the state ensure that an appellant withdticient means is able to obtain necessary

legal advice in respect of the appeal?

Relations between administrative appeals aglidipl appeals:

10.1 Is it mandatory to have an administrativeeappefore there can be an appeal to the court?
10.2 In a judicial appeal, can new arguments a@&ed before the administrative appeal be

raised in the course of judicial proceedings?

10.3 Where an appeal has been lodged before the it possible for the public authority to

revise the administrative decision pending therddteation of the court proceedings?
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Appendix Il

Report on replies to the questionnaire sent to mendr states and
guidelines for drafting a recommendation

by Michel FROMONT
Professor Emeritus at University of Paris | Panthéa-Sorbonne

EXTRACT

A. Analysis of replies to the questionnaire

1. Sixteen countries replied to the questionndttewever, not all the replies are usable, as in
some cases, the authors misunderstood the subjext survey, in particular the United Kingdom and
Austria, as we will demonstrate. As a result,ribenber of replies used was brought down to 14.

2. The respondents can be divided into three cat=gowestern European countries with Roman
law systems, central and eastern European countnitss Roman law systems and common law
countries.

3. Among the western European countries with Rotaansystems, replies were received from
Austria, France, Italy, Luxembourg, Norway, Sp@weden and Switzerland. Regrettably, none were
received from Germany (because it is a federaéstaily the Lander had the power to reply to the
guestionnaire and perhaps they were not contadBrdgce, the Netherlands, Belgium and Portugal.
Austria did submit a reply, but it related only dppeals made to the independent asylum chambers
which the European Court of Human Rights regardsidisial bodies which fall outside the scope of
the Working Party’s survey.

4. Among the central and eastern European countvids Roman law systems, replies were
received from Albania, Bulgaria, Croatia, EstonstHough some of the replies relate to judicial
appeals), Latvia, Moldova and Poland. Regrettably, replies were received from states being
members of the Commonwealth of Independent Stategdrticular the Russian Federation and
Ukraine) and from several member states of the fi@ao Union (in particular Hungary, Romania,
Slovenia and the Czech Republic). One other netabsence was Turkey.

5. Only one common law country replied - the Unikgdgdom. However, the replies given by
this country could not be used as the author ofrépmy misunderstood the term “administrative
appeals” to mean appeals to "administrative trilginavhen in fact, this kind of appeal had been
deliberately excluded from the scope of the Workiagty's survey. Nevertheless, there are instances
of genuine administrative appeals, notably in tgulanning (see Fromont, Droit administratif des
Etats européens, Paris 2006, p. 113). Neithernidelaor Malta nor Cyprus, which have similar legal
systems, replied to the questionnaire.

6. Despite these gaps, the replies may be statpbtide a representative sample of the various
legal systems that exist in Europe. However, theeace of the Russian Federation and, for all isten
and purposes, the United Kingdom, makes it diffitolassess the likelihood of a recommendation on
administrative appeals being adopted by the Cowfi¢urope member states.
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I. Different types of appeals
1. The question as to whether there are generaksil

7. The main question asked in this part of the tjpmsaire was whether member states had
general rules or special rules which applied to iathtrative appeals.

8. Almost the whole of the states have generabkride administrative appeals. Only the United
Kingdom stated it had no general rules, but onliesugoverning the withdrawal or repeal of
administrative decisions. It is probable that tieisponse would apply to Ireland as well.

9. The states which have general rules may beetivito two categories:

I On the one hand, there are those which haveted@general law on the procedure to
be followed by administrative authorities. Nowjsthaw usually contains provisions on

administrative appeals. This is the case for AllpafAustria, Bulgaria, Croatia, Estonia, Latvia,
Luxembourg, Norway, Poland, Spain, Sweden and $wéad. It is worth noting that some of
the rules governing administrative appeals are daunthe laws on the administrative justice
system (e.g. the rule on suspension of the timé-kwithin which a judicial appeal may be

lodged) and that conversely, the general laws omirsdtrative procedure do not always
contain a section on administrative appeals (axXample, in the Netherlands).

Although Italy replied that it had no general gjlbut rather separate general rules for appeals
to a superior administrative authority, applicasidn set aside (appeal to the person who took
the impugned decision) and extraordinary appeathadPresident of the Republic, it may be
considered to belong to the group above mentiobecquse the rules are enshrined in the law
on administrative procedure (except in the casxtrhordinary appeals).

ii. Lastly, there are a few countries which confitmhave general rules on appeals, but
these are in fact purely judicial and, in some sasgEomplete. In reality, they are rules on the
withdrawal of administrative decisions and on hielnécal authority. This is true of France
and, amongst the countries which did not replyBefgium. In 2000, France did, however,
make a few tentative moves towards introducingraige set of general rules.

10.  As regards special rules for administrative eagy the replies are too patchy to allow
comprehensive analysis (only France, LuxembourgSpain gave some information).

[...]
2. Other questions

11. None of the countries answered in the affimeato the question as to whether there were
special rules in case of lareach of the European Convention on Human Righthis is hardly
surprising as introducing the possibility of suchegppeal would complicate the rules on administeati
appeals and could only be justified in the coustridere no judicial protection for human rights and
fundamental freedoms is constituted. What matters is that all the authorities of the memberestat
be required to comply with the European ConventiorHuman Rights. This is a fundamental issue,
however, which has to do with the role of the Cartia in the domestic legal system, and is beyond
the terms of reference of the Working Party.

12. The question as to whether there are spedied in cases where a public authority fails or
refuses to respond to a request proved to be wasteas most of the countries treat failure to oesip

within a given time in the same way as expliciussfl and explicit refusal is deemed to be a datisio
like any other since in administrative appeals, ddeninistrative appeals authority always has the
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power to do more than simply revoke the impugneasiten, including replacing it with a new one.
Only Spain makes a distinction between cases wthene@ has been an explicit decision and cases
where an authority has failed or refused to resptd this has little impact on the administrative
appeal, owing to the traditionally wide decisionkimg powers enjoyed by administrative appeals
authorities.

13.  As regardpayment by the state of the experneesarred by persons who lodge administrative
appeals, only a few countries have this systeme [édst example is Norway, where the party which
obtains the alteration of the impugned decisioftsnfavour, is entitled to payment of the expenses
incurred. Also, Norway has a system of free legal ia cases which are of particularly vital
importance to the individual concerned. Most of tleplies received merely state either that the
appeals procedure is free and that there is n@atibn to be represented by a lawyer (Bulgaria,
France, Italy, Luxembourg, Moldova, Spain) or thia procedure is almost free (Croatia: 7 euros),
which does not really answer the question (paitylas it is often stated that the costs of
photocopying and translations remain payable by appellant: France, Luxembourg), or that the
authorities have a general obligation to providermation and assistance (Albania, Poland, Sweden).
An intermediate position between these two grodstaies seems to be those states where lega aid i
also available for administrative appeals (EstoSiajtzerland), although sometimes with restrictions
which, on the face of it, would seem entirely jfist: the aid is granted only where it is necegsar

be represented or assisted by a lawyer (Spainj threi issues raised are matters of law (United
Kingdom).

[..]

Il. Ease and effectiveness of appealing against iimidual administrative decisions (general rules)

1. Study confined to general rules
14. See I.1 above
2. Legal basis
15.  Seel.1 above
3. Information on administrative appeals

16. It is gratifying to see that nearly all thetetarequire administrative authorities to indicatet
judicial remedies are available for challengingaaministrative decision. This is one of the major
progress over the past 50 years in European adraitive law.

17. Can the same be stated for administrative dghedt would seem so in cases where the
possibility of lodging an administrative appeakipressly provided for in the law on administrative
procedure, as in the following countries: Albafgen though the information is not necessarily
provided in writing), Bulgaria, Croatia, Estonigaly, Latvia, Luxembourg, Moldova, Norway,
Poland, Spain, Sweden, Switzerland. It shoulchurbe noted, however, that the terminology used in
the replies is not always entirely devoid of amitigu
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18. But what of states which have no such codific&t In France, for example, it is only if they
receive a request for a decision that administeagiuthorities are required to indicate all the lawde
remedies, including administrative appeals, wheuirg the acknowledgement of receipt.

[...]
4. The appeals authority

19. It appears from close scrutiny of the replies there are only two main types of administrative
appeal: appeals to the authority which took theigien and appeals to the hierarchically superior
authority.

20. The other types of appeals are of a more excggtnature and are usually governed by special
rules, whether in the case of appeals to a sumgyweuthority (there normally has to be a law # th
decision in question was taken by an independebtipauthority) or appeals to a more or less
independent external administrative authority @aample, appeals to Franc&€®mmission d'acces
aux documents administratifextraordinary appeals to the President of theuBlepof Italy).

21. Often, these two categories of appeal are gedeby different rules.
4.1. Appeals to the authority which took the decisi

22.  Appeals to the administrative authority whiciok the decision go by different names,
depending on the staterecours gracieuxn France, “application to set aside” in Italy ahdview
procedure” in Switzerland. Such appeals usuallyeh@avo effects: they preserve the period for
lodging a judicial appeal and allow the authorityieh took the decision to withdraw or amend it.

23. Preservation of the period for lodging a juali@ppeal is sometimes the only effect that is
specifically enshrined in law. This is so in caoieg which have rudimentary legislation, such as
France and Luxembourg, and the relevant rule igigdly found in the law on administrative courts.
This preservation of the period for lodging a jualicappeal is obviously conditional upon the
administrative appeal being admissible and in paldr, subject to compliance with the time-limiath

is normally imposed for lodging an administratiy@aal (see below.1).

24, The second effect of lodging an administratippeal of this kind is to enable the authority
with which the application is lodged to exercise fowers to withdraw (and hence amend) the
impugned decision. This possibility arises eitinem a specific provision in the law on adminisirat
procedure, or from general case-law on the withdtasf administrative decisions (withdrawal can
usually be effected either at the request of agrésted party or by the authority on its own i,

i.e. ex officig. Two notable examples of states which have pm@ted a specific rule in their law on
administrative procedure are Norway and Spain.nd@and Luxembourg are among the states which
simply apply their case-law on the withdrawal ofrewlistrative decisions.

25. The most tangible consequence of the existehtieese powers of review is that the appeals
authority can review both the expediency and tidubness of the decision.

26. Quite remarkably, this kind of appeal does se#m to exist in states where only appeal to a
superior administrative authority seems to existoéfla, Spain). A more logical rule is the one
whereby an appeal may be lodged with the authuaiitich took the decision only in cases where there
is no superior authority (Estonia).
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4.2. Appeals to a superior authority

27. This kind of appeal is usually expressly emsddtiin law, as it follows from the general theory
of hierarchical organisation only in a few statastsas France. Indeed, the possibility of lodging
appeal with the superior authority, at least inesawhere the impugned decision was taken by a
subordinate authority, tends to be the rule (AlbaBiulgaria, Croatia, Estonia, Latvia), with apgedal

the authority which took the impugned decision beieserved for cases where there is no superior
authority.

28. That still leaves the question of whether tingesior appeals authority has the power to review
both the expediency and the lawfulness of the @mtisr only its lawfulness. In most countries,| ful
review of the impugned decision is the norm (Bulga€Croatia, Estonia, France, Italy, Luxembourg,
Norway, Poland, Spain, Sweden). Only a few staies the power of the superior authority to a
review of lawfulness only (Latvia, Moldova).

29. Note that the term “appeal to a superior adstiaiive authority” is sometimes used in the
broad sense, i.e. as encompassing appeals to avisopg or regulatory authority. It is not felt,
however, that the question of relations betweensthée and local authorities is something that this
Working Party needs to address.

[...]
5. Conditions for lodging an administrative appeal
5.1. Time-limit for lodging an appeal

30. In all the states which replied, administratiypgpeals may be lodged only within a certain time-
limit which runs from the date on which the deaisise notified: once this time-limit has expiredet
decision becomes final and may no longer be chgdiérexcept in special circumstances. The rules
are expressly defined in most countries, the oiffgr@gnce being the length of the time-limit: 1dys
(Bulgaria, Poland), 15 days (Croatia), 3 weeks (g, Sweden), 30 days (Estonia, Italy), 30 days
(Moldova, Switzerland), 1 month (Latvia, where tirae-limit may be extended to one year if the
decision was not given in writing and did not irate the period for lodging an appeal; Spain, where
the time-limit may be extended to 3 months if tdenaistrative authority fails to respond.

31. The same applies to countries such as Franeeswhe rule is not explicit: the time-limit for
lodging a judicial appeal is preserved only ins@sithe administrative appeal has been lodgedrwithi
the period for lodging a judicial appeal (2 monthghother example is Luxembourg, where the time-
limit for lodging a judicial appeal is 3 months.

[...]
5.2. Communication of the grounds of the deciBiaty to be impugned

32. In most states, the administrative authorityeiguired to communicate the grounds on which
the decision was based before the person concenadasks for them. In some states, however, the
requirement to provide such information is not glsva blanket requirement and may apply only to
decisions which significantly affect the rightsindlividuals.

33. A general obligation exists in the followingatets: Albania (although it is not made clear
whether the information is communicated automdiicar on request), Croatia (no conditions
attached), Estonia, Luxembourg (in some cases, venvéhe grounds are communicated only if the
person requests them), Moldova, Poland, Spain, Blpr{e@xcept in cases where the decision is not
injurious to anyone), Switzerland (if the decisisriavourable to the person who made the request, t
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grounds need not be communicated although theybmagquested by any person entitled to lodge an
appeal).

34. In some countries, the requirement to commuaitee grounds on which the decision is based
is confined to decisions listed by law. In Franice,example, the grounds must be communicated in
the case of almost all decisions which are unfaafoler to the subject of the decision (the main
exception being decisions taken at the requestpoivate individual) and decisions which departiro
the general rules (where this is expressly perthittelaw).

35. Finally, in some states, there is in fact aligakion to state the grounds on which a decisfon i
based but only at the request of the person wheooisidering lodging an administrative appeal
(Bulgaria).

[...]
5.3. Persons entitled to lodge an appeal

36. The states which replied have all adopted tteciple whereby even third parties whose
interests (or, by extension, rights) have beenrigéd may lodge an administrative appeal: Albania,
Bulgaria, France, Latvia, Luxembourg, Moldova, Nayw Spain, Sweden and Switzerland. In some
cases, the third party must have had the rightke part in the process of preparing the decision
(Croatia and Poland, where violation of a legatiiest is required) but the end result is basidhiy
same. Some states have adopted the German sysiemby only the persons (including third parties)
whose rights are affected by the decision may ehg# it (Estonia); Italy has a similar arrangement,
as the notion of interest is interpreted ratheravaly there. Under this system, the outcome is
effectively the same as under the previous arraegé&nin the case of individuals but not for legal
entities, which typically protect the rights of theembers rather than their own rights.

[..]

5.4. Access to the case-file

37. Only Albania indicated that the authoritiesderot to communicate the case-file. The law
does, however, require the authorities to graneseto the case-file (except, of course, in the o&s
certain secret documents, the list of which islyaghort) and provide copies (Bulgaria, Croatia,
Estonia, France, ltaly, Latvia, Luxembourg, Moldpuwdorway, Poland, Spain, Sweden, United
Kingdom). The relevant legislation is either tlengral law on administrative procedure or the law o
access to administrative documents or on publ@rmétion.

38. The replies are not detailed enough to allova@urate assessment of the limits of the access
(which documents are regarded as secret?) andotiditions on which it may be granted (once or
more often). The questionnaire deliberately ditlinquire about this, so as to avoid encroaching on
the related subject of transparency.

[...]
5.5. Formal requirements

39.  Allthe replies stated there were no formalrements. In all states, however, appeals must
be lodged in writing and must clearly indicate ittpugned decision (or omission) as well as thellega
and factual grounds for the challenge, somethiagithspecified in certain laws, indeed. Someestat
recognise that the appeal is oral in some casesxfmple in the social field (Latvia).

[...]
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5.6. Representation and assistance for the appellan

40. In none of the countries is it necessary orhibited to be represented or assisted by a
professional lawyer.

41. Most states seem to allow the appellant tossesi@d or even represented by an association, or
indeed by any other person: usually, all that eguired is a written power of attorney (or
authorisation) and, in general, the replies evateghat this third person can also inspect the-ties
(Albania, Bulgaria, Estonia, France, Italy, Latvidpldova, Spain). Some states do nevertheless
prohibit representation by an association (Frammzause of the monopoly enjoyed by the legal
profession which, in our view, is unwarranted beeathe procedure in question is not really a toal)

by any body that does not have legal personalitixéimbourg in the case of trade unions and political
parties). Other states do not specify whethergosrether than professional lawyers can repregent o
merely assist the appellant (Sweden, Switzerlaadjnittedly, the question was not put explicitly.
Other states do not even allow the appellant tadsested by an association (Croatia). In somescase
respondents disregarded the question (Poland).

[...]
6. The effect of lodging an administrative appeal
6.1. Suspensive effect of the administrative appeal

42. Only a few states allow for suspensive effddbdging an administrative appeal. There are
two types of suspensive effect. With the firsg #idministrative decision cannot be implemented as
long as the time-limit for lodging an appeal has expired and, if an appeal has been lodged, as lon
as the appeals authority has not ruled. This isc#se in Bulgaria, Croatia, Latvia and Switzerland.
There are, however, some exceptions where the tppae applies: the law or regulations allow the
public authorities to start implementing the demisbefore it becomes final but the superior authori
may, at the request of the appellant, order teatriplementation be suspended.

43. In contrast, some states have implented tleeacdording to which lodging an appeal does not
result in suspending the implementation of the ignad decision. Here too, there are a couple of
variations. Under the first system, the appealbaiiy can suspend implementation of the decision i
this is necessary for the protection of the puintierest or the rights of an individual. Suchhie tase

in Estonia, Italy, Moldova (?), Norway, Spain angleslen. Under the second system, the courts alone
have the right to order implementation of the impey decision to be suspended under summary
proceedings which runs alongside the administraimeeal. Notable examples of this are France and
Luxembourg.

[...]
6.2. Power of the appeals authority to adopt intedr protective measures

44, Several states stated the appeals authoritynbaduch power or else did not answer the
guestion, thereby suggesting that such is in faettase: Croatia (?), France, Latvia, Luxembo®)g (
Moldova (?), Norway. Some of these states poirdatl that the courts alone could order such
measures under summary proceedings (France, Narway)

45, Others stated, on the contrary, that the appaathority could usually adopt interim or
protective measures, but without specifying whiate® (Albania, Estonia, Sweden, Switzerland).
Sometimes, this power may be exercised only inca#dgere the appeals authority has ordered a
suspension of implementation of the impugned deci§spain).
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46. In states which have adopted the principle sfigpensive effect, the appellant can request the
appeals authority to allow the impugned decisionb® implemented before it becomes final
(Bulgaria). In practice, it is unlikely that anpmgllant would seek early implementation of a decisi
that they were challenging, except possibly if thegre challenging the conditions attached to the
benefit of that decision.

[...]

6.3. Obligation to decide the appeal within a gitiame-limit

47. Several states stated that such an obligaitbimdact exist. The time-limit varies from stdte
state: 10 days with possibility of extension tod#ys (Estonia), two weeks if the appeals authasity
a single person and 1 month if it is a collectivay (Bulgaria), 1 month (Albania), 1 month, after
which the appeals authority must give grounds ler delay (Norway, Poland), 60 days (Croatia), 1
month with possibility of extension to 4 months,een 1 year in exceptional circumstances (Latvia),
2 months (France), 90 days (Italy), 3 months (LuBeung). A few respondents did not indicate the
length of the time-limit (Moldova, Spain).

48. Only two states, Sweden and Switzerland, eitiglistated that no time-limit is imposed to the
appeals authority.

49. Probably because the questionnaire did noemsaically ask about this, most of the replies
did not say what the penalty was for failure to pbmwith the time-limit. Only a few states did so:
France and Luxembourg, where if the administratiuéhority fails to decide the appeal within two
(France) or three (Luxembourg) months, the reqsed¢emed to have been denied, and Spain, where
the opposite applies, i.e. silence is deemed tetitate approval.

[-.]
7. Appeal procedure
7.1. Representation or assistance by a third person

50. The replies to this question match those gieethe question as to whether an appeal can or
must be lodged with the assistance of a profeskiawser, an individual or an association.

[...]

7.2. Access to the case-file

51. Once again, the replies to this question m#toke given to the question about access to the
case-file of the person wishing to lodge an appeatjer5.4 In some countries, however, the
applicable provisions are, in the first instandee taw on public information and, in the second
instance, the law on the procedure to be followeddministrative authorities.

[...]
7.3. Adversarial nature of the procedure

52. Quite a few states do not have adversarialggha® in which the appellant has an opportunity
to respond to the counter-arguments submitted éyathihority which took the decision at the hearing
and which do not appear in the grounds accompanyiagmpugned decision: Albania, Bulgaria,
Croatia, Estonia, Latvia, Luxembourg.
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53. A number of countries require that both patieseard either as a general rule (Italy, Norway,
Sweden, Poland) or if the appellant asks to papditei in the appeal hearing (Moldova), or only # th
impugned decision is intended as a penalty (Fra®oain).

54. In the case of Switzerland, the courts haveyabadopted a definitive stance on this point.

55. These replies are somewhat disappointing. Keuige of the grounds that were attached to the
impugned decision is not enough, in our view, teuga a level playing field for the authority which
took the decision and the appellant. Indeed, thpeals authority usually receives additional
explanations from the authority which took the dami. It is important that the appellant be awafre
these. This is at least important in cases wherautithorities in question are two separate bodies.

[...]

7.4. Legal knowledge of the appeals authority

56. Personally, we feel that only a higher-rankirfigcial with legal training is capable of dealing
thoroughly and effectively with an appeal thata based solely on arguments of expediency but also
and perhaps mainly on legal arguments, legal oésg the main factor in curbing an administrative
authority’s freedom to make decisions. The statere administrative appeals work best, Germany,
happens to be exactly the state that did not raplhe questionnaire. A distinctive feature of the
German system, however, is the monopoly enjoyethbylegal profession, with senior positions in
public authorities tending to be held by lawyers.

57. Unfortunately, the replies received are ratlayue. Broadly speaking, no legal knowledge is
required, the one exception being Poland whereapaithorities must be made up of lawyers if the
appeal to be examined is an appeal against a dedeken by a self-governing community (although
the appeal in that case is really to a supervisarhority, and not to a hierarchically superior
authority). The Spanish and Swiss replies indicamwvever, that the higher-ranking official or

department responsible for hearing appeals is lysaidwyer.

[...]

8. The decision of the appeals authority

8. 1.Scope of the powers of review enjoyed byppeals authority
8.1.1. Review of expediency and lawfulness

58. This question has already been addressedaitoreko the nature of the appeals authority:t is i
the administrative authority which took the deaisior a superior authority, or even, in exceptional
circumstances, a public authority outside the aitthan question? We have come to the conclusion
that the appeal is generally lodged with a supexighority, but that where the authority which took
the decision is itself a supreme authority, theeasp authority is necessarily the one which toak th
decision. While the review triggered by the appeal be confined to matters of law when the appeals
authority is a superior authority, it cannot, irr iew, be confined to matters of law only when the
decision is challenged before the authority whiobktit. The only logical solution, therefore, @ t
accept the principle whereby the administrativeeatgp authority reviews both the expediency and the
lawfulness of the decision.

59. It appears from the replies that most statesvalhe appeals authority to carry out a full
review: Albania, Bulgaria (with a few restrictign<roatia, Estonia, France, Italy, Latvia (except
where the authority which took the decision is peledent), Luxembourg, Norway, Poland, Spain
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(although there the review seems to be concerned mith the lawfulness than the expediency of the
decision), Sweden and Switzerland. Only one stiteldova, where, incidentally, the appeals
authority can only be a superior authority, corditieis authority’s powers of review to mattersa|
only (except where an appeal is lodged with a ssatority against a decision taken by a local
authority).

[...]

8.1.2. Review of compliance with the provisionthefEuropean Convention on Human
Rights

60. Most of the replies simply state that the adsiiative authorities, including the appeals
authority, are required to ensure compliance with European Convention on Human Rights. Some
stipulate that this review to ensure compliancehviite Convention may be conducted only at the
request of the appellant (Croatia, Italy) or, oe tontrary, that it may be carried oex officio
(Estonia, France, Latvia, Luxembourg, Norway, SpSineden, Switzerland).

61. A number of respondents go further. Bulgaiua, example, states that any administrative
decision which has been found by the European Qoulte in breach of the Convention must be
cancelled.

[..]

8.1.3. Consideration of arguments not advancedhieyappellant and/or of which the
appellant has not been informed

62. This question is obviously related to questia®, the difference being that this time, it is not
the appeals procedure that is affected by the adtiat or other nature of the appeals authority’s
decision but rather the scope of its powers ofawvi

63. Some states confine the appeals authority’sspowaf review to the arguments advanced by the
appellant or by the impugned decision (Albania).

64. Most states, however, say that the appealo@tyths not confined to examining only the
arguments advanced by the appellant and/or of wthehappellant has been informed (Bulgaria,
Estonia, Switzerland). It is sometimes stipulatealyever, that these new arguments must have been
made known to the appellant (France, Italy, LuxeanbpSpain, Sweden). In some cases, it is even
stated that the appellant must not only have befarmed of the arguments but must also have an
opportunity to comment on them (Norway).

[...]
8. 2. Scope of the decision-making powers of tipeas authority
8.2.1. Possibility of taking a decision that is ewveore unfavourable to the appellant
65. Most states do not allow the appeals authtwitgke a decision that is even more unfavourable

to the appellant: Albania, Bulgaria, Italy, Luxeouog (if the original decision generated rights),
Spain, Sweden.
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66. Some states, however, do allow the appealsoatytio take a decision that is even more
unfavourable to the appellant. Some allow it tosdowithout any restrictions (Moldova) whereas
others allow it in cases where the public inteoeghe interests of other individuals prevail (Nagy

or where the original decision seriously interfength public or private interests or flagrantly lates

the law (Poland). Other states refer solely toriblets of third parties, requiring that the neveideon
should not interfere with the rights of a third fya(Croatia) or, similarly, that it should not caus
damage to a third party due to their certainty thatoriginal decision will remain in place (Estahi
Lastly, other states either prohibit the appealharty from taking a decision that is even more
unfavourable to the appellant in cases where tiggnal decision was intended as a penalty (France)
or allow it subject to compliance with a particufaocedure: the appeals authority must warn the
appellant that it intends to amend the impugnedsd@atin a way that is unfavourable to him or her a
it is contrary to the law and must then grant tm loir her the opportunity to withdraw their appeal s
as to avoid making their situation worse (Switzeda

[...]
8.2.2. Possibility of taking a decision which afethe rights of third parties

67. Only a few states allow the appeals authodtyake a decision which adversely affects the
rights of third parties without any restrictionsli§ania, France, Sweden). Likewise, only a few sefu
outright to allow the appeals authority to takeemigsion that would affect the rights of third pesti
(Bulgaria, Italy).

68. Most states allow the appeals authority to tldecision affecting the rights of third parties,
but only on certain conditions. In some casesdlwmnditions are of a substantive nature, for @&am
they are the same as those which apply if the dppedhority wishes to amend a decision in a way
that would make the appellant’s situation worsehsis the case in Estonia. Other states requée th
appeals authority to observe a particular proceduaenely to give adequate publication in order to
inform any third parties whose situation is liabdebe affected by the decision to be rendered en th
appeal and to thus grant them an opportunity taesgptheir point of view (Luxembourg, Norway,
Poland, Spain).

[...]
8. 3. Formal aspects of the decision taken by pgpeals authority
8.3.1. Grounds

69.  All the states require the appeals authoritgite grounds for its decision: Albania, Bulgaria,
Croatia, Estonia, France (if the appeals autharitigcision is unfavourable and, as such, subjabieto
requirement to give grounds), Italy, Latvia (withetoption of referring to the grounds given in the
original decision), Luxembourg (if the appeal demisrefuses to grant the request), Moldova, Norway,
Poland, Spain, Sweden, Switzerland.

[...]
8.3.2. Information on judicial remedies

70. Most of the states require appeals authoribeimform the parties to the proceedings of the
judicial remedies available to them: Bulgaria,dB&t, France, Italy, Latvia, Luxembourg, Moldova,
Poland, Spain, Sweden, Switzerland.

71. Unfortunately, the questionnaire did not inquabout the penalty for failure to comply with
this requirement. Some states did state, howdhat, in that event, the time-limit for lodging an
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appeal is extended by two months and sometimes gxanonths (Bulgaria) or that it does not begin
to run at all (Luxembourg).

72. A number of respondents acknowledge that thisot always the case (Albania). Norway
stated that there was an obligation to providermftion about judicial remedies only if judicial
review were conditional upon legal action havingméken within a certain time-limit.

[...]

8.3.3. Notification

73. Most of the states require that the decisiothefadministrative appeals authority be notified
both to the appellant and to all the persons cawcker Bulgaria, Croatia, Estonia, Latvia, Norway,
Poland, Spain, Sweden, Switzerland.

74. In some cases, only the appellant is notifiedrfce, Luxembourg, Moldova).

75. It should be noted that a few states did newean the question: Albania, Croatia, Italy. Some
states, on the other hand, also stated that tte@ytwhich took the original decision also hado®
notified, which is perhaps an important point. Tuestionnaire did not ask what the penalty was for
failure to notify: logically, it should be suspéms of the time-limit for lodging a judicial appeal
against the appeals authority’s decision.

[..]
9. Costs of the proceedings and legal aid
9. 1. Costs of the proceedings
9.1.1 Cases where the proceedings are free of eharg

76. In a large number of states the proceedingsreeeof charge and the appellant is liable only
for the cost of photocopying and translations: ailia (?), Bulgaria, Estonia, France, Italy (?)viat
Luxembourg, Moldova, Norway (which does not speeifyether photocopying costs are payable by
the appellant), Poland (the appellant is liableyofdr the cost of making certified copies of
administrative documents), Spain (the appellanbisliable for the cost of translating documentst th
have been drafted in one of Spain’s official largrs), Sweden (which did not specifically answer the
question about the costs of photocopying and tatiosis, however).

9.1.2 and 9.1.3 Cases where the proceedings are®bf charge
77.  Where there are legal costs, they tend to W &s in Croatia (approximately 7 euros). In
Switzerland, however, they are fairly high (betwed® and 5,000 Swiss francs for non-pecuniary

disputes and between 100 and 50,000 Swiss framcgefmuniary disputes), which is probably why
parties without sufficient means can, on requestyaived.

[...]
9.2. Costs of legal assistance
78.  As stated above, the person lodging the adtratie appeal is never under any obligation to

enlist the services of a lawyer (s&€. and7.1 above). If the case is a complex one, howevenay
be useful to require a lawyer in order to have @mnce of success.
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79. Most states do not provide any financial aithim event that a person without sufficient means
should nevertheless require a lawyer: AlbaniagBu&, France, Italy, Sweden. A few states did not
answer, among them Luxembourg, Poland and Spais.fdir to presume that they too do not provide
any financial aid that would allow an appellanetdist the services of a lawyer.

80. A few states do, however, provide financialiaiduch cases: Croatia, Latvia, Switzerland.

81. Sometimes indeed, the state will even reimbtimseosts incurred by the party if he or she win
their case (Norway), which is a good system althooigbably difficult to be embraced by most of the
states.

[...]
9.3. Legal aid

82. In rather many states, there is a fairly widleging requirement for administrative authorities
to provide legal information and advice: Albar@apatia, Latvia, Norway, Poland, Spain.

83. Other states, however, have no such requireamemulgaria, France, Italy, Luxembourg,
Sweden, Switzerland.

84.  While there is certainly reason to presume thatadministrative authority which took the
original decision might be reluctant to provide degnformation in case it were overruled by the
appeals authority, it is also possible that thek taf providing legal advice is performed correctty
simply requires associations made up of voluntéerassist appellants in their dealings with the
authority which took the impugned decision.

[...]
10. Relations between administrative appeals andigial appeals

10. 1. Is it mandatory to have an administrativeo@g before there can be an appeal to the
court?

85. In some states, it is never mandatory to havadministrative appeal before there can be an
appeal to the court. Such is the case in Albania.

86. In several states, an administrative appeahasdatory only for certain subject matters:
Bulgaria (tax, social security, social assistanEsjpnia, France (tax since 1928, individual sitraof
military personnel since 2000), Italy (mainly taxdacustoms), Luxembourg (tax, old-age insurance,
civil service), Sweden (planning permission). Nayws a special case as there, the administrative
authority which took the original decision can dkcthat any appeal to the courts shall be subgect t
exhaustion of the administrative remedies.

87. A few countries do insist on an administratiyppeal before there can be an appeal to the court:

Croatia, Latvia (at least in cases where the datigias taken by a lower authority), Moldova, Poland
Spain, Switzerland.

[..]
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10. 2. Admissibility of new arguments in judicippaals

88. Most states allow the appellant to raise neyuments in court: Albania, Bulgaria, Estonia,
France (with a few nuances), Latvia, Luxembourg)ddwa, Norway, Poland, Spain, Switzerland. In
Italy, there is conflicting case-law on this issue.

89. A few states do not allow it: Croatia.

[...]

10. 3. Effect of lodging an appeal with the court

90. In the event that the matter should be refetoethe courts before the appeals authority has
ruled (something that is liable to occur if judicégppeal is not mandatory preceded by adminisgativ
appeal), can the appeals authority or even theoatyttwhich took the original decision still givee
appellant satisfaction, by for example cancellimg impugned decision?

91. Many states simply replied in the affirmati¥dbania, Croatia, Estonia, France, Luxembourg,
Moldova, Norway, Poland, Spain, Switzerland (astaantil such time as the administrative authority
issues its own reply to the judicial appeal). Othimtes stipulated that a judicial settlement niust
that case be reached: Bulgaria.

92. Some states, however, take the view that oncappeal has been lodged with the court, the
administrative authorities no longer have any fgliason over the matter: Italy, Sweden.

[..]
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