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l. Introduction

1. The terms of reference of the Project Group dmhistrative Law (CJ-DA) for 2007 instructed
the Group to carry out a study on member states’dad practice regarding the administrative appeals
available to individuals and access to such rensefdiedeprived persons, including vulnerable vistim
and, on the basis of this study, to examine theirat@bty of preparing a recommendation on
administrative appeals as a means of protectingahuights and on access to justice in this sphere.

2. These terms of reference are part of the regptmshe decisions taken at the Third Summit of
Heads of State and Government of the Council obgiin Warsaw on 16 and 17 May 2005, as reflected
in the Warsaw Declaration and Action Plan, undariirthe fact that one of the fundamental objectives
the Council of Europe is to step up its activittespromote human rights, the rule of law and good
governance.

3. To achieve this fundamental objective, the CdurfcEurope must make sure that all member
states have appropriate and efficient mechanismsefguring that their administrative practice is
compatible with human rights and that effective dstit remedies are available to anyone who claims
that their human rights have been violated. To érid it is necessary to take stock of the appleabl
legislation in member states with regard to adniaisve appeal to assess the effectiveness of the
protection individuals are given vis-a-vis the palauthorities.

4. In the light of these terms of reference (fmstd foremost to carry out a study on the law and
practice of the member states regarding administratppeals), the CJ-DA Working party (CJ-DA-GT)
drew up a questionnaire which it sent to CouncEofope member states (see Appendix I).

5. In this questionnaire, each member state waedask supply information on the system of
administrative appeals to an administrative autiionihere the decisions made affect the rights and
interests of individuals, and in particular wherodé decisions violate the European Convention on
Human Rights.

6. On the basis of the replies to this questiornaird the analysis presented by the expert to dhe C
DA-GT, Professor Michel Fromont (France) (see Amjiehl), the CJ-DA-GT has from those replies
considered the feasibility and the desirabilityaafecommendation. In that regard, they have deteuni
that a number of minimum standards and practicesldtbe complied with by administrative authorities
of member states:

Il. Feasibility and desirability of a recommendation on administrative appeals
Feasibility of a recommendation on administra@mpeals

7. The CJ-DA-GT is of the view that the preparatadra recommendation laying down minimum
standards to be respected by internal adminiseratppeals is feasible. Analysis of the practicéhef
different States which replied to the questionnalmews that there is already a broad consensuleon t
general principles of such an appeals procedurbosd general principles could therefore easily be
consolidated into a recommendation.

Desirability of a recommendation on administrataygeals

8. From a human rights’s protection point of vi@gministrative appeals have a threefold function :
firstly, they empower the public authorities to remt in a simple, quick and cost effective manner i

mistakes regarding law enforcement, including mfament of human rights. Therefore administrative
appeals are used as a tool of good administratienstated in Article 22 of the code of good
administration (Recommendation CM/Rec(2007)7 ondgadministration). Secondly, administrative
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appeals make it possible to reduce the workloadhefcourts which are reviewing administrative
decisions, either by cutting the number of judic&atiews, or by facilitating these courts’ examioatof

the law and the facts of cases, so they contriboveards ensuring the efficiency of justice (see
Recommendation Rec(2001)9 on alternatives taalitiqn between administrative authorities and pévat
parties, Chapter 11l.1). Thirdly, administrativpeals allow for a review of the appropriateness of
decisions where a margin of discretion is proviftmdby law to public authorities which is not alysa
the position in relation to judicial review. Howey it should be pointed out that the requirementaf
reasonable time limit of the procedure, which desifrom Article 6 of the European Court of Human
Rights, requires that the administrative appeahdbunecessarily extend in duration the procedace a
that it is an efficient remedy by itself.

9. The CJ-DA-GT is of the view that the preparatdra recommendation on internal administrative
appeals is desirable. Firstly, a recommendation tlms kind would usefully complement
Recommendation Rec(2004)20 on judicial review ohimistrative acts, in governing the phase prior to
access to the court, as well as Recommendationg2G®0)9 on alternatives to litigation and
CM/Rec(2007)7 on good administration, both of whioteke only a very cursory mention of
administrative appeals. A recommendation would enidlpossible to lay down a number of minimum
standards for increasing the efficiency of admraiste appeals. In particular, reinforcing the exdbarial
dimension of the procedure would guarantee thathall arguments of the parties would already be
examined by the administrative appeals authoriurthermore, it must be pointed out that the broad
consensus among the States which replied to th&tiqoeaire does not call into question the deditgbi

of a recommendation. Firstly, this concensus ifatdls the establishement of minimum standards and
secondly consensus should be sought where diffesegast.

lll.  Proposed minimum standards

10. In the light of the practice of States, the N-GT has identified some minimum standards
which could be included in a recommendation on adtrative appeals. These minimum standards can
be divided into three groups to describe the timneén phases of the administrative appeals procedure
lodging the appeal, the processing of the appahtt@ndecision of the appeals authority.

i Lodging the appeal

11. The following minimum standards apply to lodgein appeal and mainly seek to ensure that all
persons concerned have the right to lodge an adiritive appeal. They also seek to facilitate the
exercising of that right upon receipt of approgigtformation.

a) Individuals affected by administrative decisions@dd be informed as appropriate of the
possibility of an administrative appeal if availabthe competent authority to hear the
appeal and the time limits applicable.

b) The time limit for appealing an administrative dgon should be provided for by law. It
should be reasonable in duration and it should aipeonly from when the person
concerned has been informed of the initial decision

c) In order to ensure an effective appeal, appropriagsons should be given for any
individual decision taken, stating the legal anctdal grounds on which the decision was
taken, at least in cases where they affect indalidights (see Article 17 of the Code
appended to Recommendation CM/Rec(2007)7 on gowdhéstration).

d) Access to administrative appeals should be availablindividuals on the same basis as
judicial review (see Article 2 of RecommendationcK2004) 20 on judicial review of
administrative acts).



e) The appeal should be communicated or notifiedftected third parties to allow them
participate in the appeal procedure.

f) The administrative authority should give infortioa to the appellant regarding the rules of
procedure and practice in order to lodge an appeal.

g) The appellant should in principle have access & dase-file and any other document
necessary to ground his appeal (see Recommend&orf2002) 2 on access to official
documents).

h) States may require that an appeal should cleaalte gshe purpose and grounds of the
appeal. Any excessive formalities should be exaude

i) The appellant should be allowed to be representethip person who possesses a power of
attorney, including by a lawyer or an association.

j) If administrative costs are payable by the appellaradministrative appeals they should
be fair and reasonable. In determining whetheriaidinative costs could be waived to
individuals without sufficient means, there shobé&consideration of the circumstances of
the particular case whether or not it is reasongtsleodging or participating in an appeal.

ii. The processing of the appeal

12. In order for the appeal to be effective, ingsessary that the appeals authority swiftly decide
and even, in some cases that the impugned dedsi@uspended. It is necessary that the procedure i
balanced, in other words make it possible for thpetlant as well as for interested third partiedéo
informed and heard.

a) Where there is no automatic suspension of theimentation of the impugned decision
pending an administrative appeal, it should be iptessso obtain such a suspension upon
the request of the appellant.

b) The appeals authority shall decide an appedlinwa time limit prescribed by law. If the
administrative authority does not decide withirsttime limit, the appellant may appeal to
the court.

c) Each party to the appeal proceedings should kHawveight to hear and respond to any
additional arguments presented by the authorityclwhook the impugned decision or by
the other parties involved in the appeal. Theyhan principle have access to the case
file to fully participate in the appeal proceedingge Recommendation Rec(2002)2 on
access to official documents).

iii. The decision of the appeals authority

13. The administrative appeal should allow a cotepteexamination of the impugned decision
(except in the particular case where the impugnecstn issued from an authority which enjoys a
certain degree of autonomy) and fully respect titélement of all parties to be informed and heard.

a) The appeals authority ought to be at least &bleeview any violation of the law, for
instance lack of competence, procedural impropretyse of power and a violation of the
European Convention on Human Rights. It should bs possible, in principle, to review
the appropriateness of the decision.

b) If the appeals authority can make an unfavoerat#cision against the appellant, the
appellant must have been given the opportunityuteapy arguments forward.
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c) The appeals authority cannot amend the originaisaectto the detriment of third parties
only if the latter have been notified in advancel &iave had the opportunity to put any
arguments forward.

d) Appropriate reasons should be given for the giecitaken on an administrative appeal,
stating the legal and factual grounds on whichdbeision was taken, at least in cases
where they directly affect individual rights oreng¢sts.

e) Any decision taken by an administrative appealthority shall indicate the judicial
remedies available and the time limits for availomgself thereof.

f) The appeals authority shall notify its decisionalbthe parties involved in the appeal,
including the administrative authority which todietoriginal decision.

iv. Additional matters

14. There are other aspects reflected in the questire where the CJ-DA-GT was not able to agree
minimum standards because of the differences betveggl systems. Those concern in particular:

- the requirement that appeals be lodged befouper®r authority,

- the obligation to appeal to an administrativenatity before appealing to a court,

- the impact an administrative appeal has on aespient judicial review,

- the effects of lodging an appeal with the couneve an administrative appeal is in being.

The CJ-DA-GT considers that these matters requit@ér reflection.

15. The CJ-DA-GT is of the view that it might alse a good idea to consider good management in
the context of administrative appeals: for instariceensure swift processing of appeals, to guaeant
impartiality of the appeals authority, to ensurdtdrecommunication with appellants, to ensure the
consistence of the practice of appeals authoriied to improve the functioning of administrative
authorities in relation to decisions on appeal.

IV.  Case against a recommendation on judicial assance in administrative appeals procedures

16.  With regard to the second point of the CJ-D#&sns of reference concerning legal aid in
administrative appeals procedures, analysis of phactices of the states which replied to the
guestionnaire showed that, owing to the very lowstad these appeals procedures for the partiesen t
vast majority of States, the question of granteggl aid does not arise in those states. The G&DAs

of the view, therefore, that this point could bealtlewith in passing in a recommendation on
administrative appeals but it does not merit anslys its own right and even less so a specific
recommendation on the subject.






APPENDIX |

QUESTIONNAIRE ON ADMINISTRATIVE APPEALS
IN EUROPE

PRESENTATION OF THE QUESTIONNAIRE
I. SCOPE OF THE SURVEY

The terms of reference of the Project Group on Austriative Law (CJ-DA) are to carry out a study on
the law and practice of the member states on adtrative appeals with a view to examining the
desirability of preparing a recommendation in tié$d. Accordingly, information from each country i
required on the system of administrative appeaddae to individuals in order to review admingive
decisions which affect their rights and interests.

Administrative appeals against administrative decisions
“Administrative appealsmust be understood to arise where an applicaionade by an individual to a

public authority to review an administrative deaisi Depending on the circumstances, the authoiity w
which the application is lodged may be:

- the authority which took the decision;

- a higher authority (hierarchically superior tosoipervising the authority which took the decisjon)

- an independent public authority, but not of tlsune of a tribunal as understood by the European
Convention on Human Rights.

“Administrative decisions shall mean non-regulatory decisions taken by joulaluthorities when
exercising the prerogatives of public power. Nogdtatory decisions may be individual or otherwise.
Individual decisions are those addressed solelydividuals.

“Public authorities shall be taken to mean:

a) any public-law entity of any kind or at any égvincluding state, local and autonomous
authorities, providing a public service or actinghe public interest,
b) any private-law entitgexercising the prerogatives of a public authoriggponsible for

providing a public service or acting in the pubfiterest.

[I.  SURVEY METHOD AND PRESENTATION OF THE REPLIESTO THE QUESTIONNAIRE

The survey will givea general overview, as concise as possible, of the different typeadmhinistrative
appeals available in your country. Information @ight on whether member states have general or
special rules governing administrative appeals.ek®lspecial rules exist information is sought iatren

to those appeals which would significantly impaetindividuals in one or more specific field(s) suah

tax, immigration or social welfare, or any furtle@amples of such appeals you might wish to offer.

This will make it possible to gauge the relativeportance of each of the main types of administeativ
appeals within your country which safeguard privgtersons from the adverse consequences of
administrative acts.



The survey will then address thegal rules and the de facto situations concerning each type of
administrative appeal. The aim is to establish what factors help make@ministrative appeal easy to
access and to use and enable effective protectithre anterests of the private persons concerned.

QUESTIONNAIRE
I. DIFFERENT TYPES OF APPEALS

1. Are there general rules in your country whictplgpto administrative appeals? If so, please
complete Part Il of the questionnaire concernirggéhgeneral rules.

2. Are there special rules in your country whiclplgpto administrative appeals relating to specific
areas? If so, please indicate the most importantheée and complete Part Il of the questionnaire
concerning those special rules.

3.  Are there special rules in your country whiclplggo administrative appeals relating to sensitive
areas which seek to protect the rights and interefstndividuals, in areas like tax, immigratiomcgal
welfare or personal data protection? If so, pleasaplete Part Il of the questionnaire concerningséh
special rules.

4.  Are there special rules in your country whiclplggo administrative appeals where it is claimed
that there has been a breach of the European Comvem Human Rights? If so, please complete Part |
of the questionnaire concerning those special rules

5.  Are there special rules in your country whiclplgpto administrative appeals where a public
authority fails or refuses to respond to a requédistb, please complete Part Il of the questioreair
concerning those special rules. If not, pleaseampi/hat procedures apply in such cases.

6.  Are there general rules or practices governiregpgayment by the State of legal expenses incurred
by individuals with insufficient resources in thentext of an administrative appeal? If so, pleasscdbe
briefly those general rules or practices.

[I. EASE AND EFFECTIVENESS OF APPEALING AGAINST ADMINISTRATIVE DECISIONS

Please complete separate sets of answers for g@stigus below, one set to deal specifically witpesds

subject to general rules and the other sets of ensst® deal specifically with appeals subject tecsul

rules as referred to in Part | of the questionnaire

1. Please indicate what type of administrative apps set out in Part | of the questionnaire isidpei
referred to whether general or special in natunethé latter case, please further specify whicle typ
of appeal you are referring to in the context afiryeply to Part | of the questionnaire.

2. What law governs this administrative appeal?

3. Is the subject of an administrative decisiominfed of the right to an administrative appealhait t
decision and of the manner in which the appealocanust be lodged?



Before which authority can or must an admintsteaappeal be lodged?

4.1 the public authority which took the impugnetidion?
4.2 a higher public authority (hierarchically stpeto the authority which took the decision)?
4.3 a public authority supervising the authorityieh took the decision, e.qg.:
- an authority supervising a local governmenhatity
- or an authority supervising an administratieelypwith limited powers?
4.4 an independent public authority not linkedainy way to the authority which took the
decision?

Are restrictions placed on the lodging of an auistrative appeal?

5.1 What is the time-limit for lodging an appeal?

5.2 Is a person who is considering to lodge areapentitled to know the grounds on which the
decision was based (which may be communicatedreatitematically or on request)?

5.3 Is the person who is affected by a decisienatfily person entitled to lodge an administrative
appeal or can an appeal be lodged by a third paltgse interests or rights have been
affected?

5.4 Is it easy to obtain access to the case-filth® documents in the possession of the public
authority which took the decision?

5.5 Which formal requirements must be compliech@it
In particular, must the complete case-file bevjaled or is it, for example, sufficient to submit
a copy of the decision and brief arguments explginvhy it is being appealed?

5.6 Is it necessary for the appellant to be assiby a lawyer? Is it easier for a lawyer to obtain
access to the case-file as compared with a mereidndl? Can the appellant be assisted by
an association, for example a trade union, or lyyadiner person in lodging an appeal? In that
case, can those persons access the case-file?

What is the effect of lodging an appeal?

6.1 Does the lodging of an appeal automaticalultein a stay of the administrative decision
being implemented? If not, is it possible to apiplya stay?

6.2 Does lodging the appeal allow the appellam@tstothe public authority ruling on the appeal to
adopt interim or protective measures?

6.3 Is the public authority obliged to decide #mppeal within a given time-limit?

The appeal procedure:

7.1 Can (or must) the appellant be assisted layvgdr or by an association (in particular a trade
union) or any other person?

7.2 Does the appellant have access to all orgbdine case-file?

7.3 Is the appellant entitled to know the coumtgraments given by the public authority which
made the impugned decision in response to the agtsrset out in the appeal? To what
extent and in which form, orally or in writing, the appellant entitled to respond to those
counter-arguments?

7.4 Is the appeal examined by a legally qualiG#ttial? By a higher-ranking official?



10.

The decision of the appeals authority:

8.1

8.2

8.3

How broad are the powers of review enjoyethieyauthority deciding the appeal?

8.1.1 Can the appeals authority review in full tmpugned decision or only its lawfulness?

8.1.2 Can the appeals authority review a viofatd the European Convention on Human
Rights eitheex officioor on foot of the claim lodged?

8.1.3 Can the appeals authority take into conatd®r arguments which have not been
advanced by the appellant and/or of which the dmpehas not been informed?

How broad are the decision-making powers egoyy the authority deciding the appeal?

Can it take:

8.2.1 a decision that is even more unfavourabtbe appellant?

8.2.2 a decision affecting the rights of thirdtes?

Is it mandatory for the authority hearing &ppeal to:

8.3.1 give grounds for its decision?
8.3.2 accompany its decision with information the judicial remedies available to the

appellant (including information on time-limits f@ppealing to the courts or other
admissibility criteria)?

8.3.3 formally notify its decision? To whom (tlag@pellant, the person concerned by the
decision)?

Costs of the proceedings and legal assistance:

9.1

9.2

9.3

Is the administrative appeal free of chargetlie appellant? Must the appellant pay for the

costs of photocopying or translations for example?

9.1.1.1f not, can an appellant without sufficiemeans seeks the costs of the appeal from the
state and under what conditions?

9.1.2.Can the appeals authority make admissilmlitthe appeal conditional on the advance
payment of costs? If so, can the person withoutcseiht means seek a waiver from the
state of the advance payment of such costs and widg conditions?

Can the person without sufficient means obfedm the state payment of the costs of a

lawyer?

Does the state ensure that an appellant withfficient means is able to obtain necessary

legal advice in respect of the appeal?

Relations between administrative appeals agidipl appeals:

10.1 Is it mandatory to have an administrativeegghpefore there can be an appeal to the court?
10.2 In a judicial appeal, can new arguments ased before the administrative appeal be raised

in the course of judicial proceedings?

10.3 Where an appeal has been lodged before tm¢, t® it possible for the public authority to

revise the administrative decision pending therdateation of the court proceedings?
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APPENDIX I

Report on replies to the questionnaire sent to mends states and
guidelines for drafting a recommendation

by Michel FROMONT
Professor Emeritus at University of Paris | Panthéa-Sorbonne

EXTRACT

A. Analysis of replies to the questionnaire

1. Sixteen countries replied to the questionnai@vever, not all the replies are usable, as in some
cases, the authors misunderstood the subject clutivey, in particular the United Kingdom and Aigstr
as we will demonstrate. As a result, the numbeeplies used was brought down to 14.

2. The respondents can be divided into three catsgo western European countries with Roman
law systems, central and eastern European coumitiiliedfRoman law systems and common law countries.

3. Among the western European countries with Roha&n systems, replies were received from

Austria, France, Italy, Luxembourg, Norway, Spetweden and Switzerland. Regrettably, none were
received from Germany (because it is a federakstaly the Lander had the power to reply to the
questionnaire and perhaps they were not contac@dece, the Netherlands, Belgium and Portugal.
Austria did submit a reply, but it related onlyappeals made to the independent asylum chambecé whi

the European Court of Human Rights regards as ipldimdies which fall outside the scope of the

Working Party’s survey.

4, Among the central and eastern European countitesRoman law systems, replies were received
from Albania, Bulgaria, Croatia, Estonia (althouggme of the replies relate to judicial appeals)yiaa
Moldova and Poland. Regrettably, no replies wegeeived from states being members of the
Commonwealth of Independent States (in particuter Russian Federation and Ukraine) and from
several member states of the European Union (iticpdar Hungary, Romania, Slovenia and the Czech
Republic). One other notable absence was Turkey.

5. Only one common law country replied - the Unikdédgdom. However, the replies given by this
country could not be used as the author of theyreppsunderstood the term “administrative appeads” t
mean appeals to "administrative tribunals”, whenfdat, this kind of appeal had been deliberately
excluded from the scope of the Working Party’s eyrv Nevertheless, there are instances of genuine
administrative appeals, notably in town planninge(§romont, Droit administratif des Etats europgens
Paris 2006, p. 113). Neither Ireland, nor Malta @gprus, which have similar legal systems, reptied
the questionnaire.

6. Despite these gaps, the replies may be statpdotode a representative sample of the various
legal systems that exist in Europe. However, tigeace of the Russian Federation and, for all iaten
and purposes, the United Kingdom, makes it diffical assess the likelihood of a recommendation on
administrative appeals being adopted by the Cowhd&lurope member states.
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I. Different types of appeals
1. The question asto whether there are general rules

7. The main question asked in this part of the goesaire was whether member states had general
rules or special rules which applied to administeappeals.

8. Almost the whole of the states have generalsréde administrative appeals. Only the United
Kingdom stated it had no general rules, but onlfesugoverning the withdrawal or repeal of
administrative decisions. It is probable that tieisponse would apply to Ireland as well.

9. The states which have general rules may beaetivito two categories:

i. On the one hand, there are those which havetad@general law on the procedure to be
followed by administrative authorities.  Now, thiaw usually contains provisions on
administrative appeals. This is the case for AllbaAustria, Bulgaria, Croatia, Estonia, Latvia,
Luxembourg, Norway, Poland, Spain, Sweden and &witrd. It is worth noting that some of
the rules governing administrative appeals are doimthe laws on the administrative justice
system (e.g. the rule on suspension of the timé-linthin which a judicial appeal may be lodged)
and that conversely, the general laws on admitistrgrocedure do not always contain a section
on administrative appeals (as, for example, intbtherlands).

Although ltaly replied that it had no general gylbut rather separate general rules for appeals to
superior administrative authority, applicationsset aside (appeal to the person who took the
impugned decision) and extraordinary appeals to Rhesident of the Republic, it may be
considered to belong to the group above mentiobeckuse the rules are enshrined in the law on
administrative procedure (except in the case abexdinary appeals).

ii. Lastly, there are a few countries which confitanhave general rules on appeals, but these
are in fact purely judicial and, in some casespinglete. In reality, they are rules on the
withdrawal of administrative decisions and on hielnécal authority. This is true of France and,
amongst the countries which did not reply, of Betgi In 2000, France did, however, make a few
tentative moves towards introducing a genuine sgeoeral rules.

10.  As regards special rules for administrative eapgy the replies are too patchy to allow
comprehensive analysis (only France, LuxembourgSpain gave some information).

[...]
2. Other questions

11. None of the countries answered in the affirmeato the question as to whether there were special
rules in case of &reach of the European Convention on Human Righitkis is hardly surprising as
introducing the possibility of such an appeal woatinplicate the rules on administrative appeals and
could only be justified in the countries where ndigial protection for human rights and fundamental
freedoms is constituted. What matters here isdlidhe authorities of the member state be requioe
comply with the European Convention on Human RighIhis is a fundamental issue, however, which
has to do with the role of the Convention in thendstic legal system, and is beyond the terms of
reference of the Working Party.

12. The question as to whether there are speded nu cases where a public authority fails or sefu

to respond to a request proved to be irrelevamh@st of the countries treat failure to respond ivith
given time in the same way as explicit refusal arglicit refusal is deemed to be a decision likg an
other since in administrative appeals, the adnratise appeals authority always has the power to do
more than simply revoke the impugned decision,uiticlg replacing it with a new one. Only Spain
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makes a distinction between cases where theredeasdn explicit decision and cases where an atthori
has failed or refused to respond, but this hak lithpact on the administrative appeal, owing te th
traditionally wide decision-making powers enjoyadaaministrative appeals authorities.

13.  As regardpayment by the state of the expensesirred by persons who lodge administrative
appeals, only a few countries have this systeme [ést example is Norway, where the party which
obtains the alteration of the impugned decisiontsnfavour, is entitled to payment of the expenses
incurred. Also, Norway has a system of free legalia cases which are of particularly vital importa

to the individual concerned. Most of the repliesaived merely state either that the appeals puread
free and that there is no obligation to be represeby a lawyer (Bulgaria, France, Italy, Luxemlzgur
Moldova, Spain) or that the procedure is almost {@roatia: 7 euros), which does not really ansver
guestion (particularly as it is often stated theg tosts of photocopying and translations remayalga

by the appellant: France, Luxembourg), or that alighorities have a general obligation to provide
information and assistance (Albania, Poland, Swedefin intermediate position between these two
groups of states seems to be those states wheakdiejis also available for administrative appeals
(Estonia, Switzerland), although sometimes withrigt®ons which, on the face of it, would seem ei§i
justified: the aid is granted only where it is essary to be represented or assisted by a lawgam(Sor

if the issues raised are matters of law (Unitedgdiom).

[..]

Il. Ease and effectiveness of appealing against imilual administrative decisions (general rules)

1. Study confined to general rules
14. Seel.l above
2. Legal basis

15. See 1.1 above
3. Information on administrative appeals

16. It is gratifying to see that nearly all thetstarequire administrative authorities to indicateat
judicial remedies are available for challenging administrative decision. This is one of the major
progress over the past 50 years in European adnaitivg law.

17. Can the same be stated for administrative dgedt would seem so in cases where the
possibility of lodging an administrative appealeispressly provided for in the law on administrative
procedure, as in the following countries: Albarjeven though the information is not necessarily
provided in writing), Bulgaria, Croatia, Estonig@aly, Latvia, Luxembourg, Moldova, Norway, Poland,
Spain, Sweden, Switzerland. It should further beed, however, that the terminology used in thdieep

is not always entirely devoid of ambiguity.

18. But what of states which have no such codibic& In France, for example, it is only if they

receive a request for a decision that administeasiuthorities are required to indicate all the lade
remedies, including administrative appeals, wheuirg the acknowledgement of receipt.

[..]
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4. The appeals authority

19. It appears from close scrutiny of the replieat there are only two main types of administrative
appeal: appeals to the authority which took theisien and appeals to the hierarchically superior
authority.

20.  The other types of appeals are of a more exegptnature and are usually governed by special
rules, whether in the case of appeals to a sumgwisuthority (there normally has to be a law i th
decision in question was taken by an independemligp@uthority) or appeals to a more or less
independent external administrative authority @gample, appeals to Franc€®mmission d'accés aux
documents administratifextraordinary appeals to the President of theuBlgpof Italy).

21. Often, these two categories of appeal are gedeby different rules.
4.1. Appeals to the authority which took the decisi

22.  Appeals to the administrative authority whiobk the decision go by different names, depending
on the state:recours gracieuxn France, “application to set aside” in Italy afdview procedure” in
Switzerland. Such appeals usually have two effedtey preserve the period for lodging a judicial
appeal and allow the authority which took the deaiso withdraw or amend it.

23. Preservation of the period for lodging a jualicappeal is sometimes the only effect that is
specifically enshrined in law. This is so in caigg which have rudimentary legislation, such anEe
and Luxembourg, and the relevant rule is geneffaliynd in the law on administrative courts. This
preservation of the period for lodging a judicigpaal is obviously conditional upon the administet
appeal being admissible and in particular, subjfectompliance with the time-limit that is normally
imposed for lodging an administrative appeal (ssew5.1).

24, The second effect of lodging an administraippeal of this kind is to enable the authority with
which the application is lodged to exercise its poswto withdraw (and hence amend) the impugned
decision. This possibility arises either from &afic provision in the law on administrative prdcee,

or from general case-law on the withdrawal of adstiative decisions (withdrawal can usually be
effected either at the request of an interestety pauby the authority on its own initiative, iex officig.
Two notable examples of states which have incotpdra specific rule in their law on administrative
procedure are Norway and Spain. France and Luxargtare among the states which simply apply their
case-law on the withdrawal of administrative dexisi

25. The most tangible consequence of the existefdbese powers of review is that the appeals
authority can review both the expediency and thdubness of the decision.

26. Quite remarkably, this kind of appeal does se#m to exist in states where only appeal to a
superior administrative authority seems to exisbéfla, Spain). A more logical rule is the one velty

an appeal may be lodged with the authority whiabktthe decision only in cases where there is no
superior authority (Estonia).

4.2. Appeals to a superior authority

27. This kind of appeal is usually expressly emsddiin law, as it follows from the general theofy o
hierarchical organisation only in a few states sasHrrance. Indeed, the possibility of lodgingappeal
with the superior authority, at least in cases whte impugned decision was taken by a subordinate
authority, tends to be the rule (Albania, Bulga@aoatia, Estonia, Latvia), with appeals to theharity
which took the impugned decision being reserveafses where there is no superior authority.

28. That still leaves the question of whether thpesior appeals authority has the power to review
both the expediency and the lawfulness of the datier only its lawfulness. In most countries, ful
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review of the impugned decision is the norm (BulgaCroatia, Estonia, France, Italy, Luxembourg,
Norway, Poland, Spain, Sweden). Only a few stinas the power of the superior authority to a @wi
of lawfulness only (Latvia, Moldova).

29. Note that the term “appeal to a superior adstraive authority” is sometimes used in the broad
sense, i.e. as encompassing appeals to a supgreiscegulatory authority. It is not felt, howeyéhat
the question of relations between the state anal lagthorities is something that this Working Party
needs to address.

[...]
5. Conditions for lodging an administrative appeal
5.1. Time-limit for lodging an appeal

30. In all the states which replied, administratagpeals may be lodged only within a certain time-
limit which runs from the date on which the deaisis notified: once this time-limit has expiretiet
decision becomes final and may no longer be chgdlérexcept in special circumstances. The rules are
expressly defined in most countries, the only dé#fee being the length of the time-limit: 14 days
(Bulgaria, Poland), 15 days (Croatia), 3 weeks (g, Sweden), 30 days (Estonia, Italy), 30 days
(Moldova, Switzerland), 1 month (Latvia, where ttime-limit may be extended to one year if the
decision was not given in writing and did not irate the period for lodging an appeal; Spain, wiieee
time-limit may be extended to 3 months if the adstmtive authority fails to respond.

31. The same applies to countries such as Franeeevihe rule is not explicit: the time-limit for
lodging a judicial appeal is preserved only ins@®the administrative appeal has been lodgedrwiiai
period for lodging a judicial appeal (2 months)nother example is Luxembourg, where the time-limit
for lodging a judicial appeal is 3 months.

[...]
5.2. Communication of the grounds of the deciBiaty to be impugned

32. In most states, the administrative authorityerguired to communicate the grounds on which the
decision was based before the person concerned a&skenfor them. In some states, however, the
requirement to provide such information is not glsva blanket requirement and may apply only to
decisions which significantly affect the rightsindlividuals.

33. A general obligation exists in the followingt&ts: Albania (although it is not made clear wheth
the information is communicated automatically orreguest), Croatia (no conditions attached), Eatoni
Luxembourg (in some cases, however, the groundsarenunicated only if the person requests them),
Moldova, Poland, Spain, Norway (except in casesrefbe decision is not injurious to anyone),
Switzerland (if the decision is favourable to thergon who made the request, the grounds need not be
communicated although they may be requested byarson entitled to lodge an appeal).

34. In some countries, the requirement to commumitee grounds on which the decision is based is
confined to decisions listed by law. In France, dgample, the grounds must be communicated in the
case of almost all decisions which are unfavourabléhe subject of the decision (the main exception
being decisions taken at the request of a privatevidual) and decisions which depart from the gehe
rules (where this is expressly permitted by law).
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35. Finally, in some states, there is in fact aligaion to state the grounds on which a decis®n i
based but only at the request of the person wheorissidering lodging an administrative appeal
(Bulgaria).

[...]
5.3. Persons entitled to lodge an appeal

36. The states which replied have all adopted theiple whereby even third parties whose interests
(or, by extension, rights) have been infringed nage an administrative appeal: Albania, Bulgaria,
France, Latvia, Luxembourg, Moldova, Norway, Sp&mweden and Switzerland. In some cases, the
third party must have had the right to take parth@a process of preparing the decision (Croatia and
Poland, where violation of a legal interest is iezp) but the end result is basically the samemé&o
states have adopted the German system wherebyttanlyersons (including third parties) whose rights
are affected by the decision may challenge it (fado Italy has a similar arrangement, as the motib
interest is interpreted rather narrowly there. &mthis system, the outcome is effectively the same
under the previous arrangements in the case o¥ithdils but not for legal entities, which typically
protect the rights of their members rather thair then rights.

[...]
5.4. Access to the case-file

37. Only Albania indicated that the authoritiesdtemt to communicate the case-file. The law does,
however, require the authorities to grant accesbdaacase-file (except, of course, in the caseedan
secret documents, the list of which is fairly shartd provide copies (Bulgaria, Croatia, EstonianEe,
Italy, Latvia, Luxembourg, Moldova, Norway, Polarfépain, Sweden, United Kingdom). The relevant
legislation is either the general law on administeaprocedure or the law on access to adminiggati
documents or on public information.

38. The replies are not detailed enough to allovaegurate assessment of the limits of the access
(which documents are regarded as secret?) andtiditions on which it may be granted (once or more
often). The questionnaire deliberately did nouing about this, so as to avoid encroaching ondltated
subject of transparency.

[...]
5.5. Formal requirements

39.  Allthe replies stated there were no formalremments. In all states, however, appeals must be
lodged in writing and must clearly indicate the igped decision (or omission) as well as the legdl a
factual grounds for the challenge, something thapecified in certain laws, indeed. Some states
recognise that the appeal is oral in some casesxfmple in the social field (Latvia).

[...]
5.6. Representation and assistance for the appellan

40. In none of the countries is it necessary ohipited to be represented or assisted by a praieaksi
lawyer.

41. Most states seem to allow the appellant todsésted or even represented by an association, or
indeed by any other person: usually, all thaepuired is a written power of attorney (or authaticn)

and, in general, the replies even state that thirsl tperson can also inspect the case-file (Albania
Bulgaria, Estonia, France, lItaly, Latvia, Moldov8pain). Some states do nevertheless prohibit
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representation by an association (France, becduke monopoly enjoyed by the legal profession \Wwhic
in our view, is unwarranted because the procedumguestion is not really a trial) or by any bodwgtth
does not have legal personality (Luxembourg indhase of trade unions and political parties). Other
states do not specify whether persons other thafegsional lawyers can represent or merely adsist t
appellant (Sweden, Switzerland); admittedly, thesfion was not put explicitly. Other states doewn
allow the appellant to be assisted by an assonig@ooatia). In some cases, respondents disredjdinge
question (Poland).

[...]
6. The effect of lodging an administrative appeal
6.1. Suspensive effect of the administrative appeal

42. Only a few states allow for suspensive effédbdging an administrative appeal. There are two
types of suspensive effect. With the first, thenaudstrative decision cannot be implemented as lasg
the time-limit for lodging an appeal has not exgiand, if an appeal has been lodged, as long as the
appeals authority has not ruled. This is the cadguigaria, Croatia, Latvia and Switzerland. Thare,
however, some exceptions where the opposite rubdiesp the law or regulations allow the public
authorities to start implementing the decision befio becomes final but the superior authority maty,

the request of the appellant, order that its imgletaition be suspended.

43. In contrast, some states have implented thleeacatording to which lodging an appeal does not
result in suspending the implementation of the igmad decision. Here too, there are a couple of
variations. Under the first system, the appealbaity can suspend implementation of the decisidhis

is necessary for the protection of the public eseror the rights of an individual. Such is theecan
Estonia, Italy, Moldova (?), Norway, Spain and Sered Under the second system, the courts alone have
the right to order implementation of the impugneidion to be suspended under summary proceedings
which runs alongside the administrative appealtable examples of this are France and Luxembourg.

[...]
6.2. Power of the appeals authority to adopt intedr protective measures

44, Several states stated the appeals authoritp@adich power or else did not answer the question,
thereby suggesting that such is in fact the ca@matia (?), France, Latvia, Luxembourg (?), Molaov
(?), Norway. Some of these states pointed out tti@tcourts alone could order such measures under
summary proceedings (France, Norway).

45, Others stated, on the contrary, that the apmaehority could usually adopt interim or proteeti
measures, but without specifying which ones (Albaliistonia, Sweden, Switzerland). Sometimes, this
power may be exercised only in cases where the adppruthority has ordered a suspension of
implementation of the impugned decision (Spain).

46. In states which have adopted the principle stispensive effect, the appellant can request the
appeals authority to allow the impugned decisiobhéamplemented before it becomes final (Bulgaria).
In practice, it is unlikely that an appellant wosdek early implementation of a decision that theye
challenging, except possibly if they were challeggithe conditions attached to the benefit of that
decision.

[..]
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6.3. Obligation to decide the appeal within a giviene-limit

47. Several states stated that such an obligatbmdact exist. The time-limit varies from state
state: 10 days with possibility of extension todzg/s (Estonia), two weeks if the appeals authasity
single person and 1 month if it is a collective p@Bulgaria), 1 month (Albania), 1 month, after wini
the appeals authority must give grounds for theydé@Norway, Poland), 60 days (Croatia), 1 monttwit
possibility of extension to 4 months, or even lryeaexceptional circumstances (Latvia), 2 months
(France), 90 days (Italy), 3 months (Luxembourg§)few respondents did not indicate the length ef th
time-limit (Moldova, Spain).

48. Only two states, Sweden and Switzerland, eXlglistated that no time-limit is imposed to the
appeals authority.

49. Probably because the questionnaire did noemaically ask about this, most of the replies did
not say what the penalty was for failure to compith the time-limit. Only a few states did so: aRce

and Luxembourg, where if the administrative autiydiails to decide the appeal within two (France) o
three (Luxembourg) months, the request is deemdthve been denied, and Spain, where the opposite
applies, i.e. silence is deemed to constitute ajgbro

[...]
7. Appeal procedure
7.1. Representation or assistance by a third person

50. The replies to this question match those gteethe question as to whether an appeal can or must
be lodged with the assistance of a professionaldavan individual or an association.

[...]

7.2. Access to the case-file

51. Once again, the replies to this question méttoke given to the question about access to the cas
file of the person wishing to lodge an appeal, urisld. In some countries, however, the applicable
provisions are, in the first instance, the law ablf information and, in the second instance,|dve on

the procedure to be followed by administrative atittes.

[-.]
7.3. Adversarial nature of the procedure

52. Quite a few states do not have adversarialgpiae in which the appellant has an opportunity to
respond to the counter-arguments submitted by ukigodty which took the decision at the hearing and
which do not appear in the grounds accompanyingrtipeigned decision: Albania, Bulgaria, Croatia,
Estonia, Latvia, Luxembourg.

53. A number of countries require that both partiesheard either as a general rule (ltaly, Norway,
Sweden, Poland) or if the appellant asks to papdtei in the appeal hearing (Moldova), or only # th
impugned decision is intended as a penalty (Fra®oain).

54. In the case of Switzerland, the courts haveyabaidopted a definitive stance on this point.

55. These replies are somewhat disappointing. HKeuabye of the grounds that were attached to the
impugned decision is not enough, in our view, teuga a level playing field for the authority whitdok
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the decision and the appellant. Indeed, the appmathority usually receives additional explanation
from the authority which took the decision. linsportant that the appellant be aware of theses iBhiat
least important in cases where the authoritiesigstjon are two separate bodies.

[...]
7.4. Legal knowledge of the appeals authority

56. Personally, we feel that only a higher-rankaificial with legal training is capable of dealing
thoroughly and effectively with an appeal that & based solely on arguments of expediency but also
and perhaps mainly on legal arguments, legal roéesg the main factor in curbing an administrative
authority’s freedom to make decisions. The stabere administrative appeals work best, Germany,
happens to be exactly the state that did not repllge questionnaire. A distinctive feature of @erman
system, however, is the monopoly enjoyed by thallggofession, with senior positions in public
authorities tending to be held by lawyers.

57. Unfortunately, the replies received are rattegue. Broadly speaking, no legal knowledge is
required, the one exception being Poland where apmithorities must be made up of lawyers if the
appeal to be examined is an appeal against a dedaten by a self-governing community (although th
appeal in that case is really to a supervisoryaitth and not to a hierarchically superior authgri The
Spanish and Swiss replies indicate, however, tiathigher-ranking official or department resporesibl
for hearing appeals is usually a lawyer.

[...]

8. The decision of the appeals authority

8. 1.Scope of the powers of review enjoyed byppeals authority
8.1.1. Review of expediency and lawfulness

58. This question has already been addressedaitioreto the nature of the appeals authorityt ike
administrative authority which took the decision @rsuperior authority, or even, in exceptional
circumstances, a public authority outside the aitthin question? We have come to the conclusitt t
the appeal is generally lodged with a superior @ity but that where the authority which took the
decision is itself a supreme authority, the appaathority is necessarily the one which took theisien.
While the review triggered by the appeal can bdined to matters of law when the appeals authasity
superior authority, it cannot, in our view, be daefl to matters of law only when the decision is
challenged before the authority which took it. Towy logical solution, therefore, is to accept the
principle whereby the administrative appeals altyoeviews both the expediency and the lawfulrnafss
the decision.

59. It appears from the replies that most statesvahe appeals authority to carry out a full revie
Albania, Bulgaria (with a few restrictions), CraatiEstonia, France, Italy, Latvia (except where the
authority which took the decision is independebt)xembourg, Norway, Poland, Spain (although there
the review seems to be concerned more with theulae$s than the expediency of the decision), Sweden
and Switzerland. Only one state, Moldova, whenejdentally, the appeals authority can only be a
superior authority, confines this authority’s powaf review to matters of law only (except where an
appeal is lodged with a state authority againsgt@sibn taken by a local authority).

[..]
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8.1.2. Review of compliance with the provisionshef European Convention on Human
Rights

60. Most of the replies simply state that the adsiiative authorities, including the appeals autiipr
are required to ensure compliance with the Eurog&amention on Human Rights. Some stipulate that
this review to ensure compliance with the Conventinay be conducted only at the request of the
appellant (Croatia, Italy) or, on the contrary,ttitanay be carried owx officio(Estonia, France, Latvia,
Luxembourg, Norway, Spain, Sweden, Switzerland).

61. A number of respondents go further. Bulgaf@a, example, states that any administrative
decision which has been found by the European Cuoutte in breach of the Convention must be
cancelled.

[..]

8.1.3. Consideration of arguments not advanced Hey appellant and/or of which the
appellant has not been informed

62. This question is obviously related to quesiidd) the difference being that this time, it is tiod
appeals procedure that is affected by the advatsarother nature of the appeals authority’s denibut
rather the scope of its powers of review.

63. Some states confine the appeals authority’seppwf review to the arguments advanced by the
appellant or by the impugned decision (Albania).

64. Most states, however, say that the appealsoatyths not confined to examining only the
arguments advanced by the appellant and/or of whietappellant has been informed (Bulgaria, Estonia
Switzerland). It is sometimes stipulated, howetteat these new arguments must have been made known
to the appellant (France, Italy, Luxembourg, Sp&weden). In some cases, it is even stated tleat th
appellant must not only have been informed of trguments but must also have an opportunity to
comment on them (Norway).

[...]
8. 2. Scope of the decision-making powers of tipeas authority
8.2.1. Possibility of taking a decision that is ewveore unfavourable to the appellant

65. Most states do not allow the appeals authtwitpake a decision that is even more unfavourable t
the appellant: Albania, Bulgaria, Italy, Luxembguif the original decision generated rights), ®pai
Sweden.

66. Some states, however, do allow the appealsoatytito take a decision that is even more
unfavourable to the appellant. Some allow it tosdawithout any restrictions (Moldova) whereas athe
allow it in cases where the public interest or ititerests of other individuals prevail (Norway)whnere
the original decision seriously interferes with palor private interests or flagrantly violates treav
(Poland). Other states refer solely to the rigtitshird parties, requiring that the new decisibowd not
interfere with the rights of a third party (Croata@, similarly, that it should not cause damage third
party due to their certainty that the original dem will remain in place (Estonia). Lastly, otlstates
either prohibit the appeals authority from takingdecision that is even more unfavourable to the
appellant in cases where the original decision wtsnded as a penalty (France) or allow it subject
compliance with a particular procedure: the appeaakhority must warn the appellant that it intetals
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amend the impugned decision in a way that is unfealde to him or her as it is contrary to the lawl a
must then grant to him or her the opportunity tahaiaw their appeal so as to avoid making their
situation worse (Switzerland).

[...]
8.2.2. Possibility of taking a decision which afethe rights of third parties

67. Only a few states allow the appeals authooitiake a decision which adversely affects the sight
of third parties without any restrictions (Albankrance, Sweden). Likewise, only a few refuseigitr
to allow the appeals authority to take a decistoat wwould affect the rights of third parties (Buiga
Italy).

68. Most states allow the appeals authority to @kkecision affecting the rights of third partibat

only on certain conditions. In some cases, thesditions are of a substantive nature, for exartiy

are the same as those which apply if the appe#isty wishes to amend a decision in a way thatido
make the appellant’s situation worse: such is thsecin Estonia. Other states require the appeals
authority to observe a particular procedure, nanelgive adequate publication in order to inforny an
third parties whose situation is liable to be aféeicby the decision to be rendered on the appeht@an
thus grant them an opportunity to express theintpafi view (Luxembourg, Norway, Poland, Spain).

[...]
8. 3. Formal aspects of the decision taken by pgpeals authority
8.3.1. Grounds

69.  All the states require the appeals authoritgit@ grounds for its decision: Albania, Bulgaria,
Croatia, Estonia, France (if the appeals auth@ritiecision is unfavourable and, as such, subjettieto
requirement to give grounds), Italy, Latvia (withetoption of referring to the grounds given in the
original decision), Luxembourg (if the appeal demisrefuses to grant the request), Moldova, Norway,
Poland, Spain, Sweden, Switzerland.

[...]
8.3.2. Information on judicial remedies

70. Most of the states require appeals authoritiegaform the parties to the proceedings of the
judicial remedies available to them: Bulgaria,dBs, France, Italy, Latvia, Luxembourg, Moldova,
Poland, Spain, Sweden, Switzerland.

71. Unfortunately, the questionnaire did not inquabout the penalty for failure to comply with this
requirement. Some states did state, however,ithidiat event, the time-limit for lodging an appésal
extended by two months and sometimes even six mdBthigaria) or that it does not begin to run &t al
(Luxembourg).

72. A number of respondents acknowledge that ¢hist always the case (Albania). Norway stated

that there was an obligation to provide informatadrout judicial remedies only if judicial review kee
conditional upon legal action having been taketiwit. certain time-limit.

[...]
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8.3.3. Notification

73. Most of the states require that the decisiothefadministrative appeals authority be notifiethb
to the appellant and to all the persons concerrigdlgaria, Croatia, Estonia, Latvia, Norway, Poland
Spain, Sweden, Switzerland.

74. In some cases, only the appellant is notifiedrfce, Luxembourg, Moldova).

75. It should be noted that a few states did netvan the question: Albania, Croatia, Italy. Some
states, on the other hand, also stated that themiyt which took the original decision also hadbe
notified, which is perhaps an important point. Tqeestionnaire did not ask what the penalty was for
failure to notify: logically, it should be suspéms of the time-limit for lodging a judicial appeagainst
the appeals authority’s decision.

[...]
9. Costs of the proceedings and legal aid
9. 1. Costs of the proceedings
9.1.1 Cases where the proceedings are free of eharg

76. In a large number of states the proceedingé$reeeof charge and the appellant is liable only fo
the cost of photocopying and translations: Albafiy Bulgaria, Estonia, France, ltaly (?), Latvia,
Luxembourg, Moldova, Norway (which does not speeityether photocopying costs are payable by the
appellant), Poland (the appellant is liable only tlee cost of making certified copies of adminigu@
documents), Spain (the appellant is not liablettiercost of translating documents that have beaftedy

in one of Spain’s official languages), Sweden (Whilid not specifically answer the question aboet th
costs of photocopying and translations, however).

9.1.2 and 9.1.3 Cases where the proceedings arfrfa®bf charge

77. Where there are legal costs, they tend to e &s in Croatia (approximately 7 euros). In
Switzerland, however, they are fairly high (betweEdD and 5,000 Swiss francs for non-pecuniary
disputes and between 100 and 50,000 Swiss frangetwuniary disputes), which is probably why partie

without sufficient means can, on request, be waived

[-.]

9.2. Costs of legal assistance
78.  As stated above, the person lodging the adtratiee appeal is never under any obligation to
enlist the services of a lawyer (s&6. and7.1 above). If the case is a complex one, howevenay be
useful to require a lawyer in order to have anyncleaof success.
79. Most states do not provide any financial aidh@ event that a person without sufficient means
should nevertheless require a lawyer: Albania,gBu&, France, Italy, Sweden. A few states did not
answer, among them Luxembourg, Poland and Spaiis fair to presume that they too do not provide

any financial aid that would allow an appellanetdist the services of a lawyer.

80. A few states do, however, provide financialiaiduch cases: Croatia, Latvia, Switzerland.
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81. Sometimes indeed, the state will even reimbtirsecosts incurred by the party if he or she win
their case (Norway), which is a good system althopigobably difficult to be embraced by most of the
states.

[...]
9.3. Legal aid

82. In rather many states, there is a fairly widleging requirement for administrative authorities t
provide legal information and advice: Albania, e, Latvia, Norway, Poland, Spain.

83. Other states, however, have no such requireamdhilgaria, France, Italy, Luxembourg, Sweden,
Switzerland.

84.  While there is certainly reason to presumetti@tadministrative authority which took the origlin
decision might be reluctant to provide legal infatian in case it were overruled by the appealsaith

it is also possible that this task of providing de@dvice is performed correctly; it simply reqsire
associations made up of volunteers to assist apslin their dealings with the authority whichkdbe
impugned decision.

[...]
10. Relations between administrative appeals and judicial appeals

10. 1. Is it mandatory to have an administrativgo@g before there can be an appeal to the
court?

85. In some states, it is never mandatory to havadministrative appeal before there can be an
appeal to the court. Such is the case in Albania.

86. In several states, an administrative appealaisdatory only for certain subject matters: Bubgyar
(tax, social security, social assistance), EstoRiance (tax since 1928, individual situation ofitaniy
personnel since 2000), Italy (mainly tax and custprbuxembourg (tax, old-age insurance, civil segyj
Sweden (planning permission). Norway is a speaxiak as there, the administrative authority whoctk t
the original decision can decide that any appeathto courts shall be subject to exhaustion of the
administrative remedies.

87. A few countries do insist on an administratiygeal before there can be an appeal to the court:

Croatia, Latvia (at least in cases where the datisias taken by a lower authority), Moldova, Poland
Spain, Switzerland.

[...]

10. 2. Admissibility of new arguments in judicippaals
88. Most states allow the appellant to raise neguments in court: Albania, Bulgaria, Estonia,
France (with a few nuances), Latvia, Luxembourg,|ddwa, Norway, Poland, Spain, Switzerland. In

Italy, there is conflicting case-law on this issue.

89. A few states do not allow it: Croatia.

[..]
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10. 3. Effect of lodging an appeal with the court

90. In the event that the matter should be refetwettie courts before the appeals authority hasdrul
(something that is liable to occur if judicial appés not mandatory preceded by administrative appe
can the appeals authority or even the authorityclvhook the original decision still give the appel
satisfaction, by for example cancelling the impwydecision?

91. Many states simply replied in the affirmatividbania, Croatia, Estonia, France, Luxembourg,
Moldova, Norway, Poland, Spain, Switzerland (atsteantil such time as the administrative authority
issues its own reply to the judicial appeal). O@tstates stipulated that a judicial settlement nmushat
case be reached: Bulgaria.

92. Some states, however, take the view that oncappeal has been lodged with the court, the
administrative authorities no longer have any gliason over the matter: Italy, Sweden.

[..]
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