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Fundamental questions such as
which was enhanced by the varied ¢ ion of th
judges, members of Conseils d'Etat and government
the Council of Europe as well as observers from the
surprisingly, the participants’' assessment of the posit
such forms and tools of paftla pation 28 opinmion polls,
participation etc covered full ramge of the specirum.

At the end of the deliberaticns 2 number of conclusions were fovmulated by
Professor Paolo Barile of the University of Florewce, General Rapporteur of the

colloquy, in the form of 2 gemeral report.




The results of the colloquy have been communicated through the European
Committee on Legal Co-operation (CDCJ) to the Committee of Ministers of the Council
of Europe.

The proceedings of the colloquy which are contained in the present volume include
the speeches made at the opening session, the main reports, some of the major
contributions to the debates submitted by the participants, and the general report.
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OPENING SESSION

3 October 1977




Address

by

Professor Francesco Maria de'Robertis,
Dean of the Faculty of Law, University of Bari,
Chairman of the colloguy

On behalf of the Faculty of Law of the University of Bari, I should like to
thank the Zouncil of Burope most sincerely for selecting Bari as the venue for the
7th Collogquy on European Law.

1. The relationship between representative and direct democracy, in other words,
between the centralised and participatory exercise of authority, is fundamental to
cur chosen theme. Participatory democracy - if one disregards participation through
the medium of proposals or consultation - basically involves citizen participation
in the decision-making process associated with the exercise of power by the State
and other public authorities.

Contrary to popular belief, participation of this kind is far from being merely
a utopian dresm. TIn fact, it occurs at the earliest stage of tribal society - so
much so that the vesting of supreme power in an elected or charismatic chief
represented considerable progress. Compared with this latter form, of course, the
introduction of representative democracy in Greece and Rome undeniably constituted
& further advance.

Weedless to say, this is not the whole storyv: participation is subject to major
limitations (we need only think of taxation, which is universally exempt from
referendum~control) and its effectiveness is far from complete; hence a whole series
of problems which we mean to submit for discussion by participants.

1. There are two main factors which 1imit the effectiveness of democratic participa-
tion: firstly, it is extremely difficult for those who cannot devote themselves
full-time to politics and who lack the requisite technical knowledge to inform
themselves properly, particularly where highly techmnical or specialised matters are
concerned (energy or defence problems, for example); secondly, there is that powerful
and freguently excessive individualism which leads us to prefer our own interests to
those of the community. This being so, we naturally find curselves asking whether
these are permanent, insurmountable obstacles or temporary difficulties, which we

can hope to overcome. If the second is the case, how - and when - can we hope to
overcome them?

2. If we then go on to admit that satisfactory citizen participation presupposes a
highly-developed semse of social responsibility, the nmext guestion is: to what extent
do current educational methods, with their emphasis on ipdividuality and om liberatiom
of the individual from all conditioning pressures, help to foster this sense of social
responsibility? :

3. Also relevant are discrepancies between the techniques and instruments used in
the various Council of Europe membeyx States to give the individual a direct share

in the taking of decisions and exercise of power. To what extent can instruments and
methods which vield good results in one country be applied in another?

In this connection, we might think of referenda on new tares - standard practice
in Switzerland but unknown elsewhers - or again of Switzerland’s system of semi-
direct democracy: what are the chamces of using and adapting these techniques in the
variocus Council of Europe member States?

L Might it not be suggested that the general ban on taxation referenda reflects a
widespread absence of the maturity needed for useful participation im the decision-
making process? If this is so, what can be done to put the matter right?




5. T+ is true that the system of participation and direct democracy represents a
kind of challenge to the centralised and authoritarian exercise of power by the
State, but does it not alsc imply the danger of corporate rule, since sectoral
interests naturally tend to combine in pressure groups? How can this be avoided?

II. Finally, a perusal of the four reports presented at the colloquy suggests two
guestions:

1. Surely the ways in which citizens can participate in the State’s administrative
activities should include procedures for appeal (by individuals or groups, seeking
tc persuade the authorities to reconsider official decisions)?

2. Similarly, forms of participation in the legislative sphere should surely
include: ’
a. the development of usage andg custom, ie those norms which the people

establish directly and which exist in all current legal systems;

b. interpretation of the law which, in its advanced forms - "interpretatio
ebrogans” and progressive interpretation - ends by annulling or at least
radically modifying the original terms of the law.

A& case in point would be interpretation involving non-application or even
sbrogation, as provided for in Articles 39 and 40 of the Italian Constitution, by
the unions and courtls.

However, my intention has merely beem to draw a number of basic problems to
your attention. It is up to you to find solutions or, at least, to pave the way for
colurions. At the same time, you must guard against the easy temptation of assuming
that representative democracy is being supplanted by the Ynew' realities of direct
ot participatory democracy, for the latter contains those seeds of agitation and
revolt which have often threatened the basis of democracy itself and which have, in
the past, been taken as a pretext for establishing dictatorial or authoritarian
forms of rule.




Address

by

Professor Francesco Paolo Bonifacio,
Minister of Justice of Italy

The dinitiative taken by the Council of Europe in conceiving and organising the
colloguies of European law, of which this is the 7th, cannot but be comnsidered as
having the greatest importance for the future of Europe. Thus I take this opportunity
of expressing my great satisfaction and full support for that initiative.

Plainly, it is one of a series of activities which have already been fruitful in
pursuing the harmonisation, within the limits of the possible, of the legal systems
of the countries which have European civilisation in common.

This way one of the surest ways to bring together the European peoples, to make
them more homogeneous, and to reduce some of the greatest differences between them:
the object of harmonising the rules governing their lives together was to strive for
a morve inteuse and genuine solidarity. But although the aim of the European idea is
clear, it must be realistically recognised that such harmonisation cannot but be
partial at the present time. TFor to imagine that in the present state of affaivrs it
is possible to achieve more ambiticus aims would be utopian, since appreciable
differences still exist between the European peoples, determined by important
historical, social, religious and traditiomal factors.

Such differences are apparent in the various legal systems, since these can only
reflect the society of which they are the expression. It follows that just as one
cannot hope to erase these complex differences in a short period of time, it is wain
to believe that full harmonisation of laws cam be reached in the short term.

Nevertheless the European idea is spreading, as is significantly shown by
certain developments. The increase in trade between countries, the frequent and
large~scale migrations, the increasing quantity of news, the new legal reality
constituted by the European Communities (with implications that often reach bevond
the circle of member countries), and the approaching direct elections to the European
Parliament are 211 factors helping reciprocally to influence the life of each national
community, and which therefore contribute, in ever-increasing measure, to strengthening
the trend towards the harmonisation of the very conceptiom of sccial life.

In order that these pointers to tomorrow's world may be followed with some hope
of success, it would surely be useful to reflect deeply about what is new in the
legal thinking of our era; and by legal thinking I mean not only scientific specula-
tion but everything happening, whether research or practical action, in the complex
world of the law.

In that context, the choice of theme for this colloquy could not be more apposite.

Participation in the formulation of legislative and administrative acts is only
one aspect of a wider phenomencn. There is in the contemporary world a very marked
tendency to break with old formulas which, in various ways, were apt to isclate the
world of law from the social framework and make of it a field ezclusive to the
glites of "technicians". Many barriers have fallen: the erosion of formalism, which
for many decades characterised scientific research and even the judicial application
of the law in certain countries (among them Italy), with negative effects om both,
constitutes an important example of how the world of law is opening its doors to the
ordinary life of human society.

The fact that even jurists today seek a dialogue and meetings with different
social groups, in the course of which they obtain a direct contribution from the
latter, shows that the old notice "no admittance to non-members’’ has been taken down.




411 Fhis is the result of a profound and undeniable change in values with respect
to 0591l rights and liberties and even in democratic values. It follows that we
should not be surprised if at this turning-point of history there arises with some
force the problem of participation in the formulation of legislative and administra-
rive acts as one aspect of the wider problem of participation in day-to-day govern-
ment. This is a phenomenon which we should greet enthusiastically, for it points

to a significant forwerd step towards the strengthening of democracy.

The complexity of the world in which we live, inspired by profound changes
affecting contemporary society which are clearly propelling it towards new equilibria,
require of the law that it take on a new dimension and abandon its traditional

function of conservation.

Thus in so far as the law seeks and acquires the role of promoter of a new
imension of society, there is an ever-growing and indeed a compelling requirement
o reduce the distance between ordinary citizens and the decision-making centres.
avticipation in the formulation of legislative and administrative acts is thus one
£
rum

the means - the most important but not the only means -~ of satisfying this
ndamental requirement.

e Comstitution of the Italian Republic conteins implicit and explicit

vles legalising various forme of participation, all based on and legitimised
sovereignty of the people. In some specific cases, however, popular

nty tends to be expressed in more taungible and immediate fashiom than through
irect methods of representation normally used, such as elections and political
not excluding them but complementing them and strengthening the very fabric
acy by additional comsensus.

In]

The people intervene directly in the legislative process first through the
echnique of the referendum, which, besides the specific function assigned to it in
he process of constitutiomal revision, can be used to abrogate ordinary laws, or

the laws and decisions of the regions, and to alter regiomal territory in accordance
with Articles 75, 123, 132 and 138 of the Comstitution.

The referendum, whose operation has been governed in Italy for some years by an
ordinary law, is now under critical revision, and proposals aimed a2t modifying
certain aspects of form and comntent are before parliament.

Less widely known or used are the petitiom, provided for by Article 50 of the
Constitution and governed by parliamentary rules, and the right of citizemns to
initiate legislation, also provided for by the Constitution inm Article 138 and
governed by an ordinary law. Their aim is to integrate or activate respectively the
parliamentary legislative process through direct popular action.

pied

At the present time, however, the most significant experiment in participation
in the formulation of legiglative acts is the practice of informatior hearings, which
earned Italy special mention, with the Federal Republic of Germany, in a very recent
study carried cut at Furopean level by the University of Geneva under the direction
of Professor Sidjamski.

Deriving from parliamentary practice, iunformation hearings avre governed - and
this is a vecent inmovation = by parliamentary regulations.

In accordance with these regulations, parliamentary committees which have
decided to carry out enquiries aiming to collect information or documentation on any
subject within their competence, can decide to hear anybody, whether administration
officials or individual experts in the subject under enquiry.

The highly participatory nature of these hearings resides in the fact, which is
=y, that persons from outside parliament interveme at one stage of the legislative
rocess, even if this is only a preparatcry stage, and in the fact that the opipion

f such partlclpamts is particularly significant in that it is not compulsorily but
reely given, The invitatiom issued to them by the committee concernsd is not

mandatory and provides for no sanction in case of refusal.

r:l
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The interest shown in such information hearings can be measured by their number.
puring the last legislative there were 26 hearings in the Senate and 19 in the Chamber,
while during the present parliament, which began a little over a year ago, there have
already been 11 in the Chamber and 8 in the Senate.

A particular feature of this participation technique is that its use is also
provided for at local level under the various regionmal Statutes, with the positive
result that the participation base is widened.

In the field of administrative law, Italian legislation long ago instituted
numerous procedures for popular intervention. Thus as regards compulsory purchase
in the public interest, town-planning, public water supply and environmental
protection, there exists the possibility, -governed by regulations, for any citizen
to make comments, raise objections, or submit proposals.

There has recently been a large-scale administrative decentralisation on the
basis of Law No. 278 of 1976 which institutionalised experiments already carried ocut
in various towns, local authority areas or ward councils, allowing citizens to
participate in concrete fasion in the administration of the commune.

Citizen participation in school management has alsc been implemented by
legislation, which some years ago decreed the regulations applicable to elective
school bodies, today set up in all schools, composed of teachers', students’ and
parents’ representatives.

This is the legislative background against which past and present events in our
country are to be assessed.

But it should be borne in mind that when we jurists study a given question, we
should avoid the mistake of limiting our research only to normative sources. We
should 1lift our gaze to a wider horizon, and see how the question under study appears
in practice in the life of society. The urge tc be practical and the need for
consistency between the demands of law and the demands of real 1life are universally
observed phenomena.

As rvegards Italy, although it will be seen from what has been said that
legislation has provided considerable scope for the dynamics of "participation’,
experience shows that progress made and still being made is much greater than was
expected.

Here my personal experience of government has given me tangible proof. It has
taught me in particular that the participation - even of an informal nature - of
social groups in the preparation. of importamt legislative acts is a valusble factor
in the strengthening of democracy and in the creation of highly effective legal
instruments.

I am aware that there are plenty of barsh critics, concerned with the correct
functioning of the constitutional system. To those I would like to reply with some
very simple comments. It seems to me that the "dynamics of participation” im the
elaboration of laws and of administrative acts does not interfere with the
responsibilities of the decision-wmaking centres, which remain imstitutional
responsibilities, On the other hand it is certain that "participation”, while it
strengthens the validity and vitality of the checices made by the holders of various
functions, also strengthens the correct functioming of the whole system, to which it
gives greater authority through the working of a consecious comsensus.

I am fully convinced that the reports and discussions of this colloguy will
give us the opportunity for deep reflection om this theme so closely tied to the
spirit of our times, Therefore I wish again to express my satisfaction at the
initiative taken by the Council of Furope and my thanks for having been invited to
speak, I accepted this invitation with the enthusiasm of the specialist znd the
interest of the politician. I wish you every success in your work.




Address
by

Dr. Frits W Hondius
Head of Division in the Directorate of Legal Affairs,
Council of Europe

I have the pleasant duty to transmit to you the good wishes of the Secretary %
General of the Council of Europe for a fruitful meeting. He regrets that he cannot |
be with you here today himself, as his presence is required in Strasbourg at the §
autumn session of the Parliamentary Assembly. Most unfortunately I have to inform i
you that Mr Muller, Director of Legal Affairs, cannot be with us today for reasons §
of health. I am certain that I can speak on behalf of all of you in wishing him a }
speedy recovery. |

|

To our eminent Ttalian hosts I should like to say how much the Council of Europe
appreciates that Bari is once more the venue of an important European meeting - the ?
two previous occasions being the 1973 Human Rights Symposium and the 1976 Conference |
of Ministers of Physical Planming.

Our thanks are due in particular to His Excellency Professor Bonifacio, Minister .
of Justice, and Professor Quagliariello, Rector of this university, and Professor
de'Robertis, Dean of the Faculty of Law, for their contribution to this opening
session of the colloquy.

The theme: "Public participation in the preparaticn of legislative and administra-
tive acts” can be said to be in the centre of preoccupation of the Coumcil of Eurcpe.
Our organisation is concerned with the enhancement of Man in our Society. The 19
likeminded States who are members of our organisation share their attachment to
certain basic principles such as the Rule of Law, the protection of human rights,
and a pluriform, democratic structure of society.

Now one of the problems that crops up time and again, in all fields where the |
goveruments and parliaments of Europe work together through our organisation’s two
main statutory organs, the Parliamentsry Assembly and the Comrittes of Ministers, is
the distance between the citizen who is affected by laws and administrative decisions
and those who make those laws and decisioms.

One may discern three principal factors that cause this distance between Man and
the political community in which he lives. To make our point cleay, let us look
across the sea, to Gresce, and consider the city-States (Poleis) from which our word
"politics" derives. Im those cities, 21l mewbers of the social, economic and legal
community lived within literally sight and within walking distance of their meeting
place, where they made their laws and decisions for the common weal, where evervbody
knew everyone else and where each in turn might be called upon to do different chores
for the community. The poet would be elected to be admiral of the fleet. The
statesman who came home would plough his acre or tend his vine. All men were near
the centre of power, could participate in the exercise of power, and could grasp the
issues involved. In modern western society, this is no longeyr possible. There is a
physical separation, both in terms of geographical distance between people and the
centres of power and in terms of contrast of scale. There is a separation in time,
that is to say that people find it difficult to follow a particular issue zll the
way on its jourmey through legislation and administration. And there is a distance
between people and public affairs due to the complexities of modern times which
render it impossible for all men to understand all things.

Eurcpean imntegration accentuates this problem of distance and complexity even
further. I suppose that while nc one here would deny the virtues of European
co-operation, no one would underestimate either the problem posed by thes physical
and psychological distance between Europeans and the centres of European negotiation
and decision~making. This explains, for example, the lively interest at the present




time in the plans of the EEC for the direct election of the European Parliament.

It is significant that the famous University of Tiibingen, which celebrates on

7 October its 500th anniversary, has chosen this theme for its solemn academic
convocation. It is perhaps a bit surprising that a study about participation of

the public in the legislative and administrative process has not been taken up much
earlier in the framework of the Council of Europe. It seems all the more surprising
as the principle of participation by the people in public affairs was considered
important emough to be enshrined in the First Protocol to the European Human Rights
Convention. Did our organisation feel that by proclaiming a principle it had solved
the problem?

The answer is that our organisatiom.works in a pragmatic fashion and has over
the past years dealt with aspects of the problem as they arose in the different
sectors where our organisation carries out work: education, enviromment, public
health, planning, consumer protection etc.

I can cite, as examples, our work concerning access af citizens to information
held by public authorities, or concerning the prcblem of how to recognise the
representation of particular interest groups. It is interesting also to mote the
growing tendency of groups of individuals to bring collective claims under the
European Human Rights Convention (for example the Swedish engine drivers, or the
Dutch soldiers).

The time has come to comsider the problem as a whole. By devoting this colloquy
to that subject we have stated our conviction that our member States can mutually
benefit from each other's experiences and that it should be possible te arrive at
certain general conclusions from the confrontation between the experience of the
different member States.

I do not think that I jump at a conclusion if T say that the wish of people to
be associated more closely or more efficiently with public decision-making is making
itself felt almost everywhere in FEurope. MNot seldom do initiatives taken in one
country inspire similar initiatives in others. We only have to think of the great
waves of university reforms in the late 60s or of the recent actions of ecologists
for a better protection of the enviromment. The last example also points to aznother,
typical European dimension of the participation issue: people feel concerned not
only by the public affairs of the country of which they are natioms. In particular
the present mobility of Europeans and the increasing number of measures to grant
rights and safeguards to foreigners (I recall in this connection the recent major
achievement of the Council of Europe in this field, viz the Convention on the Legal
Status of Migrant Workers), all this draws our attention to a gituation where a
rethinking of participation procedures, even if they are satisfactory from a purely
national point of view, may be necessary.,

The observer of the European scene is struck by another aspect which seems to
contradict what I just observed with regard to the universal dimensions of our
problem. The new formulas which are emerging in our member States, as a result of,
or in response to the need for participation are often very different from ome
country to. another. Sometimes it is even difficult to translate the terms that have
emerged in different countries., Let me quote scme characteristic words such as
"hearing" in English, "Biirgerinitiative" in German, or "imspraak"” in Dutch. = .

This remark brings me to the question of the working methods of this colloguy.
We have thought that it might fulfil three functions: (1) to take stock of the major
achievements and plans in our member States with regard o public participatiom in
the decision-making process; (2) to try to arrive at a comparative analysis and
(3) to draw conclusioms, if amy, at a European level.

One may ask of course if it is not sufficient for every national community to
find those solutions which suit its own needs best. VWhy should anything be dome at
the European level?
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The answer is first, a practical argument, which is not without significance
in the present times when all our governments are beset by economic problems; by
pooling our knowledge in this field - as in other fields - we may help each other
to reach satisfactory sclutions. But secondly, and certainly not less important,
we bear in mind the objective of the Council of Europe which i1s to strengthen the
common legal enmvironment in which Europeans live and work, the ordre juridique
européen.

The undertaking on which we are about to embark is an ambitious one. Three
days will certainly not be sufficient. We have asked rapporteurs from four countries,
Professors Maisl, Van der Burg, Grisel and Haagen Jensen, to help to start your
deliberations by presenting expos@s on forms and models of participation that have
emerged in their countries.

On the basis of these examples we hope to generalise the debate on various
aspects and forms of public participation. I should underiine in this connection,
that the colloquy is meant to be a forum for a free exchange of ideas and opinions.
While the member States have designated the participants each of you is here in his
individual quality, There will be no call for the adoption of any common conclusions
or resoclutions.

However, in order to provide the future readers of the proceedings of this
colloquy, which will be published by the Council of Europe, with an overall
impression of the deliberations we have asked Professor Barile to sum up for the
benefit of us all his personal impressioms of the colloquy.

If there are no general comclusions, this does not mean that. the Council of
Europe feels in mo way concerned by what will be sald here. In fact, if anyone of
you is of the opinion that this or that question might usefully be taken up by our
organisation, I hope that you will not hesitate to say so. You will find an
attentive ear in our organisation the more so since it has a committee of experts on
administrative law whose Chairman, Mr Morisot, and Vice-Chairman, Mr Wennevgren, T
am glad to greet among the participants.

In conclusion I should like to thank wvou all for having accepted to participate.
I believe there is mo better way to assure the success of a conference than to confirm
in its very title the idea of participation of all persons in the formulation of
policies and decisiomns that affect them all:

quod omnes tangit,

ab omnibus approbare debet.
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Forms and techniques of public participation in
legislative and administrative acts

Report by

Herbert MAISL
Professor of Public Law
Dean of the Faculty of Law and Economics,
Orléans (France)

The public may take part in legislative and administrative decision-making
either directly or through its representatives, and ocur countries flucruate between
these two forms of democracy, direct and representative. In this paper an attempt
will be made, mainly with reference to French examples, to make a temtative survey
of the participation techniques used by the twe systems, while showing the
techniques’ limits.

Ever since the Revolution the system in France, for example, has customarily
been a representative one. However, this participation through the appointment of
representatives is now in a state of crisis. At political level, techniques of semi-
direct democracy are being used; in addition, the ides of participation has permeated
the administration, throwing working methods of the unilateral and even quasi-military
type into upheaval. Indirect, total participation in decision-making has been
superseded by much more varied forms of participation: techniques have proliferated
and the fields covered have expanded. This change reflects but an effort to adapt
and regenerate participation in the face of the increasing acrivities of public
authorities.

1. The purpose of participation is twofold, namely to strengthen democracy and to
make public decision-making more effective. Sometimes this gives rise to a certain
ambiguity.

In Lincoln's famous words, democracy is government of the people by the people
for the people. Thus the people has its say either by electing representatives or
by directly deciding public issues. Twenty or so years ago there was much talk of
“depoliticisation"” in France (1). The term was probably imaccurate. It demotaed a
challenge te a form of participation conducted sclely through the agency of an
institution, namely parliament. In fact, however, demccracy is seeking new methods
through an extension of participaticn. In particular, publie participation im
administrative decision-making has assumed considerable proportions; the administra-
tion, as it were, "negotiates” its decisions with those concerned; it prefers '
consultation to the issuing of edicts. The contemporary State, whose traditional
channels of communication with citizens have deteriorated, is undergoing a crisis of
legitimacy; would the extension of participation be calculated to overcome this
crisis? Would democracy be revitalised by a proliferation of forms and techniques
of participation matching each of the citizen's set of interests?

The purpose of participation is not only to help to develop demccracy but alsc
to make decision-making more effective. By providing new networks of commmication,
the administration is trying both to obtain and to impart information. Unilateral
decision-msking by a bureaucratic authority is very oftem inappropriate and rigid.

By contrast, participation, even though it is time-consuming, enables the aspirations
and motivations of those affected by decision-making to be taken imto consideration.
It achieves a two-way flow of informaticm and helps to gain the public's acceptance
of the execution of a decision evem before it has been adopted. The stvle of
government is changing: a bureaucratic, secret, quagi-military form of government is
being replaced by open government (2).




Hence a certain ambiguity in the concept of participation. True, participation
is a necessary counterweight to techmocracy in our industrial societies; it enables
the purposes of each activity to be discussed and ensures that attention is not
confined tc the gquestion of means and techniques; it can bring together the State and
the public. But it is also criticised for helping above all to increase the political
efficiency of the State system; it involves the various social groups in decision-
making. By giving itself a new legitimacy, the State is better able to absorb the
force of social conflicts (3). Others are concerned at the way in which participa-
tion aggravates particularism and egoism without the State always being able to

settle such conflicts (4).

A certain philosophy of participation is thus required. This need cannot be
met without taking account of the varidus factors of participation in each society.

2, Factors of participation, 1In every socliety, at a given time, a number of
variazbles make up an image of participation.

One variable is informwation. There can be no real participation unless the
public is provided with full informatiomn. Participation demands open government,
Very often, however, administrative secrecy makes participation very difficult, if
ot altogether illusory (5). In order to be able to participate properly in
decision-making, a citizen needs to have access to administrative files. He needs
to be aware of the purport of the reasons for decisions that are being prepared.
However, superficial over-information poured out by the mass media conceals under-
information in key fields, There is a whole envircnment of participation that is
based on an improvement in relations between the government and the public (6).

Such information cannot be disseminated unless citizens are educated. A citizen
needs to have reached a certain level of literacy and culture. It is important
"to make schoolchildren aware of the existence of a public life and the presence of
& political function which determines its direction and to show them rhat the essence
of democracy is to make all citizens responsible for the conduct of the community's
affairs" (7), Only through suitable education can participation be prevented from
being used to manipulate the public, Such education enables citizens to assimilate
information and understand the choices available, Educational systems, political
parties, trade unions and associations work along these lines. In the words of
Montesquieu$ "the people is admirasble in choosing those to whom it is to entrust some
part of its authority, But can it handle a2 matter, take advantage of places,
opportunities and moments? Wo, it cammot!, Probably, only a "people of gods" could
practise this direct form of democracy dreamt of by Rousseau, Even so, better
education can foster participation,

Participation also requires that the partners should be available., If the
administration is to agree to play the game of participation, citizenms must also be
ready to abandon their individualism, the "“rust" of cur societies, and spend scme of
their time interesting themselves in the management of public affairs. This interest
can be axoused by the mass media and by intermediate authorities. It is associations
and local freedoms which can stir the public from its apathy and induce it to
participate., Evyen 50, the participants must have rhe necessary material and financial
means,

Can a size be laid down for participation units? It is prebably no accident
that participation has prospered most at local level. 1In France, the idea of
participation has come to be regarded as capable of shaking off the strait-jacket of
centralisation. Thus, alongside total participation at State level, new forms of
participation have emerged in the framework of decentralised units, local authorities
and public establishments. Power is thus shifting towards the periphery. Some will
criticise this dismembering of the State, this dilution of responsibilities; others
will welcome this assumption of power by those concerned.

Lastly, in this tentative inventory of factors of participation, attention should
be given to the nature of the society involved and the type of social consensus thatr
is emerging. A sociclogical analysis of participation according to the various
political and social systems would undoubtedly be very fruitful and show the manifold
meanings the concept may have.
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The diversification of forms of participation is probably a general phenomenon.
In France, for instance, whereas indirect public participation in decision-making
through parliamentarians has long predominated, direct participation is now being
demanded. True, General de Gaulle was fond of this form of participation, which
enables intermediaries to be bypassed; but direct participation is above 211 a
feature of an age when citizens want to have their own say in all matters which
concern them most.

Nowadays, direct and indirect participation coexist. They coexist first of all
at the technical level, as specialised participation is arising from each of the
public’s set of interests and immediate concerns. Total participation still remains,
but it is often regarded as too abstract dr toc difficult to practise. It lies with
politicians to decide how these forms and techniques of participation are to be
combined according to the society they want to create. Let us now comsider the rise
of specialised participation and the crisis of total participatiom. This twofold
trend prompts a re-examination of relations between those who govern and those who
are governed:; in other words, a rethinking of democracy.

I. THE RISE OF SPECIALISED PARTICIPATION

Less interest is taken nowadays in the abstract citizen than in the user of a
public service, the vesident, the consumer, the member of such and such a pressure
sroup, the member of such and such a minority or such and such a socio-occcupatiomal
category, the person who is concermed or qualified. Our socciety has moved on from
a democracy of citizens te a democracy of “context-related people”: a context-related
person is "someone whom we meet in the relatioms of everyday life, as characterised
by his cccupation, his way of life, his livelihood, his tastes, his needs and the
opportunities available to him" (8). He is distinguishsble by his way of being and
not, like the citizen, by any metaphysical meditation on his existence.

At the same time, to use hackneyed expressions, the State has changed from a
gendarme State into a welfare State. It is against the background of this tramnsition
from an essentiglly political demccracy to an economic and social democracy that this
specialised or "multifaceted" (9) participation is developing. It is arousing the
concerns of each category which will bring pressure to bear on an administration
obliged to "negotiate! its decisions with those affected. The techniques, places and
levels of this form of participation are highly varied. Indirect participation has
become very extensive) various interesting attempts at direct participation are alse
noteworthy,

&, THE EXTENT OF TNDIRECT PARTICIPATION

Traditionally, political democracy has been practised through representatives,
namely parliamentarians. The intermediaries became more numercus and diverse when
democracy spread to the social and economic fields.

Economic and social policy is one of the main sectors of indirect participatiosn.
In the ecomomic field, the government tries to divect the econocmy; it is increasingly
acting in concert with its "partners", thanks mainly to economic planning, and it is
associating private individuals with its objectives. At the social level, the public
authorities determine working conditions, employment policy and vocational training
policy; they provide a system of social security or occupatiomal medicine etc. The
professional organisations take part in the drawing up of this policy. Horeover,
the public authorities are emplovers which comsult their s@aff's representatives cm
the staff's personal problems as well as on the organisation of the service;
furthermore, by modern methods such as objective-setting (or participation) management,
they try to enmcourage their subordinates to share in management responsibilities (10).

The expression "environment" nowadays covers a vast area which can include town
planning, the prevention and reduction of pollutionm, the protection of nature and
the countryside, the improvement of the enviromment, the protection of consumers etc.
dction is developing mot only at mational level but perhaps above all at local level,
where the demand for participation is very stromg. Some believe that "enviromment




associations are at present emerging in a secteor which is no lomger
nd whose institutions, which used to defend it, have graduslly been
up in bureaucratic controls; wheveas down the ages the same
tuticns ~ municipalities, districis, provinces, parliasments -
natural trade-—unionism of housing, the region and the

iries in this public pavticipation ave pressura groups, professioual

mers’ and employers® organisations, employees' organisations and trade
cizlised groupings to which the "association phenomenon” may be

e probably elmost 300,000 assoclations inm France, 20,000 being

This association-forming trend, which de Tocqueville observed
countries, has now emerged on the continent. Trade unions
rests of workers; associations defend the interests of users,
g etec. These pressuve groups are the principal intermediaries
1tion. But the public authorities are usually still in contvol
vy which the representatives are selected and may express Chemselves,
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is more common: the administration appoints representatives,
limited to certain categories. The appointer’s freedom of action
is considerable when fairly imprecise or ill-organised categories
or when the nuwber of representatives to be appointed is large;
poseible to exclude certain groups and choose one's own partmers.
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activity related to the economic expansion of the franc area’ (15).
rench regicnal econcmic and zocial committees as well as the Paris
tees include the fairly general categories of “representatives of
educational, cultural and sports activities", "representatives of
fic to the region and persons who by virtue of their gualifications
~ontribute to the development of the region®” (14). As regards potential
the choice is extremely wide. Anocther example of fairly discretionary

s provided by the Enviromment Committee. It comprises fifty members:




alongside representatives of government departments, there are "twenty persons
chosen for their qualifications and responsibilities, appointed by the Prime Minister
on a proposal by the Minister for the Quality of Life; these persons are chosen from
among the interested scientific and university authorities and national associations
or advisory bodies” (17). The same applies to the Hospitals Board, which includes

"two persons well-known for their work on hospital problems or their devotion to the
hespital cause™ (18). Sometimes the concept of a qualified person will be disregarded,
and the person appointed will be someome whom it was mnot possible to appoint in
respect of some other category or whose qualifications are disputed but who may be
relied on not to adopt attitudes that will upset the appointer.

The scope for choice will, of course, be nil when the category consists of only
one person, an ex officio member of the body concerned. This is often the case, in
particular, with ministry directors.

Lastly, mention should be made of a fairly original method of appointment which
applies to the commissions responsible for preparing the ecomomic plam. It is
customary for these commissions te be "large and waried” (19). Their members are
appointed by ministerial order without any nominations by the organisations concerned.
There is no inter-group weighting; the representatives of the various categories are
appointed "intuiti personae”. However, the govermment does not really impose its
chojce. "Anmy individual possessing qualifications in a particular field may be
appointed and is in fact appointed as soon as he produces tamgible evidence of his
intention to take part in the deliberatioms™ (20). It is true that such persons
will often be appointed by their trade union or association, but the original idea
was teo drop the principle of defining representative categories and striking a
balance between them. As a result, between 2,000 and 3,000 persons are appointed to
the econcmic planning commissions each time.

2. Appointment with nomination of candidates restricts the government's scope for
choice and obliges it to take account of proposals submitted to it. Here, too, there
is a wide variety of cases., The procedure for appointing the wmembers of an advisory
body may be said to comprise three stages (21).

First of all, the categories to be represented have to be decided on. Whether
or not recourse is had to this or that association will depend on the size of the
category. Thus, in France there is a category of "the most representative trade
vnions" (22); a certain number of nominationms are reserved for these bodies, which
stand apart from other representative organisations. 1Im other fields, on the other
hand, the profusion of asscciations may enable the zppointing authority to sort out
the "good" associations from the "bad”; omly the former will be allowed to nominate
candidates. Thus, the Coumcil of Sex Informatiom, Birth Control and Family Education
comprises 45 members, of whom 30 represent "national family associations, unions,
federations or confederations, organisations concerned with family planning,
information for couples and sex information, family information, consultative or
counselling establishments and family plaoning or education centres as listed in the
Appendix to the decree" (23). It is in the sphere of enviromment protectionm, where
associations abound, that the legislature has tried to give greater rigour to
categorigation by defining the concept of approved assceciation; this is an association
which has'heen fegisteréd for more than three years, whose aim is to protect the
env1ronmemt and whlch Eé&-b@en/appraved by the prefect or the Mlnister for the
Emv1r0nment after he—hag safisfied himself as to its permanence and legltlmacy (24).

]

Sec@ﬁﬂly@'the appointing authority has to be specified. ThirdIy nd lastly,
nominations are made to the appointing authority. Several cases are also conceivable
according to whether the appointing authority may reject an initial set of nomimations
and call for a2 second cne and whether or not the number of candidates nominated

exceeds the number of posts to be filled. In the case of the Ecomomic and Social
Council as well as regiopal economic and sociazl committees, the government or the
prefect merely endorses appointments made by professiomal organisations.
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3. Although election seems to be the most democratic metheod, it is less commonly
used than those previously mentioned. Public authorities resort te it in respect of
their users or their personnel. User and persomnel participation began in the
universities as a result of the unrest of May 1973. The establishments are
administered by an elected council and directed by a president elected by the council;
these councils, according to the law, are “composed, in a spirit of participation, of
teachers, research workers, students and members of the non-teaching staff" (25).
Participation covers administrative and financial questions as well as educational
questions. Similarly, in the civil service, the joint administrative commissions,
which are consulted on staff matters, notably recruitment, assessment, promotion,
assignment and discipline, are composed of representatives of the administration

and the staff, the latter being elected by secret ballot on a proportional
representation basis (26). Up to 1967, electiouns also enabled those concerned to
participate in the functioning of the social security system.

b. The defects of these techniques

"By the time citizens' opinions reach the administration, they are considerably
muffled after passing through a succession of groups and intermediaries" (27). It is
truas that no technique is perfect. In gemeral, techniques are used concurrently so |
that a government which has accepted the system of election or the nomimation of
candidates for a particular category will often attenuate its effects by appointing
persons more or less at its own discretion. Does the government favour categories
which are ready to co-~cperate with it? In respect of socio-occcupaticnal categories,
it has been observed that the government accorded a greater degree of participation
to the most representative farm workers'’ trade union than to the biggest industrial
workers® trade union, the General Confederation of Labour (28). Should it be assumed
that "these intermediaries impose themselves on the govermment by virvtue of their
position in the social system and that the government does not hesitate to distort
the cfficial system of participation in order to give them a place proportionate to
their actual social influence" (29)7

There are undoubtedly some distortions of participation. Participation through
associations, for example, probably favours the middle classes and the tertiary
sector. Moreover, these intermediaries very oftemn display oligarchic tendencies.
“"The 1life of associations is mot exempt from the well-known ircom law of the decrease
in democracy and its transformationm into an oligarchy of decision-makers who seize
power simply because others rely upon them and there is no one to replace them" (30).
The scope of such participation is limited both by the inequality of the groups
concernad and by the lack of democracy which sometimes characterises their intermal
functioning. Are the groups mot therefore more in the mature of screens than inter-
mediaries? It may be observed that these distortions sometimes occur also when the
representatives are appointed by electiom, especially if there were few wvoters; this
is a pitfall which affects, for instance, participation in university institutions.

2. Modes of expression

In the light of the foregoing legal amalysis it is possible to draw up a scale
of participation, ranging from the mere transmission of informatiom to the public
authorities to the transfer of powers to individuals. A distinction is generally
drawn between comsultation, the most widespread form of participation, and
negotiation; whereas the former involves communication or dialogue, the latter
entails actual bargaining.

It is essential, moreover, to determine at what stage in the decision-making
process public participation occurs. "Participants” may either take part in the
preparation of the text comcerned by following the whole process of its production
or, on the comtrary, merely express anm opinion, varying in detail and weight, om an
already existing draft.

a. Consultation is a techmique in very common use at present op which there is
an abundant literature (31). It provides the authority with information and at the
same time constitutes a guarantee for those who are comsulted. The number of
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C. If taken to the limit, public participation becomes, juridically, a
sharing of decision-making powers. Apart from the above-mentioned example of con-
curring opinions, mention should be made of the many private bodies which are assigned
a public service function and are authorised to take actual administrative decisions.
This situation is characteristic of a neo-liberal State which, being unable to do
everything itself, increasingly delegates administrative responsibilities to private
organs.

Thus the State, after acknowledging the public-service status of certain
professions, has entrusted the management thereof to the interested persons them-
selves grouped together in professional associations, obligatory bodies which are
invested with administrative powers,

An important area in which the public service is managed by private bodies is
the social field with, in particular, the social security and family allowance funds.
It is however in the economic field that the phenomenon is most marked (41). Several
private bodies have been entrusted with tasks of economic management and interven-
tion. This is a common case with regard to the regulation of agricultural markets.

Corporatism may no doubt be regarded as one form of indirect participation.
Typical in this regard is the example of the development and commercial town planning
commissions set up in 1974, Composed of local councillors, representatives of
consumer associations and above all representatives of commercial and draft activities,
these commissions have genuine decision-making powers in respect of proposals to
establish supermarkets. They thus control entry to the profession (41 bis).

The variety of forms of specialised, indirect participation. prompts omne to
consider the scope for these intermediaries co-existing with those constituted by
elected representatives of the people. Will assemblies of elected representatives
be regarded as obsolete, as this trend towards a government/associations dialogue
confirms the rise of executives? Or, on the contrary, is a sharing of roles between
these various intermediaries conceivable? The question is all the more difficult
to answer as attempts are also being made at direct participation.

B. ATTEMPTS AT DIRECT PARTICIPATION

It is perhaps somewhat artificial to distinguish between specialised and total
direct participation, as total participation cannot be general and therefore covers
particular fields. Sometimes it will cover the general policy of a city or the
State; more often, specific fields of z concrete mature. It is not surprising,
therefore, that direct participation should be practised particularly at local level.
Sometimes the administration, not being satisfied with participation by representa-
tives, will decide to let the public participate directly; at other times the public
itself will impose its participation.

1 Participation at the administration's initiative

"The old procedures which the Emperor gave the administration are much more
along judicial than military lines: they continuously give the citizen a say. The
Empire style in administrative matters is characterised by a prolifesration of
preliminary enquiries, disclosure of the variocus stages of preparation and the laying
down of time-limits which encumber administrative action' (42). Alongside this
institutionalised participation there is also spontaneous participation which is
feeling its way, particularly at local level. Many modes of expression are available
to citizens, and their degree of rudimentariness varies.

2.  The principle of "rights of defence" or "audi alteram partem”, which derives
from contentious procedure, is nowadays often applied in administrative. decision~
making. It requires the person concerned to be informed of the measure it is
contemplated subjecting him to and the reaons for it; he can then present his defence
and make objections to the decision (43).




ed

This rule first appeared in the civil service: before any disciplinary
measure is taken the person concerned wmust be allowed to see his file. It was then
applied to any measure of an individual mature. It does not apply in police matters.

This right to defend omeself before a decision is promulgated constitutes a
safeguard of some consequence. It is akin to procedures ensuring a two-way flow of
information which are essential in decision-making. This is also the case with
public enquiries.

b. A public enquiry entails recording the observations of all persons affected
by a project in preparation. Such persons may express any comment on the expediency
or legality of the project. It is for the decision-making authority to draw the
necessary conclusions.

This technique is commonly used in Great Britain. It is either optional or
obligatory, as the case may be.. The fields to which it applies are local government,
public health, town and country planning and expropriation. It entails quasi-
5udicial proceedings with hearings of lawyers, witnesses and members of the public.

The same procedure is developing in France, particularly in the fields of town
planning and expropriation. In contrast to the rights of defence, it embraces a
wide section of the population. Persons concerned make their observations either
in writing (in a register) or orally (to an emquiry organiser).

Public enquiries have been criticised for often beimg held in a semi-clandestime
manner without the public being provided with all the relevant information. "Enquiry
procedures are governed by texts which disregard wmodern information techniques: the
posters displayed are so illegible and the documents to be consulted so unintelligble
that the consultation is robbed of its substance and reduced to a ritual' (44). 1t
is therefore planned to inform the public more fully about the holding of the enquiry
and about the relevant documents as well as to provide it with more information
before the actual enguiry begins; the public will thus be able "to follow the course
of studies and be better equipped to undevrstand the choices to which they have
1ed” (45), 1t is important to choose whatever means are mosi appropriate to local
circumstances for prompting public reacticns and suggestions in good time (press
conferences, consultations, debates, permanent or mobile exhibitions, audio-visual
media etc) (46). Undeniably, the purpose of a public enquiry is to meet the need
for public information and enable the public to express its views. Is it really
an effective guarantee or merely a "'semblance of a guarantee” (47)? Opinions are
divided on the subject. It is generally agreed that public enquiries will need to
be further improved to a considerable extent before they become "an ordinary-law
procedure prior to decision=taking"” (48).

c. Mention should also be made of the varicus modern techmniques for
stimulating public participation, involving the mass media and audio-visual aids or
the organisation of local democcracy at neighbourhood lewvel.

Communication between administrations and citizens may be established by the
publication of bulletins or white papers and by recourse to the press, radio and
television; but whether such communication constitutes an honest discussion prior
to decision-taking or else mere manipulation of the public will depend on the manner
in which it is carried out.

True, an opinion poll cammot be accurately described as a technique of direct
participation; it does, however, also help to inform the administration about the
views of those concerned without those being filtered by any intermediaries. Opinion
polls have become common place, and they undoubtedly call for a code of good practice.
In France the government has in recent years made use of opinion polls for, amongst
other things, the reform of the marriage contracts system and the reform of education.
4 vefusal to carry ocut a veform is often based on an opinion poll: such is the case,
again in France, with the abolition of capital punishment. But, as the United
lations has pointed out, opinion polls like referendums, "are ambiguous when it
comes to interpreting them, they are incomplete in their scope and, except in a
quite zbstract seunse, they do not encourage any continuvous interaction between the
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people and decision-makers" (49). If the study of public opinion may, at a pinch,

be included among techniques of direct participation, the participation involved is
of a very special kind as it is passive and enables everyone's opinion to be
ascertained through the consultation of only a sample. Opinion polls are undoubtedly
useful provided they are used merely on a subsidiary basis.

The special problems connected with the enviromment have given rise to a new
form of neighbourhood democracy, which is generally practised "at macadam level”
and relates to very specific matters such as the routing of a motorway or a bus
service, the building of a car park or the provision of a park. Such participation
lies half-way between specialised and total participation. It arises from concern
for the environment but in fact it embraces the whole life of the city and can
change its course (see section II, B below). Residents and sometimes their
representatives express their views at meetings of neighbourhood groups and
conservation committees dealing with particular subjects. The difficulty is to
assembly a large number of residents; according to the mayor of Grenoble, potential
participants amount to scarcely any more than 10-20% of the population (49 bis).
If, however, the administration takes no initiative, participation will be imposed
by the interested citizens themselves.

2. Participation at the initiative of the citizens concerned

Such participation is not always institutionalised, but is sometimes spontaneous.
It may result in decisions being influenced and even political and structural changes
carried out. It may be obtained through the large-scale dispatch of letters and
telegrams to decision-makers and through demonstrations, strikes and boycotts; if
taken to the limit, it may create a revolutionary situation. As observed by the
United Nations, "boycotts have been used with effective results in a number of
countries to protest against the comnstant rise in food prices, and in some cases
they have at least succeeded in delaying further rises or even in bringing prices
down" (50). This form of "participation"” will in extreme cases result in a change
of administration.

As regards the various institutionalised forms of direct participation, some
countries have given citizens the right of initiative and petitiomn. As will be seen
later, some cities, such as Bologna in Italy, have implemented this right. In
Spain there are so-called suggestions and complaints offices and in the USSR a system
of "proposals, requests and complaints™. The aim, in fact, is to incorporate the

concept of "ideas box" in relations between administrations and citizens.

Such participation may lead to a review of a decision alveady taken. Citizens
have 4t their disposal a highly elaborate system of appeals against administrative
decisions: administrative appeals, voluntary or hierarchical, aimed at persuading
an administrative authority to reverse its decision for reasong of expediency or
legality; contentious appeals to a judge in order to obtain the cancellation of an
illegal administrative decision. It should be added that France has tried to copy
the Scandinavian institution of Ombudsman by appointing a "médiateur" whose functiom
is to receive complaints from members of the public and propose improvements in the
methods of administration (51).

Direct participation, whether specialised or total, is always faced with
obstacles resulting from a lack of availability omn the part of the interested
persons and from the size of the groups concerned. It is true that there is
considerable enthusiasm for specialised participation at present; this should not
however conceal the fact that "in any event the spread of participation does not
scem capable in itself of dealing with the crisis of the contemporary State's
legitimacy, as any process of participation increases the State's responsibility.
More than ever, therefore, the State must define a policy enabling the particularism
reflected in the variety of forms of participation to be transcended. It camnot be
content with merely supervising participation" (52).
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In 1922 the great jurist Carré de Malberg described how the representative
system established in the Revolution had been distorted in order to let public
opinion take part in decision-making. Elected representatives, formerly independent
and supposed to have only the nation's interests at heart, became subject to numerous
influences. 1In the first place, those of their electorate; thus short-lived
legislatures encouraged the deputy to try not to arouse his electors' disapproval
and hence to act as their spokesman; similarly, proportional representation made
parliament "a "mirror' of the country's electoral situation or composition, otr else
a 'map' reproducing on a smaller scale, as faithfully as possible, all the parties
between which the country is divided according to their number of supporters' (54),
And the same author observed that the law was now merely the result of traditional
negotiations and arrangements between parliamentarians forming particular groups
which matched the variety of parties and special interests.

This government by public opiniom is probably more difficult to establish under
a multi-party system than under a two-party one, such as exists in Great Britain
where choices are clear. All the same, even in a country like France, which is
divided into numerous parties, elections are no longer solely an operation for
appointing representatives but also a means for the electorate to express its views
on matters and determine general policy. And although these parliamentary regimes
exclude referendums, they do provide for dissolution, which plays a similar role
since it enables the electorate to be consulted and asked whether, on a particular
question, it shares the view of the majority of the dissolved Assembly. And
Carré de Malberg concluded: "Any system of government which involves some degree of
representation of the will of electors by elected persons is on the way to becoming
a system of direct government and can no longer be regarded as a system of purely
representative government in the sense the concept had at the time of the
Revolution” (55).

It is true that various factors have distorted the conventional representative
system and helped to let the public take part in decision-making. One such factor
is the importance assumed by political parties. 1In theory, parties are merely an
expression of the electorate's will; in fact their role is much greater. They
stimulate public discussion and single out themes which are them taken over by the
public in order to bring pressure to bear on the administration and compel it to
take certain decisions. The parties devise the political language with which the
public expresses its views. At election time, a party must propose objectives or a
programme to the electorate. "A primary function of political parties is to organise
public opinion, gauge its attitudes and transmit them to members of the government
and leaders so that governed and govermnors, public opinion and authority are
reasonably close to each other” (56). Thus a political party, if it performs its
function, is an instrument of public participation. Undeniably, a high degree of
participation goes hand in hand with a good system of information; in this regard
the mass media bear a heavy responsibility, Acting as an intermediary between public
opinion and the government, this "fourth estate" pours out information in both
directions with all possible risks of manipulation.

Thus the context of the representative system has changed consziderably. 4s a
result, the system, particularly its parliamentary institution, has perhaps been
called in question, In any event, new balances need to be found. The role of
parliament needs to be redefined in the light of two factors, viz the place of
public opinion in the political system and the rise of executive authorities. This
latter factor is of great importance. 1In France, cver the last 20 years parliament
has lost some of its powers to the government and most laws have been of governmental
origin. It is not surprising, therefore, that participation is shifting to the
administrative field and that consultative administration has become its chief
technique.

At local level, representative democracy has also evolved under the effect of
two factors, namely the growth of associations (see above) and the widespread demand
for direct participationm,
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The trend with regard to the number of municipalities in France is noteworthy.
A few years ago the aim was to reduce the then total of 37,000 municipalities, WNow,
although it is still wished to make mumicipalities amalgamate, it has been realised
that a large number of municipalities is advantageous in developing participation and
even that in cities it is probably necessary to establish sub-municipal units, at
neighbourhood level.

Feelings are still mixed about the emergence of neighbourhood assemblies. It
is true that it is difficult to establish direct participation, as the proportion
of the population regularly attending such meetings is not very high. Some people
have therefore accused this direct form of demccracy of having been taken over by
groups and associations which "engage in politics” by challenging the existing
municipal council and preparing for the next elections. Does this mean that district
democracy cannot be anything but representative? Im a recent report two solutions
are envisaged (60). One is to set up neighbourhood committees on the basis of
associations, even though "the choice of types of participants and their method of
appointment will often raise difficult problems". The other is to hold elections:
the neighbourhood would have an administrative council whose members would be
partly appointed by the municipal council and partly elected by local residents.

Most European countries are, genevally speaking, still at the experimental stage,
and there is comsiderable scope for compariscns. Italy, for example, seems to have
already given considerable thought to the subject. Schemes have already been tried
out in various cities, such as Bologna: neighbourhood assemblies "have the follow-
ing functions: fostering direct contact between the public and meighbourhood bodies;
informing citizens about the activities of decentralised bodies; and promoting their
participation in discussions on the principles of neighbourhocd policy, the shaping
of general municipal policy and the working methods of municipal services for whose
management neighbourhoods have been made responsible” (61). Citizens may also
submit written petitions and express their views orally. On 8 April 1976 the
Italian Parliament passed an outline law in favour of decentralisation and citizen
participation in local government. The Bari Colloquy will no doubt provide an
opportunity to obtain the latest information on the subject.

o]
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"4 decision has both a past and a future”™ (62). In the view of many writers,
decision-making is a complex, multi-stage operation which begins before the actusl
decision is taken and ends after it has been taken. The following stages have been
identified: study, gathering of information, processing of data obtained, preparation
and choice. Even though the somewhat arbitrary nature of this division is question-
able, it is essential to determine at what stage of the process and in what forms
public participation will occur. These are the questions I have tried to ask. Is
participation direct or not? Does it merely involve the transmission of information
or does it go as far as an actual transfer of decision-making powers?

What is fairly new is the realisation that any public decision-making is an
intricate process. It now gives rise to negotiations; although this calls in
question a certain conception of the State, it does not democte any "withering away”
of the State system.

The State nowadays has a whole range of forms and techniques of participation at
its disposal. It uses them a2ll at once, and this is probably inevitable.
Specialised and total participation are bound to coexist. In making its cheices,
however, the State is subject to two requivements. In the first place, it is
important that the supply of participants matches demand: if the State fails to
propose new participation techniques, the public will spontaneously impose them in a
way that will often be detrimental to the standing of public authorities. Secondly,
the State must insure coherence among the various forms of participation, as well as
unity of political action. Only on such conditions can participation bring about
a transformation of democracy (63). i
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Specific forms of participstion i sicn-making

Popular initiative and referendum in Switzerland

Report by
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experienced in turn, the popular assembly, absolute monarchy, nati

sentation or so=called semi-divect democracy.

Whatever legend may relate, Switzerland did not escape all these transforma-
Little known and occasionally misunderstood, its institutions eveolved, in
of aun equilibrium that was often threatened. The people did not always
in these institutions, the place that is theirs today. Their primordisl
hich is no longer disputed, was asserted little by 1little. Indeed, it has
sumed such importance that the other aspects of the constitutional system
affected and become, as it were, subordinated to it. The frequent
to universal suffrage in the running of the country raises many problems.
sufficient for the comstituent body to guarantee popular risghts by adopt-
1, precise and detailed provisions. The authority responsible for theirvr
must see that the guestions asked are clear and that the public will is

the first part of my report I will therefore describe how Switzerland

shed the principle of sem1=d1rect demccr;*cyE an& analyse the various

ences. In the second part, s - notably th
iculties that are

THE PRINCIPLE AND TITS CONSEQUENCES

s democracy has a long history and this explains the form ultimately given
vular initiative and the popular referendum. These, in their tuwn, have

effects, This dual influence needs explaining.

The principle

Prior to 1948

rural cantons which formed the fix alliance, in the 13th century,
%y a Landsgemeinde, an assembly o the free citizens of the community,
ttled the important questions such as those relating to agricultural markets,
and justice. They very soom united with the neighbouring towans, whose
tion was not so very different from theirs: admittedly, a bishop or a small
but the people were consulted regularly. Then
nces between the rural aﬂd urban communities became more marked. Some
pronouvcad ag the proportiom of citizens diminished. Others fell into
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the hands of a corporate or patrician oligarchy, powerful enough to dispense with any
consultation of the plebs. 1In the 18th century Berme, Zurich, Basle and Lucerne had
discontinued the old voting system, while the Geneva aristocracy kept it only for

the approval of legislation, refusing the general council of citizens the right of
initiative. This provoked popular revolts: between 1707 and 1781 Micheli in Geneva,
Henzi in Berne, and Chenaux in Fribourg were severely punished for demanding a

return to democracy and fomenting uprisings.

The term referendum was not unknown in those days, but it had a special meaning.
As the representatives sent by the cantons and their allies to the Federal Diet were
not always provided with full instructions, they took certain decisions ad referendum,
in other words subject to ratification by their respective governments. Borrowed
from the diplomatic language, the expression subsequently took on quite a different
meaning.

On 12 April 1798 the French invader had a hastily convened Diet adopt the first
constitution of the Swiss Republic, "one and indivisible". Imposed by the occupying
power, this text was not submitted to the people for approval. It was, however, to
be amended later by the primary assemblies (Article 106). It was some years later,
in 1802, that the natiomal referendum was first experimented. The second Swiss
constitution was then approved, but, in order to cobtain a positive result, it was
necessary, as was usually the case, to add the 187,172 abstentions to the 72,453
yeses, for there were 92,423 noes! More federalist than the preceding one, it
stipulated that "new taxes shall be proposed to the cantons’ (Article 15). By the
Mediation Act of 19 February 1803 Switzerland became a confederation of States once
more, and there was mno further question of direct democracy except in the few rural
cantons which regained their Landsgemeinde; the others acquired a representative
system with a variable property qualification for voting. In 1815 a new Federal
Pact united the cantons, freed from French tutelage, without restoring popular rights.

The Restoration was succeeded by the Regeneration. The wmajority of cantons
adopted a liberal comnstitution recognising the separation of powers and the supremacy
of parliament and guaranteeing individual freedoms. To these principles, which were
not original, was added ancther, closer to the autochtonous tradition: the possibility
afforded to the people to reject laws. St. Gallen (in 1831), Basle Rural (in 1832),
the Valais (in 1839) and Lucerne (in 1841) introduced the legislative weto which
functioned as follows: in each commune a fraction of the citizens could demand that

a general assembly be convened within a few weeks of the Grand Council vote; if the
opponents succeeded in obtaining an absolute majority of the electors enrclled im

the cantomn, the proposal was rvejected. The system was clearly far from perfect and
favoured maintenance of the law. Because it was complicated and cumbersome, it was
scarcely ever used successfully. But the democrats took advantage of the break-
through tc win more extensive rights. In 1845 Vaud made it possible for 8,000
electors to launch an initiative on any subject whatsoever, submitted laws to an
optional referendum and made the yevision of the constitution subject to a popular
vote. Three years later a coalition of liberals and radicals imposed a rvevision of
the Federal Pact: semi-direct democracy in Switzerland was entering into a new era.

1.1.2 Since 1848

The constitution of 12 September 1848 made Switzerland a federative State, whose
central power was exercised by a bicameral parliament like the American Congress
(Mational Council and Council of States), a 7-member collegial government (Federal
Council) and a supreme court {Federal Tribumal). It was submitted to the conditioms
for approval. Im each one, except Fribourg, the people were comsulted, but only
half of the citizens took part in the voting. When the votes were added up, the
last Diet found that the draft comstitution had been accepted by 145,584 votes to
54,320 and by 15 1/2 cantons to & 1/2. The comstitution introduced umiversal
suffrage and, in additiom to the electiom of the Natiomal Couwacil (first degree), it
guaranteed £wo political rights: 50,000 citizens could ask that the people be
consulted on the advisability of a2 reform of the constitution, a task subsequently
assigned to the Federal Assewbly whose membership had been entirely renewed
(Article 116} ; the partial or total revision of the comstitution was alsc subject to
a vote and was deemed approved only if it obtaimned the majority both of the votes
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cast and of the federated States, it being understood that "the vote of a half-canton
was counted as half a vote" (Article 114). While the people made no use of the right
of initiative, they experimented with the referendum on 14 January 1866, when they
adopted a new constitutional article (giving the right of establishment to Swiss of
all denominations) and rejected 8 others (relating, inter alia, to the protection of
intellectual property, the unification of weights and measures, freedom of worship,
prohibition of lotteries).

Meanwhile democracy was making great progress in the cantons; the Zurich
constitution of 1869 was looked upon as a model.

On 12 May 1872 the people (by 261,072 votes to 255,609) and the cantons

(13 to 9) rejected a draft constitution, submitted by the Federal Chambers, on
account of its over-centralising tendency. The draft nevertheless gave the electors
an active legislation rvole by providing that 50,000 citizens could provike a refer-
endum on the laws and general decrees drawn up by parliament, or themselves propose
a law.

Despite this setback, the Federal Assembly drafted another constitution which
was approved by 340,199 votes to 198,013, and by 14 1/2 cantoms to 7 1/2, .on

19 April 1874, This text was less generous than the preceding one but more generous
than that of 1848, The legislative initiative was abandoned, but the referendum on
laws was opened to 30,000 electors; it had suspensive effect: if the demand for a
referendum was not submitted in due form within 90 days, the law could be promulgated;
if referendum procedure was initiated within that time-~limit, the law could not enter
into force before it had been approved by the people. It was also provided that

& cantons could request a referendum against a law, but that right was never
exercised, the 90 day time~limit beimg too short. There was no change in the central
authorities, except that the Federal Tribunal became a permanent body responsible
notably for seeing that cantonal laws and decisions were compatible with the
constitution.

It very soon became evident that the popular initiative system was defective:
since it led only to a vote on the principle of total revisiom, its promoters could
not propose a specific reform. To remedy this defect an additional clause was added,
in 1891, providing, after the manner of the Zurich constitution, that 50,000 citizens
could demand the adoption, repeal or amendment of a particular article of the consti-
tution (Article 121 (2)). Sub-paragraph 4 stipulated: "The imitiative demand may
take the form of a proposal couched in general terms, or of a bill complete in all
details". ‘

‘There was anmother omissiom, which was remedied in 1921, Prior to that date
international treaties concluded by the confederation were not subject to a refer-
endum. It was thanks to a popular initiative, grudgingly recommended by parliament,
that there was finally inserted into Article 89 of the constitution a sub-paragraph 4
making treaties which were binding on Switzerland for over 15 years subject to an
optional referendum (30,000 signatures). The time-criterion proved impracticable
and the new popular right was exercised only twice in 55 years. It was consequently
revised, Omn 13 March 1977 the people )976,839 votes in favour, 504,924 against) and
the cantons (unanimously) approved a text requiring: an optiomal referendum in the
case of treaties concluded for an indetermined period or providing for accession to
an intermational organisation or entailing a multilateral unification of law; a
compulsory referendum, with a double majority of the people and the cantoms, in the
case of accession to collective security organisations (eg United Natioms) or to
supranational communities {eg. the Common Market), The legislative referendum had
its share of vicissitudes, too, for parliament could remove federal decrees of
general application from its scope simply by declaring them urgent (Article 89 (2)
of the 1874 comstitution). The Federal Assembly has abused this power, particularly
since 1933. A popular initiative introduced just after the war and approved by a
small majority in 1949, devised a complicated but ingenious system, Since that date
decrees of general application, which permit of no delay, may be put into force
immediately, but only for a limited period. If they conform with the comstitution,
they are subject to optional referendum; when an optional referendum is requested
and the result is negative, they become null and void after a year. If they depart
from the constitution, they must be ratified within the year by the people and the
cantons, otherwise they lose their validity on the exmpiry of that period.
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To sum up, the following instruments may be availed of in federal law:
initiative and compulsory referendum where the constitution is concerned; optional
and suspensive referendum as regards the laws; optional and resolutory referendum as
regards urgent decrees, the referendum as regards intermational treaties. But the
picture is incomplete if the cantons are left out of consideration. To obtain the
federal guarantee for their constitutions, cantons must have the constitutional
initiative and referendum (Article 6 (2) (c)). They have usually extended these two
rights to cover laws and even decrees; in several states, including the largest ones
(eg Zurich), all the laws are automatically subject to popular ratification. The
people's approval is also necessary, almost everywhere, for any major expenditure.
In many cantons the people have even the right to revoke the authorities: a specified
pumber of citizens may demand that the question of the dissolution of the Grand
Council -~ or State Council -~ be submitted to the people. If the reply is in the
affirmative, there are early parliamentary - or government - elections. Moreovear,
five states have retained their ancient Landsgemeinde. The commumes, for the most
part, are administered by an elected executive, closely supervised by & general
assembly of citizens; those which elect a deliberative council make extensive use of
the initiative and referendum. Thus, the smaller the com-unity the 1
citizen participation in its administration. Rousseau foresaw this per
phenomenon {(Du Contrat social, Book III, Chapters 4 and 15).

1.2 Consequences

Semi-direct democracy in Switzerland owes a great deal to the couniry's
and also to its federative structure. It undoubtedly owes more to thase
Rousseau's ideas, which it is realising only imperfectly. It is having an
in its turn, on the political system, legislative procedure, constitutional juris-
diction and, first of all, on the guarantce of fundamental rights.

1.2.1 Individual freedoms

These can exist perfectly without the initiative and the referendum, but, since

ere
the converse is not true, they have taken advantage of the democcratic institutions

to progressively gain ground.

The authors of the 1848 and 1874 constitutions recognised the principal rights -
impiied in the liberal dogma: freedom of trade and industrv, of establishment, freedom
of conmscience, belief and worship, freedom of the press, freedom of aSQGﬂlal%Jﬂ@

They did not extend the list beyond what seemed necessary at the time.

for example, think of introducing freedom of expression and freedom of asse
proclaimed by the first amendment to the American Constitution. A&dmitted
was completed by a number of cantonal constitutioms. This resulted, however,
certain inequality, not to say anomaly. Encouraged by doctrime, th@ Federal
established as "unwritten constitutional principles" the two rights that ha
forgotten. The motivation is even more interesting than the practical res

Without freedom of expression {(the Faderal Tribumal reasoned) there could be no
truly democratic formulation of the public will prior to elections and votes, and
political rights could not be exercised in complete independence (RO 96 I 224).
Consequently "freedom of expression is not only ... a precondition for the emercise
of dndividual freedom and an indispensable factor for the development of the human
personality; it is also the foundation for all State democracy: permitting, as it
does, the free forming of opinion, notably political opinion, it is indispensable
to the full exercise of democracy. As such, it deserves a special place in the
catalogue of individual rights guaranteed by the constitution and special trestment
by the authorities” (RC 96 I 592). It is true that democracy is, by definition, a
system which functions by the commmication of ideas; the truth of this theory, which
is borne out in any purely representative system, is even more evident im a country
in which the popular initiative and referendum procedures are applied both in the

constitutional and in the legislative spheres, This is illustrated by the foll ow;ng
example. A prefect bamnned advertising of the film "Histoire d'A" which the Women's
Liberation Movement proposed showing in Fribourg on 31 May 1974, The corganiser
appealed to the Federal Tribunal and won her case: the court comsidered that Teven




if the film in question was not, properly speaking, a propaganda film designed to

win over the spectators to a specific cause, it had been used by the WIM as a means

of propagating the ideas it upheld (RO 101 Ta 255). The cantonal goverument's defence
was that "the film in question might encourage recourse to abortion, which was
punishable as a crime or misdemeanour' (p. 257). The court replied that such
arguments were not relevant, because a popular initiative was demanding the
"decriminalisation™ of abortiom and because '"'the electorate would probably be asked
one day to vote on a reform of the current legislation. Hitherto a personal moral
problem, abortion was becoming a national political issue” (p. 258).

Similar considerations prompted recognition of the freedom of assembly as an
unwritten right, a right which seems indispensable in that it enables citizens to
discuss political topics and pass resolutions, if need be outside the parties,
which, for their part, are protected by freedom of association (RO 96 I 224). It
presupposes that the State does not hinder meetings, without good cause, at least on
private ground. On the other hand, the Federal Tribunal comsiders that the right to
hold demonstrations in public places is not indispensable to the democratic order,
although certain minorities have few altermative means of calling public attention
to their ideas (RO 101 Ia 400). A demonstration om the highways exceeds the normal
use of the public domain. Therefore, it may be made subject to authorisation.
However, authorisation will be refused only for cogent, objective reasons, having
regard to all the relevant circumstances. Thus a "Committee for Indochina" may not
set up an outdoor theatre, complete with megaphones, on the main square of a small
town, since the local inhabitants are entitled to peace and quiet; but, by virtue
of the freedom of expression and of assembly, the organisers have a right to expect
the authorities to put some other suitable place at their disposal (RO 100 Ia 404).

1.2.2 The political system

Outwardly the political system has not altered much since 1848, for the
authorities have remained the same, Their membership, however, has undergone changes,
which seem largely due to the workings of semi~direct democracy.

The federative State was built up by the radical party on the ruins of the
conservative~catholic party. While the first succeeded, for a long time, in keeping
the absolute majority in the Federal Assembly and the monopoly of government seats,
the second became adept at using political rights as a weapon. Between 1848 and
1904 parliament proposed revisions of the constitution on 29 occasions; the people
and the cantons rejected 15. During the three decades which followed the 1874
constitution, 28 laws (out of 237) were countered by referemda and 19 were rejected.
To appease the opposition, a conservative was elected to the Federal Council in 18951.
But the divorce between the central State authorities and large sections of the
population persisted. The electoral system being partly to blame, it was it which
was attacked, The National Council was elected by a three-ballot system of election
by absolute majority (several members being voted for out of a list of candidates);
the constituency divisions, which could mnot overlap cantonal frontiers, favoured
the dominant group. On three occasions a popular initiative demanded the introduction
of proportional representation. After two setbacks (defeat on 4 November 1900 by
244,666 votes and 11 1/2 cantons ito 169,008 and 10 1/2 cantons; om 23 October 1910
by 265,194 votes and 10 camtoms to 240,305 votes and 12 cantons) the initiative
succeeded (on 13 October 1918 when the result was 299,550 votes and 19 1/2 cantons
in favour and 149,035 and 2 1/2 cantons against). The radical party, which obtained
105 seats at the 1917 elections lost 45 in 1919 to the new agrarian party and the
sociglists, Immediately a second conservative entered the Federal Council. During
the subsequent decade the number of legislative referenda (5) and constitutional
initiatives (9) remained moderate. In 1930 the radical party lost a government seat
to the agrarians, But the crisis brought a considerable increase in popular votes
up till 1940 (9 referenda and 20 initiatives). There followed a relative calm; between
1941 and 1950 there were only 7 referenda and 11 initiatives (a socialist was
appointed a federal councillor in 1943), The exercise of political rights became
more frequent again between 1951 and 1960 (11 referenda and 23 initiatives). The
distribution of seats after the Federal Council elections om 17 December 1939 was
almost exactly proportiomal to the respective strengths of the four main national
parties: 2 radicals, 2 comservatives, 2 socialists and one agrarian. Thereafter,
while the number of referenda decreased (8 between 1961 and 1970, 2 since 1971}, the
number of initiatives increased (16 between 1961 and 1970, 28 since 1971).
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Comparisons of figures can be tiresome, but at the same time highly enlightening.
The use that the people make of semi-direct democracy depends, of course, on economic
circumstances and the social climate, but also on the composition and behaviour of the
authorities. Thus the initiative and especially the referendum inevitably influence
the formation of State bodies; although it is impossible to demonstrate this, they
certainly contributed to the introduction of proportiomal representation into the
constitution as regards the election of the Natiomal Council and intc practice as
regards the appointment of the Federal Council. Such changes have had other effects
besides, not only, as we shall see, on legislative procedure, but also on political
life as a wheole. 1In particular, the parliamentary opposition, reduced to almost
negligible proportions since 1959 (two or three deputies out of 44 in the Council

of State; about 30 at most out of 200 in the Natiomnal Council), plays a very modest
role. Moreover, it is divided, for it occupies seats on the extreme right and
extreme left of the Assembly Chamber. These circumstances, in their turn, have
rendered popular rights, especially the initiative, more useful still. The elector
fully realises that, by choosing a list, he is mot designating his future goverument,
but that, in any event, the distribution of seats will be hardly any different and
that the Federal Council will subsequently have every chance of being re-elected
without opposition. He consequently treasures all the more his right to provoke and
take major decisions concerning the State. This explains the increase in the number
of popular initiatives, which some regret {(see 2.1.6 below).

1.2.3 Legislative procedure

The referendum gives a law legitimacy. Consequently it implies a strict
application of the principle of legality: it is all the more essential for State
activities to be founded on a legal basis, since the latter emanates from the people,
Obviously the authority may not resort to expedients in order to avoid a referendum,
for example by abusing statutory powers. But it has other, legitimate means of
achieving the same object.

No ome will dispute that legislative procedure is so devised as to prevent, as
far as possible, the risk of a referendum. This concern dictates the preliminary
stages, prescribed by the Federal Council in its directives of 6 May 1970 and allow-
ing increasingly for comsultation of the cantoms, the political parties and the
circles concerned. All of these are heard repeatedly even before the draft bill is
put before the government. - Not unfrequently the relevant department begins by
referring to them a list of the problems and asking them to propose solutions. They
are also well represented in the committee of experts appointed to draw up or study
the preliminary draft, which is then submitted to them for comment. The Administra-
tion takes their comments into account in the preparation of the bill intended for
parliament.

The role thus reserved for the lower public authorities and the associations
concerned is not beyond reproach.

Some see in this the exercise of an occult power, which is not provided for in
the constitution (except in Article 32, in the economic sphere) and which deprives
the federal authorities of their essential functions: when the bill is presented to
them, it is hardly possible for them to amend it, the die having already been cast.
Some, without rejecting the principle, criticise the procedures: the choice of
associations consulted, the sometimes unrepresentative character of the body which
speaks on their behalf. The system could certainly be improved om in many respects;
its main drawback is that it delays the adoption of laws. It seems however, in
itself, to be indissociable from semi-direct democracy, which necessarily entails
compromise between the social groups and a relative weakening of the State organs.
But there is nothing regrettable about this double comsequence. For one thing, the
democratic system could be tyrannical if the legislative process proper were not
preceded by mutual concessions. For another reducing as they do the government's
and parliament's margin of manoeuvre, the political rights certainly do not facilitate
their task, but they serve to safeguard freedom, ensure respect for minorities and
promote harmony in social life.
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1.2.4 Constitutional jurisdiction

That it is incompatible with semi-direct democracy is easily demonstrated.
Wherever laws and decrees of general import are submitted to the optional referendum,
they are always accepted - by formal decision or tacitly - by the people as a whole.
Possessed of this popular legitimacy, the legislative text inevitably eludes judicial
control: how could the courts convince the sovereign mnation that it had made a mis-
take in accepting provisions contvary to the constitution? Legally, this may be
conceivable, but, politically, it is unfeasible. A choice has to be made between
he democratic priaciple and “government by the courts'. The authors of the
Federal Comnstitution made this choice, perhaps to the detriment of the constitutional
State and in defiance of the minorities, when it ordered the Federal Tribumal to
apply, without review, federal laws and decrees of general import (Article 113 (3)).
@ﬁ 22 January 1939 a popular initiatjive proposing an extension of constitutiomal
jurisdiction was Tzjected (347,340 noes, 141,323 yeses, the cantons voting
unanimously) .

-+

It is true that the cantonal laws ars subject to judicial supervision, even
when adopted by the people, explicitly or otherwise. But here, another principle
predominates, and rightly so: the federative State being composed of a central State
and several member States, the legal order of the former prevails over the legal
order of the latter and an organ is needed to ensure respect for this supremacy, in

other words, to verify that cantonal law is in conformity with federal law.

PROCEDURES: INITIATIVE AND REFERENDUM

[
B
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Initiative

Its vegulation poses various problems. It is not sufficient to define its
subject and its form; the conditions and date of submission to the popular vote
must also be determined,

2.1.1 Subject

The popular initiative is the right granted to a specified number of citizens
te submit a proposal to the people as a whole, 1Its subject varies: a constitutional
article, the text of a law, a specific proposal, not to wention the removal of the
authorities, although this plays cnly a subsidiary role in practice.

The initiative aimed at a revision of the constitution is not disputed. It is
ndispensable to maintaining an open political regime. It ensures a peaceful
voqztion of the institutions, as a safeguard against inflexibility on the part of
the constituent hody., Where partial revisions of the constitution are concerned,
it undoubtedly has certain drawbacks. It coupels the slectorate to take decisions
on questions which do not always deserve its attention, and it introduces imto the
basic law rules which could be embodied in a less fundamental text. It led to the
dmjtmiﬂ for example, of detailed provisions prohibiting absinth (Article 32 tex),
wing houses (Article 35), the slaughtering of animals in the Israelite fashion
former Artlcle 25 bis). Initiative demands tabled recently concern such commonplace
cts as: 12 Sundays a year without wotor-vehicles or aeroplanes; provision of
roads énd footpaths for pedestrians; noisy roads; forty-hour working week; number
turalisations; advertising of products engendering addiction; age for entitle-
to old-age insurance benefits.
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Une means of remedying this would be to zuthorise the legislative initiative,
which exisis in the cantomns. But the people {(by 409,445 votes to 170,842) and the
States {(unanimously) vejected this idea on 22 October 1961; they were apparently
fraid of having to take too many decisions and on badly drafted texts. It is true
t the promoters of an initiative complete in all details are required to produce
'ompiex and difficult piece of drafting, which not everybody is qualified to do.

(VI A
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o

Should the initiative be extended to include decisions on specific matters,
concrete proposals, in short, the manifold measures normally prepared by the govern-
ment, but submitted to parliament for approval owing to their importance or to the
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cost entailed? Certain cantons have dome so. But the results are disappointing, and
the dangers obvious. The alternative is this: either the purpose of the initiative
is to repeal a particular measure, in which case there is a risk of its being too
late =~ once a decision has been taken, it is generally executed forthwith; it would
be absurd to challenge it, for example, if the work and the expenditure involved had
already been effected (RO 101 Ia 366) - or the initiative is aimed at implementing

a project, in which case there is a risk of its being badly conceived: what group of
citizens, however ingenious, can draw up building plans?

2.1.2 Form

Whatever its content, the popular initiative may take one of two forms: it may
be a simple proposal couched in general terms, or it may be a bill complete in all
details. Both are allowed under federal law and in almost all the cantons. Each
poses different problems and has different merits.

The proposal couched in general terms is addressed primarily to the authovrities,
urging them to take action, If they acquiesce, they prepare the text suggested by
the initiative and submit it to a popular vote, compulsory or opticmal as the case
may be. If, on the other hand, they reject the very principle enunciated by the
initiative, they first submit the principle to the popular vote; in the event of its
rejection, the procedure is terminated: it continues only if the proposal is approved
by a majority and parliament is thus compelled to enact the desired text. The system
has one advantage and three drawbacks. Instead of the promoters of the initiatiwve
having to draft the law or constitutional article, it is the specialists, namely the
government department concerned and the deputies, who are assigned this task; the
result will generally be better. On the other hand, however, it provides less
effective protection for the popular right, for the chambers enjoy a certain margin
of discretion when it comes to applying the proposal expressed in more or less vague
terms by the initiative; thus there is a risk of the signatories’ intention being
distorted., Moreover, the procedure is complicated: each time parliament disagrees
with the objective aimed at, a first vote has to be held on the principle; even when
the resultant text is adopted, it has still to be submitted to a popular vote;
consequently several votes take place on the same subject., Thirdly, the first vote,
concerning the principle, may lead to am ambiguous result, whose interpretation gives
rise to difficulties; for example, if the noes prevail does this mean that the people
do not want amy regulatioms in the matter concerned or that they would prefer a
different solutiecn from that proposed in the initiative?

Where the initiative is drafted in full by its authors the procedure followad
is simpler and raises less serious questions. For that reason it is used more
frequently. When it relates to a sphere in which a popular vote is compulsory it
must always be submitted to the people, with or without a favourable recommendation
from parliament, Where it is subject to an optiomal vote, it is possible to
facilitate matters by distinguishing two situations: either parliament disapproves
of the initiative, in which case it is automatically submitted o the people, or it
approves of it and the text may be put into force without being submitted to the
popular vote, unless of course it is subject to a demand for a referendum. Where an
initiative is drafted in full, one vote, if mot two, can thus be dispensed with.
Admittedly, it introduces into the legal order provisions which are more or less
well worded. But it entails a vote on a specific text and gives a clear result. It
guarantees that the intention of the promoters is strictly respected.

2.1.3 The principle of unity of subject-matter

This applies to all votes, including those pertaining directly to a measure
adopted by the authorities (referendum). Ia practice, however, it applies particularly
to popular initiatives, It is in regard to these that the principle is stated in the
Federal Constitution (Article 121 (3)). In the cantons it is not always stated
explicitly, but the Federal Tribumal cousiders that it is a rule which being inherent
in the free exercise of political rights, is implicit (RC 90 73; 99 Ia 643).




The need for it is evident. Since 1891 a distinction has been drawn in the
Federal Constitution between a total and a partial revision and different procedures
are prescribed for each. Consequently, some criterion is needed in order to
distinguish the one from the other. The quantitative factor immediately suggests
irself: it 1Is possible, through the procedure for a total revision, to modify the
constitution as a whole by means of a single vote. By contrast, partial revisions
concern only specific matters and entail amendments to isolated provisions by means
of successive votes, Moreover, generally speaking, the unity requirement is
indispensable, for the popular will must be expressed both clearly and freely. If
the people were asked to give a single reply to several independent questions the
result would be ambiguous {(for example, it may be that rejection of the whole does
not mean that the majority refuses all the proposals) and the right to vote would
be intolerably impeded (the citizens would not be making a real choice between the
various alternatives),

The principle must, of course, be interpreted flexibly. As judge of the validity
of constitutional initiatives, the Federal Assembly has required that "an instrinsic
reletionship’ must exist "between the different points in an initiative"” (Article 3 (2)
of the 1962 Act on Popular Initiatives), 1In fact, it does not take this condition
literally, for in 1899 and 1939 it accepted the two initiatives demanding an increase
in the number of federal councillors (9 instead of 7) and their direct electicn by
wniversal suffrage, as well as an initiative postulating the right to work and a
series of measures for its implementation (1894). Since 1891 it has cancelled only

1¢ initiative, namely the one demanding a massive reduction in the military budget

an increase in social expenditure om child~welfare, low-rent housing and areas

evastated abroad! For its part, the iederal Tribunal, the guardian of political
rights in the cantomal context, can hardly be said to be any stricter. It does not
prohibit the combination of several texts, provided they share a common aim, .
associating them closely by a genuine objective link (RC 90 I 74) . Nor does it
forbid the submission of a genmeral plam whose various elements are "interdependent”
(RO 99 Iz 186). 1Its attitude is still less severe in the case of legislative
initiatives than in that of draft constitutional or financial orders (RO 99 Ia 645),

In short, whatever the importance of the said principle for the respect of the
popular will, it is a general rule which must be applied judiciously, having regard

to all the circumstances involwved.

2.1.4 The counter-proposal

The popular initiative proposes an idea, The authorities may have differemnt
views on the same subject, Is it not reasonable rhat the people should vote on the
former and the latter simultaneously? The fact that parliament is entitled to put
forward a counter-proposal to the initiative is a major factor in Swiss public law.
But it raises delicate problems.

The Federal Comstitution rightly draws a distinction between two cases. When
an initiative is "couched in general terms" it defines only an cbjective and requests
the chambers to enact a clause designed to achieve it. If they approve of the
proposal, they make a partial revision in +vhe sense indicated, subject to the
compulsory popular vote, If they do not approve, they submit the matter to the
people with a recommendation to vote in the negative (Article 121 (5)). But there
is no place in this hypothesis for a counter—-proposal, which is, by definition, a
different, it is true - but not too different - means of achieving the same aim as
the authors of the initiative, An initiative in the form of a proposal determines
only the ultimate aim, not the means of achieving it. Consequently, a counter-
proposal would be pointless, Only, as we have seen, if the initiative is accepted,
the Federal Assembly is required to draw up the desired text.

If on the other hand, the initiative is “complete in all details" and is not
approved by the Federal Assembly, the latter may adopt a counter-proposal and submit
it to the popular vote along with the initiative (Article 121 (6)).




Most of the cantons prescribe similar rules. Those which omitted to provide
for a counter-proposal need have no compunction because the Federal Tribumal has
ruled that the authorities ave entitled to subwit a counter-proposal even where the
constitution and the law are silent on the subject (RO 100 Ia 57; 91 I 195), for it
regards this power as an important factor in the working of democracy, in that it
affords a wider choice to those electors who did not sign the initiative (RO 100 Ia 57).

The counter-proposal must naturally satisfy certain basic conditions. It must
be closely related to the aim and subject of the initiative. Article 27 (3) of the
Act of 23 March 1962 o1 relations between the councils stipulates that the counter-
proposal must concern the same constitutional issue. In the cantons, the Federal
Tribunal requires that the same criteriom be observed: the counter-proposal may, of
course, recommend the substance or of form to the original proposal. What it must
not do is put a different gquestion to the people from that embodied in the proposal;
all it can do is to propose a differvent reply. But though the aim must be the same,
and the subject related to that aim, the means may be different, in that they may go
less far or further than those proposed in the initiative (RO 100 Ia 59).

There remsins one cardinal problem: how will the questions be put to the people
and what replies will the people be entitled to give? 1In federal law and in almost
all the cantons the rule is a simple but debatable one: the citizens may reject
the initiative and the counter-proposal or choose one of the two, but they may not
accept both (Articles 8 and 9 of the federal law on popular initiatives). In other
words, they may choose between three ways of voting: no-no; yes-no; no-yes. As the
reply yes-yes is ruled out the odds ave in favour of the noes (4) and against the
veses (2), and consequently against change. In contrast to the referendum, the
initiative is designed to enable the people to play a creative role in the rumning
of the State. It partially fails in its purposes if, on account of the counter-
proposal and the exclusion of the double "yes" the initiatives have, in fact, little
chance of being accepted. This defect could easily be remedied if onme of the follow-
ing three systems were adopted.

The simplest of these would appear, at first sight, to be authorisation of the
double '"yes”. It was juntroduced in Geneva and in the comstitution of the future
canton of Jura, Article 76 (5) of which provides that, if the people accept both the
initiative and the counter-proposal, it is the proposal which obtained the largest
number of votes that is adopted. But this is not without its drawbacks. The
majority of the electors have a preference either for the text of the initiative or
for that of the counter-proposal. Hevertheless, some vote for both for fear of their
being rejected. Thus manceuvring is encouraged and too much importance is given to
opinion polls and other predictioms. Moreoever, it has to be recognised that a
double "yes" does not have exactly the same significance as a doublz Uno''. Whereas
the second is a rational vote (in the sense that the citizen rejects both proposals),
the first is ambiguous, if not contradictory, because, as the voter knows very well,
no two dissimilar laws on the same subject can be accepted and put intc force
simultaneously. If both are adopted, the one which obtained the relative majority
obviously prevails, and those citizens whose reply was a double "yes" were thus
deprived of the right to help determine the choice.

The second sclution is more complicated; the first step, as in parlismentary
procedure, is to ask the voters, in an initial ballet, tc choose between the counter-
proposal and the initiative; the text which obtained the majority of the votes is
then submitted to the people for approval. This system has the advantage of being
logical and of affording everyvone the possibility of freely exercising a clear choice.
But as it implies two successive votes, it protracts the procedure and makes it more
costly.

The third system is an attempt to combine the merits of the other two, while
eliminating the difficulties they entail., It has just been approved by the Grand
Council of Vaud, It comsists of omly ome vote, but on two questions, a principal
one and a subsidiary ome: the citizens are asked first of all to reply by "yes® ox
"no" to the question whether they wish a change in the law on the matter concerned,
that is to say in the sense proposed by the initiative or the counter-proposal;




then they are asked, assuming that the majority vote is in the affirmative, to choose
between the two texts. There is a double vote-count and the result is clear and
anambiguous. First all the yeses and noes are totalled. 1If there is a majority of
noes, the status quo is maintained. If not, the votes obtained by the initiative and
the counter-proposal are compared and the text which polled the majority is deemed

to have been accepted. Thus, the initiative has every chance of succeeding, and the
voters make a free and full choice on one day.

2.1.5 Time-limit

If the popular right is to be fully guaranteed, the constitution must prescribe
a strict time-limit for submitting the popular initiative to the vote of the people.
In federal law and in many of the cantons this fundamental requirement is only
imperfectly satisfied. ’

The Federal Act of 23 March 1962 makes the following distinction: if the
initiative takes the form of a proposal the Assembly must take a decision within two
years of its having been tabled (Article 26 (1)); if the initiative takes the form
of a bill complete in all details, the chambers have three years in which to approve
or reject it (Article 27 (1)). These time-limits may be extended by a maximum of ome
year in special circumstances and on a report by the Federal Council (Article 29).
The government must order a popular vote if the two councils do not take a concordant
decision within the legally prescribed time-limit. This really amounts to barring,
as the Federal Tribunal recognised in an obiter dictum (RO 100 Ia 55). But experience
shows that these rules do not always result in the rapid submission of initiatives to
the people, for the Federal Council retains a certain margin of manceuvre when fixing
the date of the popular votes.

The provisions adopted by the cantons in this regard vary widely. Some have
been modelled on the federal law, while in others the time-limit has been curtailed
{(in Geneva, it is one year); but the Federal Tribunal regards this simply as a work-
ing rule, which the Grand Council is not bound to observe strictly if it intends
drawing up a counter-proposal (RO 100 Iz 56). Some prescribe no rule at all in the
matter,

The problem is more complicated, however, thamn appears at first sight. But
three observations are called for; no time-limit is effective unless it is binding
and concerns the vote itself; if it applies only to the parliamentary decision, it
has little significance in practice. It is advisable to prescribe a shorter time-
limit for any initiative submitted in general terms (and requiring merely a decision
of principle) than for a properly drafted text (parliament being entitled to submit
a counter-proposal which necessitates more study and preparation). A flexible system
is preferable to a rigid ome: the Assembly must therefore retain the right to extend
the initial time-limit, at the same time fixing a maximum, of course.

2.1.6 Number of signatures

The question is an incidental but topical ome, for the Federal Council proposed,
on 9 June 1975, that the number of signatures required for a comstitutional initiative
be increased from 50,000 to 100,000. This proposal will be submitted to the people
in the autumn of 1977, The arguments put forward from the varicus quarters are
interesting.

The government draws attention to the proliferation of initiatives: whereas there
was an average of 6,5 per decade between 1891 and 1930, and 17.5 per decade between
1931 and 1970, 28 were tabled between 1971 and 1976, It sees several causes for this
increase. The figure required represented 7.6% of the electorate in 1891, a proportion
which had fallen to 1,3% by April 1975. The obtaining of signatures has been
facilitated by the introduction of the female suffrage in 1971, and by the improvement
in tramsport and communications. The enormous number of initiatives is becoming a
burden on the people, who are required to turn out to vote frequently, on the
political parties, which have to organise information campaigns and issue slogans, and
on the authorities, who have to spend an excessive proportion of their time exawining
the texts proposed; to the detriment of the other matters requiring the State's attention.
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Besides, it is accentuating centralisation, for it is relatively more difficult to
carry through an initiative in the cantoms. It prevents parliament from following a
long~term legislative programme and compels it to resort more and more frequently

to urgent decrees {15 between 1971 and the spring of 1975). It is provoking an
increasing number of abstentions.

The opponents of the proposal point to the paradox which consists in deploring
the citizens' lack of interest in State affairs and at the same time secking to
restrict a popular right on the ground that it is being exercised too oftem. The
high proportion of absertions is due more to the complexity of the texts than to the
frequency of the votes. Besides, it is in the cantons and the communes that the
votes are particularly numerous. Raising the minimum number of signatures will not
eliminate abuses: the leading associations will always be sufficiently powerful io
obtain the requisite number.

It would be rash to draw conclusions. The weight of the arguments put forward
necessarily depends on circumstances. It is true that the nation is required to
vote several times a year and on matters that are not always worthy of its attention.
It is to be regretted that certain circles are so dynamic and obstinate that they
launch one initiative after another on the same subject (five "against undue foreign
immigration” rejected between 1969 and 1977). But the initiative is a fundamental
popular right which compels the authorities to listen to the voice of the sovereign
people on important points: taxation, abortion, cost-of-living, conscienticus objection,
pollution, the protection of tenants, the separation of church and State, to mention
only a few recent examples. Should such a useful institution be limited?

2.2 The referendum

The referendum raises fewer questions than the initiative, but its aim and scope
need defining.

2.2.1 Legislative measures

Apart from revisions of the constitution, which are always subject to compulsory
referendum, both in the cantons and in the confederation, it is gemerally acts of
parliament that are submitted to the people for approval. Although formerly fairly
common in the cantons, referenda against government decisions have become increasingly
rare. However that may be, exceptions are always more interesting than general rules.

The Federal Constitution does not submit all decisions of the chambers to the
legislative referendum. So-called "simple" decrees are exempted. Moreover, it
authorises the assembly to give the referendum only resolutory and not suspensive
effect by enacting, for a limited period, decrees "of general import" and declaring
them urgent (Articles 89 and 89 bis; see 1.1.2 above). Thus these two groups of
decrees are not subject to the same rules as the laws proper. In order to make the
tripartite distinction, which has such immense practical significance, specific
criteria must be applied strictly. The Federal Act of 23 March 1962 on relatioms
between the Councils chose two of those. The first is substantive and derives from
the concept of “rules of law", which comprise "all general and abstract rules impoesing
cbligations or conferring rights on legal or natural persons, as well as those govern-
ing the organisation, powers and functions of the authorities or laying down procedure”
(Article 5 (2)). The second criterion is of a formal character: the legislative
measures are either of limited or umlimited duration. The following definitioms
follow from this., The law, in the narrow semse, contains rules of law, put into force
for an indeterminate period; it is subject to the suspensive referendum. & decree of
general import also embodies rules of law, but is limited in duration; subject, in
principle, to the suspensive referendum, it may be submitted to the resclutory
referendum if it is labelled urgent. The “simple"” decree does not embody any rule of
law; it is never subject to any demand for a referendum.

%
|
|
|
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2.2.2 International treaties

Recently extended, the referendum on intexnational treaties gave rise to keen
controversy. Its opponents maintained that the people were not in a position to
express views on foreign policy and that the government could not inform them fully
on the subject; the votes would be preceded by campaigns frequently infused with
hatred, and consequently detrimental to diplomatic relations and countrary to the
traditions of neutrality; the freedom of movement of the authorities would be
imperilled in a delicate sphere and the confidence of Switzerland's partners would
be shaken if the treaties were challengeable before the people. The supporters of
the referendum replied that it had existed for half a century wihout any of the
risks referred to having materialised: it would be undesirable to withdraw from the
popular vote essential elements of the powers exercised by the central State, elements
all the more important because intermational law was steadily developing and was
today affecting matters which formerly concerned the internal legal order. As is
usual in Switzerland, the dispute ended with a compromise, widely ratified by the
people and the cantouns.

2.2.3 Expenditure

An institution which plays 2 major role in the cantomns is unknown in federal
law: this is the so-called "financial' referendum, which the comstituent body
rejected. A popular initiative, tabled on 23 September 1953, proposed the adoption
of an Article 89 ter, meking subject to optional referendum non-recurring expenditure
exceeding five million framcs and recurring expenditure exceeding five million francs
and recurring expenditure exceeding one million, and to compulsory referendum, non-
recurring expenditure exceeding a hundred million and recurring expenditure axceeding
twenty million. The initiative was withdrawn after the Féderal Assembly adopted a
counter-proposal, albeit a2 more restrictive omne, which was rejected by the people
(331,117 votes for 277,660) and the cantons (13 to 9). The explanation for this
rejection was that, while some had fears on account of military expenditure, others
had fears on account of agricultural and social grants and subsidies.

The financial referendum creates many difficulties in the cantons, which fix
variable thresholds depending on the size of their budgets. The determining of the
minimum figure is always somewhat arbitrary: in the eyes of the citizens, the impor-
tance of a project is not necessarily to be measured in terms of the cost entailed.
Besides, the system lends itself tc diverse manoesuvres; the authorities are sometimes
tempted to split the expenditure into successive fractions im oxrder to avoid a populax
vote, although the Federal Tribunal is always ready to call them to order
(RO 100.Ia 375). So as to prevent the same question being submitted more than omnce
to the popular vote, it is understood that only new expenditure is subject to the
financial referendum; this implies a subtle distinction, which is difficult to make
in practice, between so-called compulsery expenditure, which the canton is required
to make in ﬁursuance of a provision of federal law or of cantonal law, and new
expenditure incurred for a purpose cutside the administration's previous sphere of
activity, or concerning which there is a possibility of cholce as regards the scale
and utilisation of the funds in questiom (RO 100 Ia 370).

2,2.4 Negative decisiocns

Normally these are not subject to the popular vote. In federal law this goes
without saying, since only measures passed by the Federal Assembly are subject to
popular ratification. But, in the cantons in which no express provision exists, this
problem arises. It has aroused little attention hitherto, but a recent decision made
it a topical issue. A communal parliament having rejected a proposal to build amn
underground passage for pedestrians, the requisite number of citizens submitted a
demand for a referendum against this decision. The Federal Tribunal confirmed the
cantonal authorities' refusal to submit the question to the popular vote RO 99 Ia 524).
The court considered that a popular vote on the negative decisions of an elected
body would be irreconcilable with the essence of the referendum, in that it would
attribute to it a positive significamce, whereas it was, by definitiom, of a
negative character. Besides, its subject would be vague and uncertaing would it be
directly concerned with the parliamentary decision or with the initial propesal, which
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would not necessarily emanate from the government, but sometimes from a motion?
Moreover, it would lead to an ambiguous result: how was the will of the majority to
be interpreted if it disavowed parliament? The Federal Tribunal rightly concluded
that the initiative procedure could be used to have the people adopt a draft text
which the parliament did not want.

2.2.5 The number of signatures

It is possible, and even desirable, for this number toc be different from the
minimum number required in the case of initiatives. Under federal law the legislative
referendum may be requested by 30,000 citizens. The Federal Council has proposed that
the figure be raised to 60,000 on the ground that the total active population has
increased almost six—fold since 1874. This is not, however, a decisive argument.
While the number of initiatives has been growing the number of referenda has been
declining (see 1.2.2 above). There is therefore no justification for restricting
a right which is not being abused by the people, a right which is a2 fundamental
element of semi~direct democracy.

2.2.6 Statistics

Between 1848 and 12 June 1977, the Swiss people voted on 282 issues. It is
necessary, for a proper appraisal of the results, to bear certain distinctions imn
mind.

The total number of texis submitted to the compulscory referendum on constitutional
issues was 201, including 123 emanating from the Federal Assembly (86 of which were
accepted and 37 rejected) and 67 proposed by popular initiatives (7 of which were
adopted ahd 60 rejected). 11 were urgent decrees contrary to the constitution,
submitted to the resolutory referendum: 2ll were approved.

Seventy-seven laws and decrees were submitted to the optiomal referendum: 30 were
accepted and 47 rejected.

Of the four international treaties submitted to the popular vote only one was
rejected.

Conclusion

Semi~direct democracy exists in many countries, but what makes the Swiss
experiment unique is its constancy for more than a century. From the commune and the
canton where it originated, it progressed gradually until it ultimately reached
national level. The two pillars on which it rests are:; the initiative, whereby a
specified number of citizens may provoke a popular vote on a proposal formulated by
them, and the referendum, whereby a specified number of persons may request that the
electorate vote on a measure passed by parliament.

It raises the electorate to the rank of a State body, whose responsibilicy it is
not only tc elect representatives, but also to take decisions. In this regard, the
negative role of the referendum is counter-balanced by the creative activity exzercised
through the initiative. It would be a mistake to believe that the exzercise of popular
rights has a purely conservative -~ or revolutiomary -~ influence on political 1life.

Its effect is rather to curb government action whemever thers is a temdency for it to
go beyond the aspirations of the people, or, on the contrary, to oblige the
authorities to deal with difficult, controversial problems, submitting them, wheze
necessary, to a popular vote which provides solutioms. Good or bad, these solutions
will seem all the more tolerable for having been chosen by the seovereign nmation.

Admittedly, semi-direct democracy is not compatible with 2ll forms of comstitu-
tional regime. It demands a great measure of respect for ideological freedoms. It
is cleosely linked with the institution of the collegial executive. It entails
proportional representation in the various State authorities. It implies long and
complex legislative procedures, in which the interested circles are associated.

In practice, it denies the judicial authoritles jurisdiction to verify the compati-
bility of laws with the comstitution.
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It also creates practical difficulties. The subject and form of the initiative
are not above controversy; although very useful, the counter-proposal engenders dangers,
which can, however, be precluded by means of precise rules, It is important to ensure
that the principle of unity of subject-matter is observed and to prescribe a strict
time-limit for submitting an initiative to the popular vote.

The referendum, for its part, raises different questions depending on the nature
of the proposal: constitution, law, internmational treaty, expenditure, negative

In any event, popular rights must be guaranteed and regulated in order hoth to
revent the elected authorities from impeding their proper exercise and to enable the
will of the people to be expressed in full ‘freedom, and with utmost clarity and

implic
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Carol Patemann (Participation and democratic theory, p. 1) has pointed out that
this countercurrent was an international phenomenon in the sixties. It could be
observed in the United States as well as in several European countries. All the same,
in each of the countries involved, the participation movement showed or reflected some
stronger or weaker national peculiarities. In the Netherlands, the striving for
participation has to be related to the Provo-movement, a movement with strongly
anti-hierarchical, semi-anarchist ideas, bent on provocation of the authorities.

The Provo-movement was a movement of protest against authority in general and Dutch
notabilities in particular. The Provo-movement was a non-violent movement but not
quite as peace-loving as the Flower People contemporary with it. Another mnational
characteristic was the formation of a new political party, the Democrats 1966, which
made participation cne of the major issues-of its political manifesto. The formation
of this participation party was possible only thanks to the system of proportiomnal
representation. The striving after participation has to a certain extent changed or
added to the vocabulary of the Dutch language. The two best~known examples are the
changes in meaning, from positive to unfavourable, of the word "regent” and the
introduction of the word "inspraak” (which means something like the American term
"intervention”. The word "regent” mostly used to have a historical connotation,
veferring to the notabilities that ruled the Dutch Republic in the 17th and 18th
centuries. Now it came to be used, in a derocgatory semse, to refer to present-day
notabilities, with the implication that oligarchies still exist. The word "inspraak"
denotes the act of making known (or the possibility of making known) one's views to
the authorities concerning matters about which they will have to take a decision.
Those who express their views want to have a genuine and real say in the matter
concernaed. They intend to co-decide and co-determine about the situation they live
in. So they would not like to draw a sharp line between "inspraak' and
co-determination, but even in government publications the line is mot always clearly
drawn. In addition to "inspraak” and "regent”, mention should be made of the phrase
"mongid burgerschap" (emancipated citizenship) and the use of the words "horizontal®
and "horizontalisation' (in the sense of anti-~hierarchical and de-hierarchisation).
Interesting to note is also the use of the word "veld" (field) in the semnse of all
those involved in the same activities or the people living in a certain area who are

especially thought to be in need of and entitled to "inspraak".

Political theory and constitutional law are mainly concerned with the highest
level of the State structure, that is with the formation of the govermment, with the
relation between government and parliszment and with the judicial review of
legislative acts. The reflections on participation bear on much humbler matters,
such as the convening of a community forum in the context of the preparation of plans
in the sphere of physical planning, the "inspraak" of undergraduates as regards
teaching methods, the "inspraak” of the inhabitants of an old people’s home about the
regulations and decisions concerning food, recreation, visitors ete.

In the recently published report of a government commission, democratisatiom is
characterised as anti-alienation. The nation of democratisation as anti-alienation
implies that people must have an opportunity of participating in and identifying with
the institutiomns that govern their lives. One may apply this idea of anti-alienation
to participation in the decision-making process but alsc to voluntary work. The
citizen who is dissatisfied with the limited influemce he can ezercise at election
time, may find in voluntary work an important opportunity to participate in the
community life. In many cases, voluntary work and participation should go hand in
hand in the process of decision-making. Quite rightly, the Skeffington report
(p. 18) points to the desirability of "involvement by activities”.

Representation and participation are two closely related comcepts. Participation
often takes the form of representaticn of sectional or group interests. 4 lot of
attention has been paid in the literature on representation to the gquestion whether
the elected members of parliament are the representatives of the natiom as a whole or
of the groups of electors who voted for them, and to the question (which is a related
issue, really) of the free or imperative mandate. If ome adopts the first point
of view, ie that the elected are the representatives of the mation as a whole, then
there exists a fundamental gulf between representation and participation. In the
second view, the gap is much less marked.




Haturally, this report does mot have the intention of re-cpening the case of

Sieyés versus Rousseau and to ewmbark upon lengthy and detailed theoretical discussions
of representation. Nevertheless, the relationship with representation will have to be
taken account of time and again. Participation is sometimes directed towards

individual members of parliament or towards parliamentary committees. Tn other forms

of participation the question arises how far participation undermines the representative
systen.

Forms of participation

It is fupdamental that information material to the process of decision-making
should be made public; this is an essential condition of fruitful participation.
trictly speaking, publication itself however, is not yet a form of participation.
It is very closely related to participation, however, in particular when for the wvery
purpose of participation an eobligation is created o publish certain documents such
as annual reports, policy reports, envirommental impact statements etc.

The most common form of participation is that in which the act of making a
decision does not take place until the consumers, employees, interested parties etc
have been given an opportunity to form and make known their opinions {(community
forums, public meetings, adviscory committees).

The literature of this subject (cf. Stephen Hatch, Towards Participation in
Local Services, Introduction) sometimes also mentions as a form of participation the
addition of conmsumers, employees, {(parents of) pupils to decision-making bodies.

This form is perhaps workable in schools, community service institutions and the like,
but it cannot be used with reference to decisions of the central of local govermment.
The Skeffington report (p. 5) states quite properly: "Finally we would emphasise

that public involvement at the formative stage in the making c¢f a plan in no way
diminishes the responsibility of the elected representatives to make the fimal

decision about the content of a plan".

In a recent White Paper, the Committee of Burgomaster and Aldermen of Breda
maintains that “inspraak” should be regarded as a means of exercising influence om
the process cof decision-making; not as a means of actually co-deciding in the literal
sense of the word. This White Paper further states that co-deciding presupposes the
sharing of administrative powers, which in our democratic system is as yet stdill
reserved to popularly elected representative bodies. The paper draws a2 striect lime
of demsrcation between participation and "inspraak”. “Insprazk® is 2z means of
exercising influence on the admivistration without sharing the power of decision.

On the other hand, participation doss comprise the aspect of co-deciding. In my
opinion it would seem advisable to stick to these definitions in future.

The creation of new hodies {(such as neighbourhood councils, slected councils
of universities or faculties with members drawn from the staff and the students) and
the devolution of statutory power to these new bodies are sometimes mentioned as vet
another form of participation. HNow this may be said to constitute participation iun
that a greater group of people is involved inm the handling of public affairs, but it
is not participation by the general public, only by those who are officially electad
or appointed.

"Inspraak' in appointments

In the Netherlands, the burgomaster is unquestionably the most important municipal
official. He is Chairman of the municipal council and of the Committee of Burgomaster
and Aldermen, In the larger municipalities {(those of over 25,00¢ ishabitants) he is
the head of the police. According to the written rules, the municipal secretary is
an independent official. But in most municipalities the burgomaster exercises a large
measure of control over the municipal secretary (and the wmunicipal officers).
Therefore, the Dutch municipal secretary can certainly not be bracketed with the
British clerk of the council. The burgomaster is appointed by the Crowm, that is,
the letter of appointment is signed by the Head of State; the nomination is made by
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the Home Secretary, who, as the Mimister responsible,_ al
ap901ntment. The Cablnet Council confers-on~the nomin tlon for the appointment of

burgomasters of the more Jmportant municipal#iies, Tbe nomination for the appointment

of a burgomaster is not made until:sithe provincial go

rnor has drawn up &

recomménidation. Beforq he.draws upihds’ recommendatlon‘ he,.enables the municipal

;

.+ council to express itself, concernlng ‘the demands to be made of the new butgomaster.

The council 1s‘not supposed to put forward-names. The,counc11 should staté which
requitemeént the person to be appointed fust tome up to, for instance somebody whe is
capable of attracting new industries, or, on the contrary, rather a kind 6f social
worker, who knows how to set about solv1ng confllcts between different secdtions of
the popnlatlon.f of course, it is-possible to draw’ up a. proflle in such & Wway that
only one persom can come up to the requirements. Munmicipal counc1ls are often
inclined to draw up profiles which ask for the impossible... Here "inspraak" i
exercised by the elected municipal council and not"by the population in generalﬂ

S C A

In: practlce“the s1gn1f1cance of this form of "1nspraak" .is greatly restricted
by theivodrvention that the political. ‘composition of the total number of burgomasters
in the Nethéerlands should to a greater or lesser extent be in correspondence with
the political compos1t10n of parliament. Putting thlS conventlon Anto practice
natuerally entalls pdlltlcal patronage. Quite freouently former Cabinet Ministers
oF slttlng members of parliament are app01nted burgomastersg: :

s g

In,someflocal government corporatlops the employees are granted Yindpraak"” in
the app01ntment of the1r colleagues or their ‘supetiors, .In this way.the new clerk
to the prov1nc1al States of North Brabant was appointed after a very complicated
procedure in which*a commission having the ¢onfidence of the employees was involwved.
This commission interviewed the applicants and made a recommendatlon to the
executive committee of the provincial: States.. . .The respons1b1l1ty of preparing thls

_appoimtment wis mot, of course, entrusted exclusively to this commission. A

,the~"sect1oﬁ cotitentie

. premises - which may ‘cause

.specially constltuted commission of the provincial States likewise had the task of

interviewing the'appllcants and making.recommendations to the executive committee.

Condltlons of empA_yment of , government personnel
- ; S

i In the Netherlands, no collectlve labour agreements are concluded as regards *
the ‘conditidns 6f”
or of loeal author1t1es. These .conditions &ré‘ determined by orders.oh council or by
regulatdions of-local authorities after due conmsultation has takem place between the
official side and the staff side din councils that strongly resemble the Whitley
counc1lsa So the associations of govermment p&rsommel heye a strong=form of

1nspraakp 1n the determlnatlon of their condlt1ons of employment

"Inspraak" in”® env1ronmental,matters

gy E3F T B . <

ThemFublic Nuisance Acf which is &4t present operative holds that when a rEQuest
has beemimade’-for a permit for premises coming within this Act, anyone:has an ~-
opportunity: ‘o make representations about it. ‘Wotice is given of the fequest for a
permit.dn #he” mahner. customary.in thevmunicipality and in addition these most )
immediately: &nvolved (the ne1ghbour1ng owners)®are also notified of thé: rediest,
The competent adm1n1straglve authority (in genéral, the Committee of Burgomaster and

Aldetrmen)zdsgt gslops under the obligation to state why it does npot take into'‘account any

representat1ons mades If ;the pgrmit i withheldl, on the other hand, reasons for ™
the decisfon™ to be g1ven., .But those who have made representations’ mayvappeal
to..the :Crown agafnst t

f of thegGounc1l of State. This corresponds with #hé
"justice: retente" 1n:Franée before 1872.) The kdir Pollution Act, which appiies to
e considerable gir pollution, has a slmllar system “Ehe
possibilityie® maklng re resentatlons about the grantidg of the permit applied for
is not available to- "&v erybody but to interested parties, In this connection,
however, the well-known Section 85 of the Air Pollution Act is of great importance:
it implies that an envirommental pressure group is regarded as an 1nterested party
within the meaning of the Act.
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At the end of last year, a draft Bill for general provisions about the
environment was introduced into the States General. This draft Bill relates to the
granting of permits under a number of Acts on the enviromment, in particular the
Public Nuisance Act, the Air Pollution Act and the Nuclear Energy Act. The Bill is
intended to provide a general legal framework for the granting of permits, which

will uvltimately replace the several provisions about the granting of permits in
the separate Acts. The most important elements of the Bill are now summarised
briefly here. The request for a permit will be made public as soon as possible, for
instance in the daily newspapers. If the request relates to premises or works,

the occupants of buildings in the immediate neighbourhood will be notified of tha
request. The request is deposited for public inspection, as are the enclosed
documents, reports and recommendations submitted. Documents and reccmmendations that
are submitted later may be deposited as yet. The documents may be inspected for the
period of a month during working hours (but also for three consecutive hours per
week outside working hours).

For the length of the period of deposit everybedy can make representations in
writing about the permit applied for. It is also possible to put forward
objections at a public hearing where the application for the permit will come wup
for discussion. As soon as possible after the expiration of the term of deposit
the authorities concerned make a draft for a decision about the application. This
draft is forwarded to everyome who has raised objections to the application. The
draft decision is also deposited for public inspection for a period of two weeks.
During this period those who made representations at an earlier stage can raise
objections to the draft decision. The final decision is made as soon as possible.
In the final decision, mention is made of the consideration given to cbjections
raised at the first and second stage (the application stage and the draft decision
stage respectively).

The final decision is sent to all those who have made representations; they alsgo
have the possibility of appeal (to the Crown), if they disagree with the final

decision made.

"Inspraak" in physical planning

In the Netherlands, anyone who wishes to build a house or any other kind of
building needs permission from the Committee of Burgomaster and Aldermen. The
request for a building licence is turned dowm if the projected house or building

s

idin
conflicts with a development plan. A development plan imdicates for which purpo
the land involved in the plan is designated. As a rule, a number of regulatioa
concerning the use of the land covered by the plam and the use of the buildings on
it are attached to the development plan. The plan looks like a map om which colours,
letters or figures mark out which parts of the "planned” area may be used for
which purposes (for instance, land zomned for housing estates, trade and industiry,
agricultural use, recreation, traffic, preservation of natural scenery etec). 4s for
the regulations attached to the development plan, these might include, for imstance,
a ban on storing car wreckages or other refuse, a ban on pursuing a trade in a
dwelling and so forth. The procedure for the passage of a development plan is
exceptionally complicated. The procedure begins with the preparation of a draft
proposal by (or rather under the direction of) the burgomaster and sldermen. They
are obliged to make a survey of a2 number of factors, which are important for and
relevant to physical planning (in particular, the population statistics, emplovment
figures etc). In the explanatory memorandum attached to the draft plan the results
of this survey and research with which the burgomaster and aldermen have been
charged, are laid down. The draft plan is placed on deposit for public inspection
at the municipal hall for the period of a2 month. An announcement of this deposit
is made im the local daily newspapers or those circulating in the avea. Additiomnally,
this deposit for public inspectiom is alsc announced "im the usval way"”, ie by postiag
at the town hall itself. During the term of deposit everyone can make representatlons
about the draft plan. Within three months of the period of deposit the smumnicipal
council comes to a decision about the definitive versiom of the plan. If
representations have been made, the council cught to state clearly why these have pot

2E8
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been followed. The plan now needs the approval of the provincial executive committee.
Everyone who has put forward objections at the previous stage can now apply to the
provincial executive committee and vequest it te withhold assenmt. The provincial
council is legally bound to state expressly, if it decides to give dits assent, why
it rejecis the representations made. Subsequently, they who made representations
to the provimcial executive committee can now bring an appeal to the Crown

{the "section contentieux" of the Council of State) against the assent of the
provincial executive committee. An almost completely judicial procedure governs
the appeal before the "section contentieux'. Appellants have the right to imspect
documents and may call up witnesses and experts. The whole procedure is sometimes
referred to as a "three-stage rocket" procedure in administrative law.

Although the provisions pertaining to the realisation of a local development
may include just about everything Dutch administrative law has to offer, nobody
satlstled with it, The local authorities feel that the whole procedure takes too
From the deposition up to the decision made by the Crown, the whole procedure
ake as long as three years (or more). The citizens who make representations
tHat they cannot really participate in the process of decision-making. Nor is
y likely that planning officers and experts, who have been involved in the
aLwon of a plan for many years, can adopt a sufficiently detached point of
; regards their plan so as to be fair and objective judges of representations
about the general objective of their plan. It goes without saying that the
tive of the draft proposal is the criterion for judging objections of a2 more
1 nature is scarcely possible after the deposition. In 1970, the Advisocry
»unbli on Physical Planning gave advice on the consultation of thb population as
?eg&rds the shaping of physical planning. In this advice, a rough sketch is
suggested of criteria underlying a priugramming phase and a proposal phase, both of
which should precede the actual legal procedure. 1In the prograwming phase, facts
and data should be assembled relevant to the process of decision-making. Next the
potential policies are examined and possible alternatives are taken into
consideration. The municipal council makes its final choice from the altermatives.
The intention is for the population to join in thinking about and discussing the
cholces available. Naturally, this presupposes the publication of a statement of
hoices. 1In the proposal phase, the programme is elaborated at greater length in
ketch form of alternative plans. These are submitted for discussion te the
pulation. Finally, the municipal council makes a choice, having considered and
f 'haf the population has put forward. Not until then does the official legal
2 begin, The rough sketch of criteria concerning "inspraak™ is not meant
to be a generally applicable model. It is not impossible that some parts of the
sketch plan are telescoped. The Advisory Council's sketch was very general and will
have to be tested in actual practice. As yet ne legal regulations have been made
as regards "inspraak" in physical planning. Nor has any Bill to that effect yet
been placed before parliament.
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In a civcular of 1971, the Minister of Public Housing and Physical Planning
ted that he concurred in full with the opinion of the Adviscry Council that
praak” is a social technique which necessitates the framing of "rules of the
*. To that end, further experiments with "inspraak” should be carried ocut.
spraak” i1s now a matter for the municipal councils. To a very considerable
ree what "inspraak” will amount to in practice depends on their ingenuity and
The manner in which "inspraak” is in practice realised differs from one
municipality to amother. In several municipalities, burgomaster and aldermen have
produced a White Paper on participation.

Several of these White Papers are sxtensive and elaborate reflections based on
sociological research and legal study. Roughly speaking, there are three forms
of "inspraak". One form is that of "inspraak” by means of public hearings at which
everybody may speak and put forward his objections to a proposed plan. Although it
could serve some purpose for an alderman te be exposed to the grievances and wishes
of the common people, it is generally felt that the sum total of the grievances and
wishes expressed in this way does not constitute a gemeral, ie sufficiently
representative, view of the plan under discussion. Consequently, a second opinion
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holds that in order to channel "inspraak™ an advisory council sheuld be set u
advisory council should, in its very composition, be representative of all s«
of the population. Im this way, the voice of the local population zas
be heard, not only that of an accidental gudience at a public mesting.
hold the view that these public meetings ought not tc be dispensed wi
then the duty to organise these meetings could be entrusted to this

v third opinicn holds that little purpose would be served in letting
merely volce their grievances and wishes. Instead, they should be set to the task
of weighing the pros and comns of the various grievances and wishes. They ocught to
find out for themselves what is possible and what is not, which wishes are
conflicting or mutually exclusive, which wishes could be combined or co
Discussion groups should be set up in which people make their cwn pla@gz
way, several plans are drawn up and submitted, after which a co-ordinating comm
writes a general report on the basis of these plans. This report should not be
plan but it should marshal and summarise the ideas produced by this do-i
planning. Of course, this report cannot have z binding effect with resp
local {(municipal) council, but it can make its influence felt. This me
thought out and elaborated by the Werkgroep 2000 (Working CGroup 2000),
ufg%nlsdTlOﬁ which has contracted with several municipalities to organ
uide participation in the working out of a local development plan.

Rt
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eneral planning decisions by the central government

Although no legal regulations have been laid down in this matter,
procedure has been operative for some years as regards general planns
the central government ("planoclegische kermbeslissingen®™). By these are
isions about and standpoints concerning the main outlines of nations
planning.

The procedure eoncerning these general planning decisions by €
rument may be sketched in broad outline as follows: the Council
s whether the procsadure for these general planning deg151ﬁﬁs
Hext, interdepartmental consuliations take place into
cal authorities. On the basis of documents drawn up i
ong, the Council of Ministers comes to a preliminary deed
published. This is done by means of advertisements in

are made public. The Advisory Council om Phyglgal Plam
bodies lnmvolved alsc give their thoughts on the-matter. Zf

a public hearing is held. The recommendations which are
are available to the public. The Second Chamber is not
n the govermment has come to after the “inspraak™. This dec

deci si@

i effect untdl a period of six months has slapsed after thig
sg the Sscoad Chamber has decided earlier not te zct upon this star
part of the government.

The Second Chamber has, a2t least in theory, the possibility of
upon the govermment to go back on its decision or teo amend it. It
1 what the legal status of these general planning decisions is.
. Hor are they administrative decisioms. The general planning de
var, lay down directiomns in which future individual decisions will
s g@? instance licences or permits. One of the issuss as regards wh
procedure of these general planning decisions is being applied is the
of the Waddensea (an area of mud-flats between the north-eastern coast
Netherlands and the string of islands north of the mainland). The gove
published a White Paper or the main lines of development of the Waddensea
This White Paper comprises the policy propesals concerning the Waddensea.
preservation of the Waddemsea is the aim the govermment tries to achieve,
government admit that activities prejudicial to this objective cannot be
without due consideration. The White Paper gives an indication of how
prejudicial gcetivities can be continved (or extended). As far as military 2

el
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are concerned, the White Paper states that a policy will be pursued of trying to £ind
alternative training grounds. Till then the activities will have to be stabilised
and contained. Recently (16 May 1977), the main outlines of the "inspraak” as regards
the Waddensea were published. All in all, 406 reactions were received. Trade and
industry provided some 70 reactiomns, whereas about a quarter of the reactions came
from pressure groups. Plenty of criticism was levelled at the vagueness of the
governmental White Paper on the subject of allowing activities harmful or prejudicial
to the environment. It is apparent that 'inspraak” is taken part in by sharply
opposed individuals or groups. Some reactions (intervenors) go so far as to advocate
restoration (rather than preservation) of the sea as a nature reserve. Ancther
regction insists upon the necessity of accepting the sacrifice - to some extent ~ of
the natural enviromment in favour of the industrial development of the Emsharbour

and Delfzijl.

The govermment White Paper had already stated that the Rhine is ome of the
greatest polluters of the Waddensea., Many reactions (intervenors) fully concur with
this, but they point out that the govermment does not announce measures to
counteract or decrease this polluticn. This poses a crucial problem: the general
planning decision by the central government has reference to a definite, more or
less clearly defined subject, but in envirommental matters many things are
interrelated. Anyone speaking about the preservation of the Waddensea as a nature
reserve cannot ignore the pollution cause~ by the Rhine. Anyone who wishes to put
a check on the development and use of industrial and harbour areas ought also to
give some thought to employment in other parts of the country. The govermment will
now have to make a policy decision soomn.

Some tentative conclusions

1. This conference is concerned with public participation, but use of the possibility
to participate is made not only by members of the public but also and especially

by organisations. Sometimes, the possibility of participation is open only to
organisations or public bodies (Whitley councils, municipal councils with regard to
the appointment of burgomasters). The Air Pollution Act offers more opportunity to
participate to organisations than to members of the gemeral public.

2. Participation serves to supplement representative democracy but cannot be a
substitute for it. Participation procedures are the entry lames intc the highway

of representation. This seems a nice legal point of view but Samuel H Beer

(Modern British Politics, p. 319) spezks of a2 "persistent corporatism' with reference
to the notion that interest groups have a right to share in policy-making.
Participation by organisaticns may also imply that the authorities consult with and
come to gentlemen's agreements with powerful social partners with the result that no
one knows any longer what has become of the national soveveignty. Generally speaking,
organisations are more (and in a better way) capable of participating than members

of the public (they possess greater access to information and have a greater capacity
for expressing themselves in writing).

3. Participation makes it possible for individuals and for groups to bring their
problems; wants and needs to the notice of the authorities. To this extent,
participation is related to petitions, demonstrations and acts of civil disobedience
which also aim at drawing the attention of the authorities. One could also make a
connection between participation and sociological research conducted on the
instructions of the authorities. These inquiries aim at adding to the imsight of
the authorities into the needs of society, but the initiative is taken by the
authorities. In the point of view of some authorities, participation, too, is a
comrunication technique at the disposal of the authorities. Seen in this way,
participation is just an improved form of social research, the respomsibility for
which rests with the administration. Participation can be understood as a means of
domesticating protest movements., Protests can be absorbed by "inspraak'. Therefore,
participation is a highly controversial subject for this point of view as held by
some authorities is sharply epposed to the view that participation is closely
related to petitions and demomnstrations.
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4. In several cases, participation is a form of interest vepresentation.
Participation can be a competitor of the representation of representative government.
This competition can be healthy, but the sometimes defended opinion that participation
is a matter between the Committee of Burgomaster and Aldermen and the local population
seems dangerous for the position of the municipal council. In countries like the
Netherlands or Belgium where there is one powerful executive committee, this danger
seems to be greater than in the committee system of British local government.

5. Rules councerning participation in the preparatory stages of the process of
making decisions cannot be maintained in any other way but by means of review of the
decisjion made. This review will have to be carried out by authorities other than
those who made the original decision (eg by higher administrative authorities, by
judicial authorities, by the councils of local government corporations). 1In the
Netherlands this review will, generally speaking, have to be done by the Crown

{(as for the central planning decisions by the central government the Second Chamber
of the States Genmeral). So far, the Crown has not yet developed any clear procedure
for this review. Of considerable importance secems to be the example of the "adequate
consideration requirement” taken from American administrative law (Richard Stweart,
The Reformation of American Administrative Law, Harvard Law Review, 1975, 88,

pp. 1781). 1In Europe these criteria will have to be evolved from the primciples

of natural justice ("principes géndraux de droit administratif™).

6. The authorities who carry out this review do not arrive at a decision
independently. They are asked by intervenors to give a decision. The realisation
of participation depends therefore to a high degree on the law of standing. Dutch
law offers ample opportunities to "ideological plaintiffs" to influence decisions

on the basis of provisions which entitle everybody to intervene and to appeal to the
Crown. People who want to have "insprazk", tend to form groups and associatioms.
So, in practice the problem of standing relates especially to these groups and
asscciations.,
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Participation in the management
of social and educationsl institutions

Report by

Claus HAAGEN JENSEN
Associate Professor of Public Law
University of Aarhus
{Denmark)

The subject of this report is first and foremost some legal problems concerning
public participation in the management of certain public institutions, shortly
indicated as "democracy of public institutions'. Main stress is laid on an analysis
of some legal aspects of participation in this field. According to this purpose I
have not made any attempt to give a detsiled description of different avrangements
on public participation in the management of public institutions. I shall confine

£

myself to the presentation of a few present arrangements in Denmark as the basis of
the analysis. Before taking up the issue of public institutions (see below
V=VIII) I have found it useful to place the problems of participation in this

m

1)

8 ¢ area into perspective by dealing more generally with questions of public
participation in legislative and administrati

tive procedures (see below I-IV).

I. THE SUBJECT IN GENERAL

It seems appropriate to take some fundamer f@ tures of the government systems
f the Western European countries as a starting point. The government system of all

those nations is one of representative demccracya %here the legislative power -
normally with few exceptions = is in the hands of parliaments elected by the people
for a pericd of typically three to five years. In 211 the Western European countries
some kind of local govermment can be found. Municipal councils elected by the local
population administer Acts of parliament, and within certain limits they also have
the power to establish several kinds of services on their own initiative. Local
government is often found at several levels (eg district and county level), and in
federal States the system is more complicated. Another important characteristic of
the Wes

[

tern European democracies is the guavantee of several basic civil rights and
liberties or "human vrights”, in most countries based on provisions in their
constitutions. Among these rights and libertiss are the freedom of speech and in

ferently crganised and extended

connection with this right the public enjoys & di
tive and administrative authorities.

access to inf@rmatlon about the work of legisia

A government on these lines ensures in itself essential possibilities for
participation. A debate on this kind of participation is, however, not what is
aimed at. Nor will the increased degrese of participation by the transfer of duties
from central agencies to municipal councils be taken into account. The subject of
thiz paper is only public participation in legislative and administrative procedures
beyond what is implied in the indicated features of government. Some kinds of
participation ocutside the traditional system of government are deeply rooted, above
all the rules relating to referendum in some of the States involved, but many forms
of public participation are rather new. Especia“iy in recent decades constantly
growing demands for better possibilities for public participation have been put
forward by many groups withim society and have thus resulted in new legislatiom.
ect is comprehemsive and diffi
£

e subj 1t to survey, because arrangements on
ticipaL on have been establlshei in 44
t ol

ic
f @t areas and in various forms. I have

. The arrangement must imply a possibility for the public to Influence the result
f the procedure. In the one extreme and the public decides the issue (eg by a
lecigive veferendum) and in the other the influence is limited to giving opinions

oo
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which have to be taken into account (eg ordinary planning procedures). Public
authorities giving information cannct reasonably be described as "participation®,
unless the arrangement also comprises a right for the public actively to exercise
influence by other means than writing articles in newspapers aand the like,

2, Participation must be open for the "public' and not only for cne or a few
individuals who will be specially affected by the decision in guestion. This
condition is obviously fulfilled where the whole population of the country, the
district or a minor geographical area is involved in the procedure, but T will also
include cases where members of a larger group are entitled tc influence the decision,
even if they are not significantly affected individually (eg parents’ participation
in the management of schools). On the other hand, participation by civil servants
is generally not considered to be within the subject, but rules relsting to this
guestion will be dealt with, where they are important to understand the arrangement
on participation by the public, see below V-VIII. Whether the influence can be
exercised directly by members of the public or indirectly through elected
representatives is not important in this commection.

3. The arrangement must be formally and permanently organised ac
Participation by spontaneous protests or a specific procedure a
individual case is outside the scope of this report, however gre
importance may be. This limitation is among other things due t
of the present investigation.

Q (T‘ oe]

I1. DIFFERENT FORMS OF PUBLIC PARTICIPATION

A, Criteria for a legal classification

When "mapping” the different forms of public participation a lot of criteria
are relevant. OSome of the meost important should be pointed ocut.

1. The legislative and administrative level of public participation. A wough
distinction can be made between participation at national, regiomal, municipal and
other levels. The latter group covers first and foremost participaticn in the
administration of minor parts of a munmicipal district, eg the area affected by
town plan or a school district. It is reasonable to emphasise this group, since
the most vivid endeavours to establish arrangements on participation are linked
with that group.

2. The legal influence by public participation. It is especially dmportant to
distinguish between decisive and consultative participation, but often the two
categories are mixed. Traditiomally, the first one is well~known from rules o

referendum. Decisive participation may, however, also turm up in the form of
boards with representatives from affected groups, the management of institutl
and delegation of power to an association of landowners, eg to grant exemp
town plans.

3. Direct or representative participation. Generally9 it is most common
system of representative participation to be set up, and even whevre the sta

point of the law is direct participation the public influence will often in p T
be canalised through representatives. An example of this can be found in the fie
of town planning, where the thoroughly prepared opinions frequently emanate f
boards of different associations.

4. The initiative to participate can be taken either by the public or by the
authorities, here including a mlnerlty of parliament or of a municipal council.
Here again a simple distinction - an Ueitherfor” - cannot be made. The more
extensive the obligation for the authorities to give information, to set up
alternative sclutions, to enmcourage debate and to assist groups and individuals

in working our proposals, the closer the system of in principle private initiative
come toc an arrangement based on the initiative of the public authorities.
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5. General or special participation. By general participation reference is made to
systems where the public can come in on a broad scale of issues. As examples can be
mentioned an arrangement of general ballots among the population in a district and
the establishment of local committees, which have the power to decide on for instance
building legislation, social services and schools. Such systems form a contrast to
public participation in procedures in specific fields like town planning and primary
schools,

6. Permanent or occasional participation. Some systems restrict public
participation to rare cases, eg depending upon the initiative of a minority in
parliament or of a group of citizens, while according to other arrangements the
public is involved in the current administration of certain local services,

eg through representatives in a school board, see below V.B.l.

B. Typical forms of participation

Based on the indicated criteria it is possible to make a detailed classification
of different forms of public participation, already known or under debate. For the
purpose of this report a less ambitious description will do, however. In my opinion,
it is possible to draw up a few broad categories which will cover practically all
forms of public participation.

L. General ballots, eg in the form of a referendum or a ballot among
the population in a municipal district.

2, Representatives of the public in boards whose duty is to participate
in issuing regulations or deeiding individual cases.

3. Planning procedures. It is characteristic for this category that a
draft plan or a project is published, and that the public is
entitled - in varying forms - to express opinions within a certain
time limit and that the authority in question has to deal with these
opinions. "Planning” is here taken in a wide sense, thus covering
procedures dealing with the future use of real property, whether the
rules concerned are to be found in the general planning legislation
or in for instance legislation om envirommental protection or nature
conservation.

4, Local committees representing the population of smaller parts of a
municipal district and undertaking a series of different tasks under
some kind of supervision by the district council. These committees
could be described as "mini-district councils", since they camn be
considered to be local govermment at the level beneath the ordinary
bottom division into districts.

(%]
o

Participation in the management of public institutioms with the duty
to perform various kinds of services, eg educational and social
facilities.

6. Delegation of powers from municipal councils to private associations
such as sporting associations and associations of landowners.

Tn the last decade special interest has been paid to groups (3) and (5). Most of
the public debate is dealing with planning procedures and "democracy of institutioms”,
and several new arrangements have been established in these fields. There are two
main reasons for this, apart from the fact that these forms of participation so far
have not been very well developed. Above all, the issues concerned are felt
relatively present and palpable for groups of individuals which means that it is
easier to engage the public than in broader more abstract areas. The
administration affects the everyday life c¢f people in a rather perceptible way.

As regards planning procedures it has also been of importance that the last years
have shown a vivid general debate on environmental matters. Secondly, it should be
noted that these forms of participation could be adapted to the gemeral system of
government with generally less detrimental effects to this than eg (1) and (4).
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Public participation in planning procedures - the question will be examined in
more detail in another report - has been known for quite a pericd in Denmark since
the end of the thirties. However, the scope of these procedures has changed
significantly. Efforts are being made to involve the public at the earliest possible
stage, especially by splitting up the procedure into several parts. Furthermore,
increasing efforts have been made to impose a duty on the authorities concermed to
encourage a public debate and to assist the individuval and groups in their
participation. The problems of "democracy of public institutions", which have been
sharply articulated in the last decade, are dealt with below im V-VIII,

III. SOME IDEAS BEHIND ARRANGEMENTS ON PUBLIC PARTICIPATION

I do not comnsider it my job to explain historically why different systems of
public participation have been set up. The causes are many and varying, and their
interrelations are difficult to point out with some kind of accuracy. WNevertheless,
it seems useful for an analysis of the legal problems concerning public participation
to bear in mind the main ideas behind the phenvmenon in practice, even if it is not
possible exactly to indicate their relative importance. And the main ideas are rather
close at hand. I shall start by mentioning four ideas clearly comnected with
traditional political theory of democracy and finally describe some considerations

of administrative expediency, which have also had a considerable influence.

1. The idea of direct democracy. The best decisions on public issues are

taken by the people themselves. Of course, it is necessary to accept that in a
society of some complexity the vast majority of social issues must be decided upon
by representatives of the people, but the representative government system is only
based on technical necessity. This means that where it is possible in practice the
right thing to do is to let the people or groups of the people decide or to
establish a system, which comes as close as possible to that ideal. Clearly, no
arrangement on participation is based solely or essentially on old theorites of
direct democracy, but on the other hand it is obvious that the ideas of Rousseau
have had a renaissance in several politically active groups.

2. Civic education to democracy. Even if it is recognised that a representative
system has a value in itself and is not just a techmnical necessity, participation -
direct as well as representative - can be seen as an advantage. More pecple may get
involved in decision-making and obtain knowledge and experience to the benefit of
their participation in representative systems at higher levels. Participation
consolidates the representative government system. According to this starting point,
however, participation must be restricted to lower levels and is not allowed seriously
to infringe upon the power of the basic elements of the representative system,
parliament and municipal councils. This way of thinking is rooted in traditional
theory of democracy, see for imstance, John Stuart Mill, Principles of Political
Economy, 1900, p. 607 £ff.

3. Protection of individual interests and freedom. Public participation - or the
possibility of public participation - implies a means to control the exercise of
power and to avoid arbitrary decisions. Participation is a guarantee of the rights
of the individual, A recent application of this old idea can be found im the
Danish Statute on Municipal Planning of 1975, where a comprehensive system of
participation is seen partly as an alternative to the right to appeal planning
decisions to a central agency according to the previous Act of planning.

4, Stabilisation by pacifying. A lot of groups demand ardently public
participation, often perhaps with the implicit and unconscious purpose to increase
the influence of their own group. If these requests are not complied with, the
result is likely to be protest movements and more or less violemt actions. The
establishment of procedures for public participation may be a means to preserve

the stability of a representative democratic government. Members of the active

group will feel more satisfied and their activities will be canalised into the system
without damaging it. Public participation is not seen as a means to get better




her directly nor indirectly, but serves as a method of "pacifying”
xpress the point in plain language. WNo politician would argue in
aled way, but it can hardly be rejected that ideas of this kind have
R¥) nce on, for instance, new rules on the management of universities,
be pointed out, too, that there are threads between this approach to
tion dﬁ& theories on democracy of eg Joseph Schrumpeter, B R Berelson and
with their concern of democracy as an "institutional arrangement” and of
ricns for maintaining 2 stable system of government. (See especially
litical Man, 1960, p. 32 £.: "A principal problem for a theory of
systems is° under what conditiens can society have "sufficientw

i‘DOn‘T

nocratic considerations. All the above-mentioned ideas have as a starting
th concern for different aspects of a democratic system of government. There

b@ﬁewern also important groups which advocate public participation as an

te element of a well-functioning system of government, whatever the basis of

be, Participation is expedient from an administrative point of view. It

will bring about useful information and ideas as for the solution of sccial problems,
© will increase the understanding of the decisions of the authorities which

ates the carrying-out of different measures, and it implies possibilities

pervigion and control of the activity of the executlve. Public participation

1 speed up the decision-making by the authorities, eg as regards the setting

ms for plamning. Of course, the change-over between this way of arguing and

ra-mentioned ideas is smooth.

IV, PRIME MOVERS IN A DEVELOPMENT

the interest in public participatiom has increased since the

ning of the sixties and especilally in the seventies. Why is that so? The ideas
with above are in principle valid and relevant without regard to time, so other
nations must be sought. A lot of factors could be pointed out, but I shall

ne myself to what I consider to be the three main prime movers in the
development. The first one is concerned with the tasks of the authorities, the
econd one with an attitude among people and the third one with changes in the
structure of government.

is a trivial observation that society is becoming increasingly complex.
estern Buropean democracies this has been veflected in or is the result of
shensive increase in public control and services. Seen from the point of view
ndividual the activity of the authorities has become a much more pronounced
everyday life than previously, and at the same time the public sector is

to be incalculable and impenetrable, The feeling of a gap to the persons
the decisions is intensified by the tendency towards concentration in

Seen from the angle of the authorities there is an increasing need for
ac«oyezatign with the public and different groups of society, because the ;
of decisions is multiplied, the decisions are made for longer periods, and
pacts have to be taken into account, see above II1.5.

L. Bspecially the last decade has shown an important change im the general

le to authority. Today, people - and above all young people - are less

clined than they were earlier to accept decisions affecting their affairs made by

An explanation - but not the only one - can be found in what T should call

mamics of democracy”. If a country has got a2 democratic, slected parliament

and mumic pal councils, it is difficult in the long run for people to understand

1wy their parﬁicipation should stop here. What is so brilliant about demccracy,

influence of the people is restricted to ordinary elections? If all the

ons of society which affect the individual most are taken by others without
est participation of the people concerned. In the legitimation of

thele are strong reasons for a continuous enlargement of the area for a

: atory (~democratic) procedure. In the long vun, a democratic govermment

does not £it well into a society with authoritarian schools, authoritarian places of

work and authoritarian administrative agencies.
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3. In most of the countries the municipal districts have been enlarged considerably
and the character of local government thereby changed. Demmark is a vather vadical
example of this development. In the early sixties we had about 1,300 mumicipal
districts, but im 1970 - at the end of a reform period - the number was cut down to
277, and the smaller districts have 6-~7,000 inhabitants. Many of the old
municipalities were too small to carry out local tasks in a wmodern society.
Furthermore, the division intco districts was often inadequate because z town area

was split up into sevseral districts. To preserve and extend local governmment as an
important element in public administration a reform was necessary. The maintenance
of public participation through local government had its price, however. The personal
relationship between the members of district councils and the population has been
weakened a lot, and the increased number of civil servants in local government has
changed the administration to be like administration of State agencies. The cld idea
0of local govermment as administration by the population itself through its
representatives has become rather thin, and the demand for public participation has
increased.

V. DEMOCRACY OF PUBLIC INSTITUTIONS
Distinctive features of this form of public participation

A The subject - delimitation and distinctive features

The following parts of this report deal with public participation in the
management of public imstitutions. By "institutions: reference is here only made
to institutions the task of which is to offer persomal services to groups of
citizens, called "clients”. The exposition is, furthermore, restricted to cases
where the clients receive some kind of treatment or care - contrary to, for
instance, the lending of books and the offering of advice - and where the client
is in contact with the institution for a longer period. As part of their duties,
the institutions will make decisions regarding the affairs of the clients, but the
essence of the function of the constant oifering of services. The imstitutions
being "public" cover institutioms owned by the State or the municipalities as well
as private institutions under intemsive comtrol by the authorities, if they are
offering the described kind of services.

The problems of public participation are in several respects somewhat special
within this field of public administration. This is first and foremost due to the
fact that two different groups - the employees and the elients - demand the right
to participate in the management.

The composition of the staff of employees is varying much and sc is their
number compared with the number of clients. However, the total number of civil
servants in the institutions is great and in comparison with the staff occupied
by issuing regulations, orders, prohibitions and carryimg ocut legal directives the
number of employees in the institutions is much higher seen in relation to the number
of people directly affected by their activity. The work of the staff in the
imstitutions is more similar to the work in different kinds of private firms than
the functions of employees in, for iustance, a2 wministry or an agency. It is further
characteristic for a large number of civil servants in the imstitutions that they
should have a good deal of independence in their jobs. This applies for instance to
teachers in primary schools. Ho matter how wuch the principal may be their supervior
from a legal point of view, there are imn practice relatively narrow limits for his
supervision. Fipmally, it should be mentioned that the objectiomns against
participation by the employees are less promoumced here than when public regulation
is concerned because typically, the general system of govermment will not be
affected as much. Seen from the angle of political leadership the work of ciwil
servants in the institutions will mainly be details in the carrying ocut of
legislation, something which is of minot interest or which csunot be controlled.
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The clients toc could find good reasons for their participation. They make
rather well-defined groups in relation to the kind of institutions dealt with here,
and their position towards the institution is basically equal. The activity of the
institution plays an important role in their 1life or the life of somebody for whom
they are responsible. Among the clients the long attachment to the institution
implies also a feeling of cohesion with the institution which is an important
condition for participation in the management. As stated above participation does
not necessarily affect very much the political leadership of the executive. This
applies to participation by clients as well as participation by employees.

There are other distinctive features of the problem of participation in this
feature. The participation by clients will practically always be carried out through
elected representatives and the participation by the employees is as a main rule also
representative. Associations may be important im the participatory system, but
generally associations play a minor role than in, for instance, planning procedures.

B. Three typical arrangements on "democracy of institutions™

It would hardly serve any purpose to enumerate and describe all known and
ebated forms of public participation in the management of the kind of institutions
have in mind in this paper. I shall confine myself to characterising the main
ines of the present Danish arrangements on public participation in three fields:
rimary schools, universities and social institutions. These areas have been chosen
cause they contain the most developed arrangements on public participation and
because they show sufficient similarities and differences to form the basis of an
analysis.
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1. Primary schools

The Danish primary schools are based on two statutes. The Primary School Act
{Wo. 313 of 26 June 1975) lays down rules on - among other things - the aims of
primary schools, subjects for teaching, number of lessons, examinations and
compulsory education. This statute sets up a framework concerning the activities
of primary schools, but it leaves quite a margin for the municipal authorities,
which run the primary schools, to issue supplementary rules. Provisions on the
government of primary schools as well known as some other schools are to be found in
the School Government Act (Wo. 44 of 9 February 1970 with later amendments). Most of
the rules relevant for the following exposition are contained in this statute.

A simple graphic illustration of the organisation of the municipal primary
chool service is attached as Appendix A. As shown by this the organisation is
plit up into two levels, the municipal level and the level of the individual
chool. I will take the last one as my starting point.

w

4

&

At every school there is a principal appointed by the district coumcil.
According to the statute, he is the adwinistrative and pedagogical leader of the
institution. It is not quite clear what is implied in his pedagogical leadership.
He has a duty and a right to supervise the teaching and it must be assumed that he
also has the power to. issue instructions although restricited by the traditional
freedom for the individual teacher to choose his teaching methods.

Two councils are also attached to a primary school, the council of teachers and
the school board. The council of teachers comnsists of all the teachers, including
the principal. The council elects its own chairman. It has some power to make
binding decisions, for instance concerning the ordering of special teaching for
pupils who for different reasons have difficulties in keeping pace with the ordinary
teaching. This competence is however very limited. The main task of the council
of teachers is to give recommendations and opinions and the statute indicates a
number of issues on which the council has to be heard.

- 64 -




The school board has five.mewbers, normally.. Four of them are slected for
period of four years by and among .persdns. who at election time ha@e cugtody Lo
¢hild at the school. A father or mothér who has no custody of a child is not

entitled to vote. The elections are:held shortly after .the gensral municipal

elections. The fifth member of the:beard is appointed by the distric
its members for the same period as. the other members. The board
chairman and this decision cannot be revoked during the electi
the chairman resigns and a majority of the council accept

i

jas]

t council among

The parents' members are elected by the method of proportional represe
The .voters have to choose between different lists of candidates, but o )
-net but one list. The lists are made on Vafylng bases, and it is rare for a
be.linked to-a formal assceiation, foriinstance.a. political pATLY. ]
ielatlvely small, generaliy between 10 &nﬂ ?O per cent of the people &
The' meetlngs of the cchoai board are attenépd by the prln&lpﬂl the chai
of the teachers' council and two representatives. of the pupils, if a pupil
established at the:school. Observers are-entitled to participate i
scussions,. but not to vote. As . vegards the chairman eof the cou
iz laid down that'he camnnot attend deliberations on. recommendati
appoeintments of teachers and principals. The pupil representatives
to attend any meaotiatigng ot indﬂgﬁdu¢l puplTS or teacn@rsa

G

The 5ch@al board hdu a-large ﬂumb@f o ﬂutl@ Firﬁtﬁ it has the
decide several issues;. The school b@afd.&pproveaaforsaamh‘y&&r tha,»“
of subjects among the teachers and a timetable regarding the lessons

1 atlen of new reachlng mﬂtefldl requ1res a perm1@s1aﬁ irﬁm Lh

e
should b penta In most of thnsa ca@es)the dECiSiGH ha@ t@ be made ®n9
things, & reccmmendatlen from the council.of. teathers, Secondly, the school 1
[ he right.-to give its opinion ona mumber of issues bafore they are d 1
s, -especially the school commission: This applies to the municipal

arding the school aznd the tesching plan which withinw the framework of ¢
lays down rules on, for instance, subjects and a number of lessons. The ap ppoi
are formally made by the district council at the recommendation of the school

comuission, but ‘the ‘school board has to give its. opinien.on tzachers who app
appointment at the particular school and in practice the commission will normal
comply with the recommendations of the board. Thirdly, the board has a du?v Lo
supervise the activities zt the school, among other things to see to i
provieions of the legislation are Q@mpliad with. TIf this shoudd not be
according to the opinion of the board it has no power to follow up its 1
issuing instructionsy but it has the possibility ‘to present its points of

the municipal authorities if the issue cannct be settled through negotiatio
Fourthly, the school board ie entitled to take initiatives as regards the a
of the school. These initiatives may concein, for instance, the improvensnt
facilities at the school and precautionary measures regarding the school roac
practice, most of the initiatives deal with the communication between school and
parents, and the boavd is obliged to establish some kind of information servie
aiming at an improvement of the unﬂﬁ%standing @f the p&r@mts as regards the

gf fhﬁlf chlldren in-the school.

The'impfeSSi@n from reading th% provisions of 'the statute is undoubtedly
the school board has comprehensive powsrs.” In practice, -these powers are more
limited however. Often the conpatance ‘of the board is liwited by rules issuad by
the municipal suthorities, for instancé as regards budget matters, the municipal
authorities ave-frequently reluctant o accept specific srrangements for the
iﬂﬂlVILual aschool and the board is to'a l@rg@ ext@mt dependent up@m the advice
by the teachers. : S b - .




According to the School Govermment Act, the pupils have the right to elect

pupil councils and such committees are established at most schools. The pupil
councils have no formal powers except for the right to appoint two observers to the
school board. It should be added, however, that the pupils are entitled to
participate in decisions concerning. the individual class. A new provision in the
Primary School Act stipulates that the more detaliled planning and preparation of the
teaching - including choice of subjects and teaching methods - should to the greatest
possible extent be made in co-operation between the teacher and the pupils.

At the municipal level, you have three administrative agencies: the school
commission, the common council of teachers and the district council. The school
comnission consists normally of 11 members. Six of them are elected by the district
council - often but not necessarily among its members - and five by and among the
parents’' members of the school boards. All the elections are made for a four-year
period. The top civil servant of the municipal school service -~ the school
director - and the chairman of the common council of teachers are attending the
meetings of the commission as observers. The commission has a duty to supervise the
work of the schools, to decide 2 number of issues, for instance regarding special
teaching for pupils who cannot keep pace with the ordimary teaching, to prepare
teaching plans for the various schools and to make recommendations to the district
council on a2 lot of issues.

The common council of teachers comsists of a principal, a deputy principal and
one teacher from every school in the district. All these elections are made for one
year. The council has only advisory tasks, but it is entitled and obliged to give
its opinion on a number of issues indicated in the statute.

‘A1l tasks not specifically attached to the above-mentioned authorities come
within the province of the district council. Among other things it decides the
division into school districts, the teaching plans, the budget - totally and as
regards the individual school - and the appointment of teachers. Except for
questions concerning the financial resources most of the issues are in practice
settled by the commission and the: approval of the district council is often but a
formality.

There are some. arrangements regarding central and regional control of. the
muynicipal school service. These.are, however, considered to be outside the scope
of this report.

2. The universities

The traditiomal govermment by professors was radically changed by the
University Government Act. of 1970 (No. 271 of 4 June 1970). The principles of this
statute have in most important aspects been retained by the present University
Government Act of 1973 (No. 362 of 13 June 1973) which extended the field of
application to comprise imstitutes of higher education other than what is formally
indicated as "universities”. ' The following description is, however, omly writtem
with the universities in view.

As for universities, it 1s necessary to distinguish between at least three
levels of administration: the university level, the faculty level and the imstitute
level. Each university is divided into five faculties: the humanities, matural
sciences, medical sciences, socisl sclences and theology. It 1s possible to
subdivide a faculty into different groups-according to subject; the faculty of
social science, for imstance, into law, political science, economics and sociology,
and to establish speclal councils for each of these groups. To keep the model
simple, I shall ‘leave this possibility out of consideration in the following, see
the attached graphic illustration of the governing system of the universities,
Appendix B.




I have found it appropriate to start the description at the faculty level,
For each faculty, a faculty council is set up. The number of members is varying and
stipulated in rules regarding that particular university, but the principles of the
composition is laid down in the statute. Half of the faculty council is elected by
and among the university teachers. Most of them are full-time teachers elected for
three years but part-time teachers are entitled to appoint at least one representative
for one year at a time. The technical administrative staff elects a representation
for three years, the number of which is corresponding to half the number of teachers
in the council. Finally, the students elect half as many members as the teachers
for a period of onme year. The council appoints for ome year at a time its own
chairman, the dean, among the full-time teachers.

The members of the differemt groups are elected by the method of proportional
representation. Especially as vegards students' representation, several lists are
usual and each list is normally supported by a student organisation.

The faculty councils are responsible for the activities of the faculty in
general. Exemption is made ounly concerning the specific powers of the study boards.
Among the tasks of the faculty council can be mentioned the distribution of
appropriations among the institutes, appointment and discharge of full-time teachers
and part-time lecturers, and the conferring of academic degrees. Decisions om
appointments of teachers and the conferring of degrees can, however, only be made on
the basis of recommendations of ad hoc expert committess, and vejection of such a
recommendation requires a qualified majority of the council.

A study board is established for each university study. Half of the members
are slected by the teachers and the other half by the students. Elections are held
for one year at a time according to principles similar to those mentioned above in
connection with faculty councils. The board appoints the chairman for a period of
one year, but unlike faculty councils study boards are under no cbligation to elect
a full-time teacher.

Some gemeral rules concerning each university study ave laid down by the
Minister of Education in a rvegulation. Within the framework of this regulation,
the study board is entitled to decide gquestions regarding the study. It sets up a
syllabus for each term indicating for instance the number of lecturers on aach
subject, it determines the curviculum and the examination requirements amd it
establishes the conditions for examipations. Furthermore, the study board is
empowered to grant some exemptions from general provisions regarding the study and
to appoint part-time teachers other than part-time lecturers,

If a faculty comprises several studies, which is novrmally the case, a central
study board is set up. Hembers of this body are elected by the study boards and the
composition of the board is based on simllayr principles. The duties of the central
study board are rather limited. Among the tasks should be menticned that 1t has the
function of an appeal board regarding several issues, that it has to deal with
proposals for amending the study regulation apd that it makes the decision in cases
involving more than ome study board.

The institutes constitute the basic wnit in the organisation of the
universities. Most research activities are carried ocut at the institutes and
practically all full-time teachers and other scientific employees are attached to an
institute. This means that also the major part of the teaching is prepared within
the framework of the institutes. The institutes differ much in size. A size of
30-50 scientific employees is considered to be preferazble, but many institutes -
especially at the faculties of humanities and theology - are very small. As regards
some studies all the teaching is given by one institute while several institutes are
involved in more than one sducation.
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¢ the institute is the institute council. Members of

emost a2ll the full-time teachers and other scientific

mical ad i 2 staff and the students who take

vepresented. The number of members from those two

groups lo od of one year by the "komsistorium', see
below, liowed to exceed omne half of the members of the
council. ~time teachers to be represented in the council.
A cha ng the full-time employed is
Tespon 1 s { institute. If the council has more
than 40 mewbers part of T3¢ s taken over by a committee set up by the
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In spite of the indicated circumstances I have chosen to deal with social
institutions under ome headline. This is mainly due to the fact that @ub?ﬁ
£ clpatlon generally does not have but advisory functions, that the
tiu ipation are less developed compared with the ab@ve—mentloned rules
cve are some arrvangements at the municipal level covering all kings oi

e, social dnstitutions included. The differences between groups of
titutions considered I shall start by outlining arrangements on par
few types of social institutions and finish this part of the rsport
few short remarks on participation at the municipal level within the £
services.
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2. Kindergartens ’

The statute in question - the Social Assistance Act of 1974 - does not contain
any rules on participation by neither the employees nor the clients but am instruction
on, among other things, this issue, could be and is issued by the Minister of Social
Affairs. According to this Lnst?acflom a distinction has to be made between
kindergartens run by municipalities and by private foundaticns.

4s regards the first group, two councils are set up. The leader of the
the other permanent employees constitute a council of
£ be censulteﬂ on questicns on general guidelines concerning
A4 councill of parents is normally five members is elected for o
. Apart from the duration of the election pericd there are ¢ )
rencas to the arrangement regarding primary schools. The ei@afgcﬂ ig
© a meeting among the parents; parents have only one vot pef
membership expives immediately when the member's child leaves the klmga
The leader of the imstituticn and one more employse are entitled to atte
meatings of the parents' council. The council has the right 2o exzpress i%
on ilssues concerning the kindevgarten.
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ndergartens run by private foundations are divected by a governiung body which
ts a principal to take care of the day-to-day running of the institution. The
ition of this board iz laid down in the statute of the foundation, but
irg to the above-mentilcuned instruction at least twe members have to be elected
among the parents in accordance with the principles on election !
iell 2t municipal institutions. This implies that parents at a pr
kindergarten through their representatives participate divectly in t

The principal and one employee have the status as observers
The rules on a council of empl@yees are similar to those regar
institutions.
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b. Homes for children and young people

It is a duty of the county council to provide a sufficient number of places at
institutions of this kind. The homes can be run by the council itself or by a private
foundation under public control.

L

Ine Social Assistance Act does not indicate anything on parti

+ cipation by neither
the clients nor the employees, but provisions on this issue are here again lald down
by an instruction from the Minister of Social Affairs. The rules regarding

in
cipation by the emplovess are quite similar to the arrvangement c¢ T
kgﬁeaygaz ens, see above {a). As regards the clients, several differences can be
observed. Councils of parents have to be established st all imstitutions rum by the
county council or by a private foundation. The council of parents has only tﬁ@ status
of 2 consultative body, but certain issues have to be presented to the council in
order te enable it to give an opinion. The parents have no representation in the
governing body of institutions owned by private foundations. A considarable degree
@f advisory participation on the side of the children and young people 1s foreseen.
General meetings of all pupils at the institution have to be held frequently and at
the recommendation of the emplovees the principal is entitled to establish a pupils’
council.




c. Homes for old and weak people

The provisions on participation in the management of these himes are mere
limited and summary than as for the above-mentioned institutiomns. The only rule on
participation says only that a council of residents should be set up 1if posiible.
The council has not but adviscry functiocns. There are no common rules concerning
the composition and election of the councils of residents.

The employees have no formal power to participate except for a right for the
principal and one more representative of the employees to attend the meetings of
governing bodies at institutious run by private foundatioms.

d. Institutions of rehabilitation

What is said about participation in the management of homes for old and weak
people applies more or less to institutions of rehabilitation. Some modifications
should, however, be pointed ocut. First, no councils of clients are set up. The
instruction in questions restricts itself to requiring consultative participation by
the clients almost without indicating how this shall take place. The reason is
undoubtedly that as a main rule, the clients spend comparatively short time at the
instituticn. Secondly, rules on public participatiom by people other than the clients
are laid down. An instruction from the Minister of Social Affairs stipulates that
as for institutions run by private foundations representatives of the local trade
unions and employers' associations should be members of the governing bedy,

The municipalities are not obliged to set up arrvangements on public
participation at the municipal level. 1In the "travaux préparatoires’ of the Social
Assistance Act of 1974 it is indicated, however, that the district council may
estahlish "a representation of consumers” in order to assist in the planning and
preparation of the entire system of social services. The representation of
consumers should only have consultative powers and should not participate in the
procedure of individual cases,

Such representations have been organised in some of the relatively bigger
municipalities. Members of this representation are generally elected by local
associations of, for instance, disabled persoms, old-age pensioners, employers and
workers., Representatives of the clients of kindergartems and the like may be
elected by the parents' councils, see above {(a).

VI. TRAVERSING ANALYTICAL COMMENTS

A, The complexity of the arrangements

It seems indisputable that all the more developed systems of public participation
in the management of imstitutions are very complicated. A& more detailed description
of the present arrangements than the one given above would underline this observation.
The public is participating at several levels of administration and sometimes in more
than one body at the same level. Moreover, many guestions have to be dealt with by
several authorities at the same and/or at different levels. The result is that public
participation reguires considerable financial and personnel resources and that the
organisation is often working rather heavily,

B. Who represents "the public™?

A distinction can be made between participation by the people who receive the
services of the institution - the clients - and others. In most cases, only the
clients have heen granted the right to participate. This applies clearly to the
universities and the major part of the social institutions and with some
reservations also to primary schools. The question, however, who should be entitled
to represent the clients may give rise to doubt. There is no doubt that the students
should be allowed to represent themselves as well as parents being allowed to speak
for their small children, but what about the young people between, for instance, 14




and 18 vears of age? The main trend seems to be that both the parents and the young
people participate in the managing through different councils or representatiocn in
the same body. The arrangement concerning participation at high schools is an
illustrating example of the problem. AL present, elected parents are members of a
school bozrd as at primary schools, but it is proposed in a Bill prepared by the
Ministry of Education that the clients should only be represented by two pupils in
the council.

A clear example of participation by people other thamn the clients is only found
at the rehabilitation institutions, where local trade unions and associations of
employers elect members to the board of institutions run by private foundations.

The same model could be applied at several other institutions, eg universities.
In this connection it should be borne in mind, however, that the participation mainly

concerns the continuous management of the university and that representatives of
groups which are supposed to be served by the fully educated people, would lack
interest and understanding of the problems of the day-to-day running of the
institution.

Concerning primary schocls, there is some doubt as to the role of pa
Through their children they are evidently "ecomsumers'', but some features
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arrangements indicate that they participate also as citizens of the munici
Each parent has one vote irrespective of his or her number of children at
The representatives are elected for a period of four years and their membe
the board does not expire in case the child should leave school, eg becaus
compulsory school attendance of the child ends one month after the election.
Furthermore, the principles of the election are gimilar to the rules concerning
generzl municipal elections. This is not severely contradicted by the fact that one
of the members is appointed by the district council. 1Im this connection, it sh
be added that according to the above-mentioned new School Government Bill the
district councils should nmo longer elect members of the scheol boards.
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C. Participaticn by the employees

Most of the arrangements described above in V.B alsoc imply a right for the
employees to participate in the management of the institution. There are, howe
differences between the extent of the right to participate of different grou
employees. This is clearly shown by a comparison cof the rules concerning primar
schools and universities. At primary schools, only teachers participate in the
management , while the participation by employees at universities also include the
fechnical administrative staff. The reason for this differemce is partly that the
technical administrative staff at universities constitutes a large group and at
primary schools only a few persons. Nevertheless, the system of participation does
not seem quite consistent on this point. In the new School Government Bill referred
to above, it is proposed that the technical administrative staff at high schools
elects one member of the school board, but a similar propesal is not made as regards
primary schools.
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B, The subject of participation

The field of public participation is different at the described types of
institutions. The universities show the most radical sclution to the problem. Here
the students participate in all matters of the managewment of the institution and
at all levels. On the other hand, the students have to share the influence as regards
all aspects of the management with the employees, see below (E). AL primary schools,
it is the other way round. The field of public participation is limited although
comprehensive, but within the competence of the school board the represeuntatives of
the parents are dominating, according to the rules. Especially two limitations are
important. First, the competence of the school board is restricted te issues
enumerated in the statute. Secondly, the appeointed primeipal has an independent
position as the administrative and pedagogical leader, while the chairmen of the
councils and boards at the universities exercise their duties.om behalf of the
committee, Participation by pupils at primary schools does mnot, above all, cover
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guestions regarding individual teachers or pupils. 4s for social imstitutions, the
subject of participation differs from one group of institutions to another.
Generally, the field of participation is limited by the independent power of a
principal.

Several differences can also be observed as regards participation by the
employees., Employees at universities participate in the entire management of the
institution. It should be mentiomned, however, that the technical adwministrative
staff has no influence within the sphere of the study boards. Participation by
teachers at primary schools are subject to restrictions similar to those indicated
above vegarding the school boards and besides, they are not allowed to deal with
questions of appointment of teachers, that is to say sppointment of their future
colleagues. At social institutions participation by employees is, as a main rule,
restricted to general issues regarding the management, but the arrangements are very
heterogenecus at this point.

E. The influence of the participating groups

Within the field of participation, the rules on the influence of participating
groups vary, Generally, participation at social institutions is only consultative,
while clients and employees at universities and primary schools participate directly
in the decision-making structure. Even within the area of decisive participation,
attention should be paid to some differences.

University students do not have the same degree of influence on all kinds of
questions. They exercise the greatest influence on issues concernipng their studies
through their elected representatives in the study board, which comnsists of half
students and half teachers. In other governing bodies of the university, the
proportion of student members is smaller though comnsiderable, still; usually one-
fourth of the members. The influence of students is also restricted by rules to the
effect that the chairman of all governing bodies but the study board has £o be an
employee, in most bodies a teacher. Even if the chairman acts on behalf of the board
or council, he will generally have rather a2 strong position, among other things due
to the fact that he cannot be overthrown during the election period of from ome to
three years. As regards the appointment of full-time teachers and the conferring of
academic degrees, the students have not but a mere formal influence, because these
decisions have to be made on the basis of recommendations from expert committees.

Parents at primary schools have a dominating position in the school board where
only the four parents’ representatives, and the member appointed by the district
council has the right to vote. A limitation of the influence of the parents in the
school board is, however, implied in several provisions laying down that the decision
of the board has to be based on a recommendation by the teachers’ council. The legal
implications of such rules are not quite clear, but it must be assumed that at least
regarding some issues an agreement must be cobtained between the two councils.

F. The technical arrangement on participation

It is generally chavracteristic of the field dealt with in this report that both
clients and employees are participating in the decision-making structure. The
co-operation between the two groups is, however, organised in different ways. A main
distinction can be made between what I should call "integrated participation® and
"separate participation”. Integrated participation exists where the different groups
elect members of the same body, and within this body they participate on equal terms.
Separate participation indicates arrangements the characteristic of which is that the
different groups elect their own coumcil and the decision-making is based om
co-operation between the councils.

Apparently, the first principle applies to the govermment of universities and the
second one to the govermment of primary schools as well as of most scciel imstitutions.
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Each principle has its advantages and disadvantages. It is obvious that
integrated participation is simpler in the semse that the same issue is not
necessarily dealt with more than once. Furthermore, it seems to be an advantage that
an issue is discussed by representatives of the groups involved in common which should
guarantee that as many aspects as possible are taken into consideration. On the other
hand, the groups are different as to eg age, education, knowledge and experience, and
those differences cannot be equalised just by putting representatives of the different
groups onto the same body. The members will not be entirely equal. Separate
participation may imply a protection of the influence of the presumably weakest of

the groups involved. The arrangement at primary schools could probably illustrate
this. Moreover, the integrated participation may have as a consequence that several
councils or boards are established at the same level because the proportion of
representation of the groups involved should not be the same on all issues, see

eg the government of universities at faculty level. Thus, it is doubtful whether
integrated participation can always be considered a more simple arrangement than
separate participation.

VIII. SOME LEGAL ASPECIS

It is disputable what aspects could be classified as "legal" contrary to other
aspects. I shall not set up a definition but confine myself to saying that what T
have in mind is some types of problems which are generally dealt with in legal
writings. This is not at all a precise indication, but it seems to be sufficient
for the purpose of this report.

A, Dislocation of power

A frequent objection to public participation is that it implies the dislocation
of powers of especially the responsible parliamentary Minister and the municipal
councils. In other words: public participation may infringe the basic system of
a rvepresentative democracy. The consequence is that the demands of society or the
municipality as a whole are overriden to the benefit of the interests of usually
small and active groups.

In general, this objection is very strong. Regarding the types of institutions
dealt with in this paper, the consideration mentioned seems to be less important than
concerning other fields of public participation. Seemn from the angle of the
fundamental democratic authorities the main point must be that a number of general
requirements as to eg the standard of services are complied with. A central direction
and control of educaticnal and social institutions could easily be carried out
irrespective of public participation in the management of the imstitutions by
setting up general rules and financial frameworks. Furthermore, it is very difficult
-~ if not impossible - for central authorities to interfere with at least some of the
activities of these institutions, especially the day-to-day running. As regards
universities, it should be added that there is a tradition for a rather comprehensive
self-government.

Observing the described types of public participation it is fair to say that
very little power has been transferred from central bodies (eg ministries and
municipal councils). At primary schools; some but very limited dislocation of power
has tzken place - from the district council ¢o the authorities of the individual
school., Regarding universities, it is more pertiment to assert that the recently
introduced participation arrangement has intensified the central control rather than
made the field of self-government wider.

The problem of public participation in the management of educatilonal and social
institutions is above all: should the traditional bureaucratic leadership of individual
institutions be replaced by a management influenced by groups of the public, especially
the clients? A reform of this kind implies certain dangers even from the point of
view of 2 lawyer, but the infringement of the fundamental system of government does
not belong to the most important ones.
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The problem of responsibility

enerally accepted principle that the exercise of public authority
ely connected with responsibility. If an authority is emtrusted some
must be yealistic possibilities for holding those people responsible

ions and omissions. As regards Ministers, the most important kind of
] a political one. The same applies to members of municipal councils,
ugh the practical content of a political responsibility is less important,

ivil servants will, in particular, be held responsible by some kind of disciplinary
measures - the phrase '"disciplinary” taken in a wide sense. Possibilities of
punishment and civil 1iability exist for all three kinds of personnel. The general

iong in the criminal code on respon91b111ty for fault and negligence doess not,
however, apply to persons whose public task is based on an election, eg members of
n
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sentatives of the clients at educational and social institutions are only
imited extent accountable for theilr public duties. Unlike ecivil sexwvants,
perform their task under some kind of disciplinary responsibility, nor
nduct comprised by the general provision in the criminal code on fault
ce. In principle, they have the same kind of political respconsibility
of municipal councils, but in fact, the scope of their political
“lity is even smaller than as for members of municipal councils. They
rerthrown during the election period and the chance of not being re-slecte
gny pressure upen any of these members., Furthermore, it is Lmusual for
al parties and other associations to compete at elections, which means that
evere mutual criticism ~ especially public criticism - is relatively rare.

¥

regponsibility on the part of the representatives of clients is

participation and the demands on the administrative procedure

211y the last decade has, in Deunwark, as in most other Western European
shown gquite a heavy increase in the leglslatvon on administrative procedures.

COUne z

New rules on, for instance, access to public documents, the right to be heard and the
duty to give grounds for a decision have been established or can be expected. Such
demands are sbove all set up to guarantee the individual a thorough and impartial

D e ané they constitute a preventive protection of the individuals against

a DOWer.

it is more difficult for laymen to fulfil these requirements than

ional personnel of ¢ivil servants with administratively rvelevant
training. This applies even more to the unwritten principles
g the administrative procedure. In that respect, it is not possible to put
of municipal councils and participating laymen at the imstitutions on the
oting. The task of the former group is much wider, which means that members
cipal councils get greater experience, and the municipal councils are assisted
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arge staff of civil servants in carrying out their duties, while the
ional assistance of the boards and councils at the institutions is normally
ited

g, an objection of this kind does not hit the public participation at
as much as public participation in other fields, eg cases where
=]

landowners ave entrusted the authority to grant exemptions from town

el

s O
he reason for this is that the decisions made by the governing bodies at the

re not so much directly aimed at the affairs of the individuals as at

al planning of the activities of the institution. It should mot be
h@wpvery that the cemsideration indicated is relevant concerning pavrts of
ment of educational and social institutions.
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shzll draw attention to another conseguence
scretionary powers, it is, in general, f%écr
interests of a specific group. To do sc is
etournement de pOLvowr* If representatives of
ards and councils it seems, however, difficult
to take the interests of their group into acc
umlic pattlc1pac1on may to some extent change the conten
principles concerning abuse of discretionary pUWEffﬁ

above parts of the veport do not at all allow more defini
On the other hand, it should be permissible to make some
statements.

ld of educationszl and social institutions seems to be

of public participation. This applies in particular
groups of clients an extensive personzl service during a period.
the period shouid be severasl years if an arrangem
o1 of the clients is Within these limitatic

rest in participat

tion are of limited
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tions of a satisfactory ?thlﬁlp&tlon can,
red to the preseni arrangements of
f organisation o ght o be wmade much Simpler
of boards and councils - often at the sam
mplicated pattermns of co-operation implies rhw
rather heavily. Public participation in the pr
rvative element in the administration, which is
gecmndly9 the system should be simplified by %
extensive framework regarding the duties at th
1on@ Today, much too many lssues have to be da
elga Thirdly, it would be desirable that the rules
ting representatives are made more rvigorous.
cr] severe responsibility would be unfair to
r participation. The minimum achievement in
ipating representatives and the civil servants
£y to pumicﬁmaﬂbg but also cother realistic
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Level 1: The municipal level

APPENDTIX A

The government of primary schools

The district council

district council

6 members elected by the

The school commission

1

] Observers

'— —————————— —— s a e e e
5 members elected by { The |The chairman of
the parents represented | school the common council

I

i

in the school boards

o ]

director ; of teachers

The common council of teachers

~ a principal

~ a deputy principal
= a teacher from each school

_9L_

Level 2: The individual
schools

T L]
The The teachers The school board ! Observers o {The |
P:in°1“ council - 4 members elected among the : The A Two ’Puﬁiiilf
P parents | princi~ teacher pupils ,_E? ______
- 1 member appointed by the { pal
district council i
i
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Level 1: The university
level

Level 2: The faculty
level

Level 3: The institute
level

APPENDIZX B

The government of universities

i
The The The supreme governing body of the university | Observers
chan- deputy The "konsistorium” ' The university
cellor chan~ ] director
cellor - Half teachers, including the chancellor, i or
the deputy chancellor and the deans; |
- One fourth representatives of the
technical administrative staff; |
- One fourth students. g
I : J
s i
The faculty board The central study board
«~ Half teachers - Half teachers
- One fourth representatives -~ Half students
of the technical administrative
staff
- One fourth students

The study board

- Half teachers
- Half students

The institute council

- At least half teachers

- Representation of the
rechnical administrative staf
and of the students

]




ADDITIONAL PAPERS

submitted by various participants
on certain aspects of the general theme
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REMARKS ON PARTICIPATION BY THE PEOPLE IN THE PREPARATION
OF TOWN PLANNING AND BUILDING DECISIONS UNDER THE
LEGISLATION OF THE ITALTAN STATE AND THAT OF THE
REGION OF APUGLIA AND UNDER MUNICIPAL BY-LAWS

by Mr L BARBIERA, Professor at the Faculty of Law,
University of Bari

Ttalian legislation (Acts 1150/1942, 765/1967 and 10/1977) provides for two

serve compulsory purchase orders on abstentee landlords.

However, the latter instrument has only been used in a few regions, such as
Emilis~Romagna, and has been replaced by the land development agreement
{""convenzione de lottizzazione'), which does not have the same effects, for instance
as regards the declaration of public utility and compulsory purchase from absentee

landlords.

Participation is provided for and implemented under the ''piano regolatore
generale” only, on the basis of spontaneous initiatives by owners. This takes the
form of comments on the draft plan drawn up by the town council, which has to examine
these comments and come to a decision on them. These regulations seem to me to be
similar to those in force in the Netherlands and the Federal Republic of Germany.

As regards building, no participation is provided for under the procedure of
granting a2 concession ("concessione'), governed by Act 106/1977.

The legislation of the Apuglia region, which, like the other regions, now has
full legislative and administrative powers to control town planning and building, does
not provide for any significant participation by the population in drawing up town
plamning projects, since these are adopted by administrative decisioms.

Laws 9/1973 and 27/1973 of the Apuglia region provide for participation in respect of
legislative and regulating activity omly.

Let 27671976 of the Italian State provides an opportunity for participation by
the people. Significantly, it is called "Act on decentralisation and citizen
participation in municipal administration”. The district councils ("consigli di
circoscrizione”) are elected bodies, but are closer to the citizens because of the
geographical scale they operate on. Under Section 12 (3), the district council is
consulted before the adoption of the master; this consultation is compulscry but not
binding. An important new feature is that the same procedure applies in the case of
the detailed plan and the land development agreement.

In addition, the draft by-laws drawn up by the Town Council of Bari to implement
the above-mentioned Act provide for a people's district assembly.

These two new innovations considerably improve the possibilities and importance
of participation by the pecple in the control of town planning.




A PRACTICAL PROPOSAL: THE PEOPLE AND ELECTORAL REPRESENTATIVENESS

by Mr N d'ARGENTO, Faculty of Law,
University of Bari

Public participation in the preparation of legislative and admindistrative Acts
currently takes direct and indirect forms. Normally, the process of such
preparation rests mainly on the legislative power, belonging to the representative
chambers, and on the executive power, exercised by the organs of governmment. These
two functions are different for two main reasons. Firstly, because the two "powers"”
are separate and distinct. Secondly, because the connection between parlizmentary
and executive organs is more or less direct depending on the source of their
authority.

Especially in the parliamentary republics, sovereign power belongs to the people,
whose legitimate representatives sit in elected assemblies. The formulation of
administrative Acts, on the other hand, is the responsibility of other organs of the
State, whose composition dces not directly express popular sovereignty, even if they
act in the general interest. This preliminary and fundamental difference makes it
easy to understand that the requirement of public participation is much greater for
the preparation of administrative than of legislative Acts. It should be pointed
out, however, that there are few limits to the field of competence of legislative
organs, whereas the competence of administrative organs, however extensive, is
limited. This helps to individualise those matters closest to the requirements of
the community: the result is a greater facility for setting up decentralised
structures, either in an administrative form (in the sense of govermment offices),
or in representative form (in the sense of regional or municipal assemblies etc).

On the other hand, public participation at central political level remains more
difficult to ensure. Of course there are the traditional forms of participation,
such as the referendum, plebiscite, legislative initiative, electioms etc. But
these do not suffice to satisfy the most recent demands for participatiom; this is
why they are still under discussion, as witness this 7th Colloquy of European Law.

The purpose of the present paper is to propose a solution to this problem which,
we would stress, is not designed to be exhaustive; it restricts itself to
recommending the institution of a mechanism which, once generally accepted, could
gradually be better defined and adjusted to the various imstitutiomal and political
situations.

We should first point out that the demand for public participation in the
preparation of legislative Acts derives from the gradual differemtiation of the
political forces present in representative organs. As long as representative and/or
elective assemblies faithfully reflect the majority and minority in the coumtry, the
requirement of public participation does not correspond objectively to the
socio-economic situation. This is the more true when uniformity in the political
class largely reflects homogeneous society. On the other hand, when differentiated
social classes are reflected by diverse political formations, the representative
function of assemblies is impaired by the supremacy of the majority. As for the
minority, it contributes to the maintenance of the democratic system merely by
taking a passive part in the play of parliamentary forces. In specific situations,
the opposing forces can harm the democratic system by claiming a representativeness
which belongs not to the majority alone but to the assembly as a whole; or, in
another way, by making use of obstructionist parliamentary tactics.

When these situations arise, comsultation of the public can be useful to avoid
particularly bitter pelitical confliet. To this end alsc, popular participation
should operate almost immediately.
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Before stating ocur proposal in concrete terms, it would seem necessary to
gcuss a preliminary consideration. The question is whether a new form of public
rticipailo“ in the formulation of laws should be continucus or occasional. In view
the fact that the elective parliament system is already democratic in itself, it
would seem sufficient to provide for an occasional form of participation; furthermore,
other special means of popular intervention in legislative activity exist already,

In addition, it should be established at the outset whether public participation

should be in the form of plebiscites or in less extensive forms. Obvicusly, the

numerical scale of participation will determine the immediacy of the result. Thus

would seem preferable to opt for a system of consultation which involves only a

proportion of citizens, This raises the problem of the selection of the population,
e en

and the identification of those to be consulted. In gemneral, this solution is
compatible with all European democratic systems, for it is a form of direct
representation, without delegation, even if it is only partial.

Let us now turn to our concrete proposal. A number of electors, for example

), are chosen at national level by applying an objective selactlon criterion
the electoral roll, such as for example alphabetical ovder. This electoral
ample’ ds ﬂalntalned for a set period, for example, one year. At the end of this
riod list is remewed on the basis of the same criterion, namely, in our

~y going on to the next letter or letters. Thus it is possible for the
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e' electors to exercise their function at any time, by going to their

s
ion or other office in the locality where they reside.

The imt ervention of this electoral "commission' could be requested, in

accordance with legislation in force, by a certain number of electors or regicmal
councils, or by a certain number of parliamentarians (eg at least one-fifth of each
elected chamber).

Once the admissibility of the regquest had been verified, the Ministry of the
or would rapidly convene the representative electors, whose vote, once cast,
be

cmmmunlcated officially to the parliament. There, the result of the
tion would have its polltlcal efFect in requiring those supporting positions

ﬁ

rry to that resulting from the "survey' to assume a serious responsibility
g the whole electorate.

The result of the "survey" cannot be binding because those called upon to vote
) 2 mall minority in relation to the electorate as a whole. Furthermore,
ble that legislative power continues to belong to the parliament.
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course this takes no account of the other forms of public participation,

ally in the preparation of administrative Acts, on the basis of models

v in use and proposed; public participation in the formulation of legislative
inistrative Acts is closely connected with a wider plan for decentralisation




RECENT DEVELOPMENTS WITH REGARD TO PUBLIC PARTICIPATION
IN THE UNITED KINGDOM

by Sir Denis DOBSON KuB OBE QC, The Law Commission, London,
and Mr David CUNNINGBAM, Solicitor's Office,
Scottish Home and Health Dept., Edimburgh

Devolution

1. A healthy democracy must develop and adapt itself to changing circumstances.
The activities of central government include many substantial powers and functions
which could be exercised at a level closer to the people. While decentralisarion
has gone some way to bring decision-making nearer the people affected further
change may be necessary to give fuller recognition to the distinctive identity of
some areas within a State.

Z, There may be a case for the creation of elected as well as administrative
institutions in some such areas whereby these institutions are given legislative
and/or executive responsibility for decisions which primarily effect the people
living in these areas,

3. In this connection mention was made of the concept of devolution to Scotland
and Wales, particularly in the case of Scotland, where such respomsibility was to be
conferred on Scottish institutions, without prejudice to the unity of the UK and

the ultimate sovereignty of the UK Parliament.

Community councils

4, Mention was made of the new concept of comunity councils in Scotland, which
represented an effect to overcome the remoteness felt by the governed from the
centres of decision-making affecting their area.

5. Under the Scottish scheme, the councils were given statutory recognition as
integral part of the local govermnment structure, without however bed another tier
of local govermment (ie without being a legislative or administrative organ). They
were regarded as an official organ of local public participatiom in velation to
matters affecting their community.

6. The great advantage of such councils was that they represented a continuing
framework of public participation - instead of an intermittent one only coming into
being in a local crisis situation.

7. There was considerable flexibility built intoc the Scottish scheme, so that a
type of council best suited for a particular area could be opted for. This might be
for example a neighbourhood council (covering a compact area and having pressure
group type of functiomns) or a locality council (covering 2z larger arss and having
more of a co-ordinating role in relation to public opinion}).

8, Whatever type of council might be chosen, among the minimum statutory
requirements were:

a. that their purpose should be to ascertain, co-ordinate and
express to the authorities concermned the views of the
community concerned;

b. that the councils and authorities concerned should have
procedures whereby they keep each other informed of
matters of mutual interest.
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SOME NOTES ON PETITION 1IN COMPARATIVE LAW
by Mr P GIOCOLI WACCI, Professor at the Faculty of Law,

k)

University of Bav

Ha

There is one 1 itution in contemporary comstituticnal law which embodies the
most typical example of a contradiction between reality on the statute book and in
ﬂvarydﬁv life Thi

yet is ra ely used in the practice of democratic participation in shaping the state’s

declsions. .

Tt is widely thought that the swmall number of concrete cases where the vight of
pefition has been exercised is due to the fact that it is of Idittle use 1
liamentary régime and is rarely productive. It is also thought that it
rcised in exceptional cases because of the numerous, far more efficient means of
luencing parliamentary bodies that public opinion has at its disposal nowadays,
means such as the press, trade union pressures, party political propaganda, etc.
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On the other hand, this right is expressly or dmplicitly recognised in almost
all the present-day constitutions, with a few variations in wording or conceptioun.
Presupposition of this right, as opposed to mere explicit acceptance is the best
expression of the need for it in democratic societies, While the petition, which is
the only manifestation available to individuals, has been conserved despite its
rare application in 21l societies defined as democracies because they are based not
only on the double balance between government and parliament, but also on the triple

relationship batween govermment, parliament and people, and while it has been
abolished in countries where absolute power reigns, it is awarded its surest
recognition in systems which do mot recognise it expressiy. I am thinking of the
Constitution of the USA, which does not guarantee the vight of petition directly,
but which does so indirectly in Article 1 of the Bill of Rights, which states that
"Congress shall make no law abridging the right of the people to petition the
government for a redress of grievances”. This clause seems to consider the right

of petition as a natural right (the birthright of all men, as the English judges
had already affirmed), since any individual may apply fo the authorities in ocrder to
assert his personal claims, even 1f that right is not recognised explicitly.

In Italy, in the vegional context, the institution of petition has received not
only express recognition but alsc an important boost to its value as a means of
furthering local interests, which are necessarily general, and to its typical
funcition as a techmical instrument of liaison between the community and the
representative bodies in the region in closest contact with the populations
concerned. This has happened despite its infrequent use at national level, where
petitions are few and almost always collective, and more particularly despite the
Constitution's lack of reference to the petition. In Article 123, the Constitution
delegates to the regions the right of initiative and referendum, im accordance with
their respective statutes; but it says nothing about the petition at regional level.
Consequently, it must be deduced that the vight of petition to regional councils is
not guaranteed by the Constitution.

rtheless, most of the ordinary statutes, in more or less identical words,

or the rvight of each citizen to petition the regionzl councils in order to
~he adoption of measures or to set forth joint claims. The only exceptions
atutes of Apuglis and Venetiz; however, in the latter region the council's

t
rules of procedure (Chapter XII) do not refer to "petitions” as an institutiocn

re

belonging exclusively to the national system, but as one generally applicable. The
gsame is true of the rvegioms of Sardinia, F

which have special statutes: in Rules 1 i3
procedure they decree that all citizens may i
institution fmplicitly avplwcable in their region
in Article 1 of each region's statutes to the pri

. Friuli-Venezia Giulia and Val d'Acsta,
00 d 29 of their respective rules of
tion the council, deeming this

by virtue of the reference made

15
inciples of the Constitution.
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s ig the petition, which is recognised by almost all legal systems,




Regulations of this kind have developed and amplified the statutory rules, as elsewhere
the statutes have amplified and emriched the comstitutional clauses. Among the
regions with special statutes, Sicily and Trentino-Altoc Adige alone ignore the right
of petition, and among those w1th ordinary statutes A g
attitude is also found on the occasicn of certain legislative A;tb such as the
g up a régime of
i

a]ia alone does so. This
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Apuglian Regional Council’s Law of 16 April 1973, No. 9, settir T

"participation by the people im the normative activity of the region Even though
it constitutes an exception to the general trend towards recognition of this right
at both national and local level, this attitude certainly does not imply that
citizens are forbidden to petition the regiomal councils of the above-menticned
regions. The difference between a lawful activity and & right is guite clear: the

3

first is allowed, the second is guaranteed.

The institution, however, is not often used: neither as a request for information
on regional activities, because other means are thought to be mer" effective, such
as the press, especially the local press; nor as a request for adoption of legislative

3
measures, because it is easier for citizens to get a member of the council to present

e a
2 Bill. It should be emphasised that the legislation of petiticns is not uniform.

The sometimes considersble differences between regional systems do
not call for close study here. They mainly concern : entitled to present
petitions, including municipal and provincial councils and erdr unions
(Statute of Lombardy, Article 61) or more generally corporate bodies, associations
and groups active in the region (Statute of the Marches riticle 33; Statute of
Molise, Article 41) or again citizens acting individual jointly (Statute of
Piedmont, Article 63). These statutes are distinguishe ~om the others both as
regards the persons entitled to availl themselves of thi rightg and alsoc by the fact
that they give mew life at vegional level to the imstiguti collective petition,
which has disappeared from State legal systems.

The collective petition was provided for in the 1848 Constitution of the
Kingdom of Italy, which Iimited it however to "constituted zuthorities", the
exclusion of petitions presented by a community being the rule. On the other hand,
the opposite rule may be inferred from the regional statutes mentioned above.

Collective petitions have been excluded from the most vecent constitutional
rules. In France this type of petition was energetically supported by the
revolutionaries Robespierre and Marat. Although Article 32 of the 1793 Constitution
authorised collective petitions, declarimg that the vight of petition could never be

abolished, suspended or limited, they were nevertheless abolished by the Decree of
25 vendémaire year ITT {Articles 2, 3 and &), after the fall of the "Incorruptible”
The first French law on the right of petition expressly provides in Section 1 that
"the right of petition belongs to each individual and cannot be delegated;

consequently, it may not be exzercised jointly by electoral, administrative, legal,
judicial or municipal bodies, by municipalities and sections of municipaliries, nor
by societies of citizens". It was intended to affirm this way the principle that
all citizens shall exercise the right individually and

'@‘qonally following the
general rule that only such vights as the holder cannot exercise himself may be
delegated.

i

However, although the holder of the right of petition is always The citizen,
the addressee varies widely. Whilst some COHQtiLuaLOﬁS¢ such as the Lithuanian,
Turkish and Ttalisn (Avticles 21, 89 and 50 respectively}, provide that petitions
shall only be addressed to the Parliamentary Assembly, others put petitions
addressed to the legislative chambers and those addressed to other authorities on the
same footing. Examples are: the German Constitutions of Weimar, Article 126, and
Bonn, Article 17; the Swiss Comstitution, Article 57; the Greek Comstitution,
Article 26;: the Polish Comstitution, Article 30; the Rumanian Counstitution,

&rticle 53; the Czechoslovak Constitution, para. 115; the Yugoslav Counstitution of
1921, Article 15, and that of 1946, Article 38; the Constitutiom of the Empire of
Asia (Japan) of 11 February 1889, Article 30, and its successor of 3 November 1946,
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Article 16; the Dutch Constitution of 29 March 1814, Article 8; the Spanish
Constitution of 9 December 1931, Article 35; the Belgian Comnstitution of

7 February 1831, Article 21; the Comstitutional Act of the Republic of Estonia,
published on 3 September 1937, Section 30.

Article 17 of the Basic Law of the Federal Republic of Germany, for example,
provides that "everyone shall have the right individually or jointly with others to
address written requests or complaints to the competent authorities and to the
representative assemblies™. The aim of this clause, similar to that of other rules,
is to achieve a system of plurality of addressees. Although applications addressed
to other authorities may be considered as really modern, typical expressions of the
right of petition, in its original comnception is due to English traditiom the
petition has a single addressee, parliament. The institution of petition originated
in England, with two very precise aims: to draw the attention of the Houses of
Parliament to the needs of the country, which must be given laws, and to complain to
the political supervising authority of abuses committed by some of the State's
administrative authorities. It is true that the Bill of Rights talked of petitioms
to the King, but is has been sufficiently clarified that under English law the King
is neither the actual person nor the constitutional function (the Crown) but is
"the King in parliament”, a combination of the three functions in which sovereignty
is embodied under English law, namely the King and the two legislative chambers.

It has been affirmed that the first amendment to the US Constitution was
inspired by the English concept. However, it appears that the addressee of the
petition is the executive authority and not Congress (the legislative power).

The foregoing comments also concern the clauses of Carlo Albert's constitution.

The Piedmontese Constituent Assembly ownly followed the English precedent and similar
foreign examples. The presentation of the following article is recorded in the
minutes of the Conference Council of 24 February 1848: "Each adult citizen has the
right of petition to the two Houses". This was the origin of Article 57 of the

final version of the constitution. Whereas English laws accorded the power to
receive petitions sometimes to one and sometimes to the other House, our constitution
made no distinction between the two legislative chambers in this respect.

Under the Constitution of 1947-48, the interested party presents its petition
to the chamber of its choice. This is another aspect of the perfect two-chamber
system achieved in Italy. This rule has been established not only by the specific
law, but by the whole system; it is due to the constitutional need to ensure absclute
balance between the two chambers, both being representative assemblies, both elected
by universal suffrage and having an almost identical formation, rather than to a
demand by the petitiomer or to the extension of the sphere of his individual rights.
The addressee of the petition is parliament, not only in its role as the legislative
power, the political authority with the function of suppressing the Acts of the
government responsible for its activities described in the petition, but also in its
role as the representative of the people’s common interests that the petition seeks
to further {(Article 50 of the Italian Comstitution refers to "general needs').

As to the object of the right of petition, a study of the legal rules in
different States shows up differences which are perhaps not superficial. In England,
public petitioms, which are strictly political, are distinguished from private Bills,
which are petitions presented on behalf of particular interests, either individually
or by public or piivate bodies. WNo distinction is made in this respect in
Switzerland and the Federal Republic of Germany, both categories of petition thus being
accepted. On the other hand, the first amendment to the US Constitution refers

xclusively to petitions presented oun behalf of individual interests "for redress of
grievances”. The authors of the Italian Comstitution consider only interests of a
general nature as a possible object of petition, such as the presemtation to
parliament of general needs or requests to adopt legislative measures. Amendments
designed to remove this limitation of the object were not lacking during the drafting
of the constitutional text, but the assemhly rejected such attempts, remarking that
the citizen has many possibilities of redress for his personal affairs, ranging from
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extraordinary appeal to the head of State to other administrative and judicial
remedies. Consequently, it was not deemed necessary to introduce into the
constitution a vight that was already guaranteed by other procedures. It was also
sought to obviate the risk of several petitioms of a persomnal nature being
introduced, bearing in mind the French "complaint™ which, in conjunction with
petition "at the bar", contributed to halting the activity of the French Parlias

The petition presenting perscmal situations is justified under English
where administrative justice, or rather judicial comtrcl over the administration, is
not sufficiently incisive, and where action against a public authority is mot taken
against the institution but against the person responsible, and with the object, a
least theorvetically, of his being asked to pay financial compensation. This iz not
so under Italian law, where the citizen's safeguard agaimst the public
administration is given comcrete form in two classes of remedy: action before
ordinary courts and appeal to special magistrates within the public adwinistration
itgelf. (Constitutional) recognition of a political remedy in order toc expose
interference by the authorities with subjective rights or legitimate interests to
the detriment of individuals would have been completely superflucus.
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ROUGH OUTLINE OF THE LEGAL SITUATION IN
THE FEDERAL REFUBLIC OF GERMANY

by Dr. M LEPA, Ministerialrat,
Federal Ministry of Justice, Romn

1. As to the term of "participation”

The German legal system knows "participation' in manifold forms, as is shown by
the following examples. Nonetheless, the term of participation has not yet been

admitted into the legal language. If one were bold enough to make an attempt at
definition, this might be in the following form:

Participation consists in a direct sharing of the citizen in decisions
by wrgans of State; or: participation is the direct co-operation of the
citizen in the exercise of State authority.

2. Participation and constitution

It is only for specific cases (such as Article 7, para. 3, 3rd sentence;
Article 16, para. 1, 2nd sentence; Article 103, para. 1 of the Basic Law) that the
Basic Law envisages a direct co-operation of ths citizen in decizions of the State.
Apart from this, Article 20 of that law lays down that the Federal Republic of
Germany is a democratic State in which all authority emanates from the people. Such
authority is exercised by the people by means of elections and voting and by specific
legislative, executive, and judicial organs. The Basic Law thus decides in favour
of what is knowa as representative democracy.

3. Development of participation outside the copstitution

Outside the constitution the German legal system knows participation in the
sphere:

- of the legislator (Sectiom 73 of the "Geschiftsordnung des
Deutschen Bundestages" /"Hearing'/),

- in the sphere of the government (Section_}O of the _
"Geschiftsordnung der Bundesregierung" /[reception of deputations/
and Section 24 of the "Gemeinsame Geschiftsordnung der Bundes-
ministerien” - Part II - /Hearing of directly concerned experts
and unions at the preparation of legislation/),

- in the sphere of the practice of the courts (Sections 28 et seq. ,
66 et seq., 108 et seq. of the "Gerichtsverfassungsgesetz" _
/participation as jurors and honorary judges of commercial courts/).

The chief significance of participation, however, lies in the sphere of the
executive, ie in the sphere of participation in administrative decisions. Various
forms of participation may here be distinguished:

The hearing

A frequently found form of participation is the hearing of citizens affected by
an administrative decision. It is found for instance

in the field of the protection ¢f the environment (Section 51
of the "Bundes- Immissionsschutzgesetz"),
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in building law (Section 18, para. 2; Section 21, para. 3;

3

Section 120, para. 2; Section 151, para. 2 of the "Bundesbaugesetz'),

- in the sphere of town building law (Sectiomn 24, para. 2 of the
StHdtebaufdrderungsgesetz™),

- in the sphere of law concerning "Rechtsanwdlte" (Sectiomn 16,
para. 2; Section 17, para. 3; Section 28, para. 2 of the
"Rundesrechtsanwaltsordnung").

Apart from the specific provisions it is a valid general rule that the
affected citizen should be heard before an administrative decision encroaching on

his interests is made.

The discussion

Numerous provisions make it mandatory for a public authority to discuss the
situation in fact and in law with the affected citizens or common interest groups
before making its decision. Examples of this are:

- Section 66, para. 1; Section 109, para. 1; Section 112Z,
para. 1 of the "Bundesbaugesetz",

- Section 58 of the "Beamtenrechtsrahmengesetz"”,
- Section 94 of the "Bundesbeamtengesetz'.

The right to make recommendations and/or proposals

In certain cases the legislator gives particular groups of citizens the
opportunity of naming persons for specific activities or of delegating them inte
decision~-making organs.

Examples:

- Section 6, para. 2 of the "Postverwaltungsgesetz',

- Section 10, para. 2 of the "Bundesbahngesetz",

- Section 94, para. 2; Section 107, para. 2; Sections 164 and 166
of the "Bundesrechtsanwaltsordnung".

Right to take an active part in decisions

In some spheres citizens - especially experts and representatives of common
interest groups - are even conferred the right to take an active part in the decision
DTOPer .

Examples:

- Section 9 of the "Gesetz iiber die Verbreitung jugendgefZhrdender
Schriften™,

- Section 62 of the "Giiterkraftverkehrsgesetz",

- Section 5 of the "Postverwaltungsgesetz'.
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4, Points of view proposed to justify participation

Participation such as the legal system of the Federal Republic of Germany
provides for a multitude of spheres of life, serves many purposes:

- the self-determination of the citizen:
- the lucidity of the decision-making process,
- the control of administration,

- the increase of knowledge of -those responsible for
the decision,

- the propriety of the decision,

- the stremgthening of the protection of the citizen's rights
and interests by the law.

Participation thus serves the purposes of the postulates of the maxims of

democracy and of constitutional principles as embodied in Article 20 of the Basic
Law.,

5. Current problems of participation

Recently we have seen the emergence of what are called "Blirgerinitiativen',
chiefly in connection with the comstruction of nuclear power plants. They are unions
of affected people united by a common interest. Their aim is to gain a right to
practical co-operation in the decision~making process which is not envisaged by the
law. = The reason why "Biirgerinitiativen"have come to the fore lies in the fact that
citizens have become conscious of their too limited possibilities to co-operate in
the administrative decisions objected to - such as a decision concerning the site
and construction of a nuclear power plant - and of the failure of the political
parties and other common interast groups to make persistent efforts in locking after
matters in which the citizens feel they have a concern in. The solutiocn may lie in

a broadening of the basis for participation or in shifting the decision into the
parliamentary sphere.
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FORMS OF PUBLIC PARTICIPATION IN THE PREPARATION OF

LEGISLATIVE AND ADMINISTRATIVE ACTS IN THE FIELD

OF BUILDING AND TOWN PLANNING WITH SPECIAL REFERENCE
TO THE FEDERAL REPUBLIC OF GERMANY AND THE UNITED KINGDOM

by W SCHWANTES and E WERTZ
with the assistance of R A G 0'BRIEN,
Members of the Permanent Commission "Droit et Technigque'
of the Union Internationale des Avocats

Though the magic word "participation'” -may not have become popular before the
mid-sixties, the principle behind it has always been discussed when people being
subject to decisions were not admitted to participate in making them. Thus, an
enormous amount of paper has been writtem about the subject before Charles de Gaulle
used the word participation as a sedative to calm the revolutionary scene of France
in 1968, TInstead of adding to the overall literature on participation, it is
intended to discuss it with particular regard to one small sector of political
reality: building and town planiing, assuming that both are part of the same sector.

In the field of building, the role of experts has still more weight than in town
plarning., Without doubt it can be said that except the owner's rights there is nc
participation of the population either in the basic legislation for building or in the
procedure of the building permit. Or, what is even more, it must be doubted that
there is enough participation of the parliaments in the decision-making of experts
in this field: we have only to regard the procedures by which norms and standards are
usually introduced intoc legislation through by-laws, the deliberation of which is left
to experts by the parliament. This assignment of parliamentary competences is based
on the erroneous opinion that by-laws are absolutely non-policical: an opiniecn
fostered eagerly by the experts' clan pretending too that the scientific and technical
components of norms are far beyond the comprehension of politicians. It becomes
quite evident that standards are also political issues if ome only looks for
instance at the differences of national norms for the ferroconcrete being certainly
not submitted to different laws of nature., The case can easily be followed up to
find out that particular economico-political interests largely influenced these
standards {(for instance the proportion of steel and concrete under certain
conditions).

Another example more directly affecting the user of buildings is the German
standard of the basal surfaces of furniture. This norm - together with the omne for
the minimum (= maximum in practice) floor space in public y subsidised housing - led
to the endless reproduction of identical rooms and apartments excluding individuality
and adaptation to particular needs. The committees being charged by the legislator
with the elaboration of norms are usually composed of experts representing science,
practice (practising architects for instance), industrial production, higher public
administration, and perhaps, a consumers’ board. The position of the latter is
notoricusly weak. There is no need to add that the administration, particularly the
ministerial one, being charged with the formulation of by~laws often comtributes
the most crucial details of laws which are sometimes themselves restrained to mers
formalities.

Since there is not much room for participation in the field of building in the
sense of construction, this report confines itself to the field of town planuning.
In spite of the reader's unquestionable acquaintance with the principles of
participation in this field, it seems necessary to call back some historical and
philosophical keywords in order to set up the background as well as the context of
our discussion.
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The uncontrolled development of the 19th century - due to its liberal
conditions - has proved the necessity of planning. The evolution of democratic rules
and the increase of autonomy of local government logically led to the submission of
planning to democratic decision-making. But, planning was not as new as that.
There had been planning as long as men tried to organise their social and individual
existence. There had always been some sort of planning done by the territorial
authority, whether it was the King, the Kaiser, or an inferior nobleman. This
planning - of wars, battles, roads, canals, towns (as for instance Versailles and
Richelieu), of housing (for veterans) - did not change in principle when planning
and building control was established on the basis of the community of local
government. From the beginning of a democratic decision-making in the field of
building and town planning this very often found itself in competition or in conflict
with the traditiomnal planning being carried out by instances of the central
government. Since they were supported by long traditions, governmental planning
authorities developed technical, scientific and sometimes political abilities and
competences on a much higher level than planning authorities particularly of smaller
communities could ever attain. The political power being thus accumulated by and
within governmental planning authorities has been designated as technocracy or
expertocracy.

Local planning authorities being forced to deal with governmental offices had
to develop similar abilities and competences. They also engaged experts who
sometimes erected a technocratic fortress within the planning authority, inevitably
diminishing democratic decision-making.

The phenomena described so far influenced more strongly the planning process in
countinental Europe than in the United Kingdom, where the planning officer was not
allowed to show any political colour until the late sixties and was generally more
restricted to a consultative status than his colleague on the continent. The fact
that Great Britain was one of the first countries in Europe to establish participation
in the planning process by law was perhaps provoked by an alarming increase of
experts in the planning field and a certain instability of govermmental decisions as
a result of altermating governments due to the British election law., (To a
continental observer it seems understandable that the man in the street being
submitted to planning decisions and seeing them so often modified by change of the
central government, searches stability for himself, in his own political and
geographical "environment".)

Another reason may have been the lack of balance between the competences of
central and local governments. The more planning decisions and the approval of plamns
are reserved to the central government, the more people on the local level may feel
to be "overgoverned” and the more changes of policy of the central government break
into local affairs in a disturbing way.

Still, the degree of democracy in plamning is far from being higher on the
continent as for instance in the Federal Republic of Germany. Here governmental
institutions for sectorial planning {(communications of all kinds, water supply,
energy supply, education, industrial development etc) hold a deminant position in
the planning process, being able to make decisions excluding parliasments, in
ministries and other specialised organisations. And, which may even be more
important, they normally have the money and the hierarchically organised staff to
implement their plans. Concurring particularly with small communities and their
planning decisions, they nearly always win the game if it is only for the reason
that their implementations are considered as gifts.

To come back to a more general background, another fundamental defect of
democracy should be mentioned, a defect which could be called the "interior
subversion” of parliamentary decision-making. Without trying to analyse the reasons
for the "interior subversion" it can be described from the point of view of the public
concerned: nearly all parliaments of the world, nc matter at which level, community
or national, do really take important decisions in their sessions. These are more
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or less the celebrations and the demonstrations of decisions already taken before
by committees, by groups of experts, fractioms of parties etc. Public control of
that kind of decision is notoricusly difficult, since committees, fractions etc are
used to discussing behind closed doors. (There was a strong desire pronounced by
British newspapers in 1970-71 to be admitted to sessions of planning committees at
the level of the community.)

Another point is that members of parliament have become too much exposed to the
prassure of the lobby or to structures of non-parliamentary power of other types
being very well indicated by the German term "Honoratiorendemokratie" used with
special regard to smaller communities.

Tacts as exposed so far and perhaps some more have been at the origin of the
institutionalisation of participation which was meant to be a possibility for the
citizen to “take part" in decision-making during the planmning process. This taking
part was restricted on one hand by the power given legally to parliaments and on the
other hand by the geographical and political "size" of the object of decision. To
say this less abstractly: decision-making could be open to participation for instance
on the level of a quarter of a town, some blocks of houses, a small community, the
iocalisation of a kindergarten or a primary school etc, ie om a very local level,
so that "the circles” of higher-level planning would not be disturbed. The late
Joint Parliamentary Secretary, Skeffington, one of the prophets of participation in
Great Britain, emphasises that all final decision-making has to be reserved to the
elected, representative parliaments. This shows that pariicipation is meant to
influence parliamentary decisions but not to usurp them.

There is no value of its own. Value depends on a system of values, of the
angle of view etc. Participation does not automatically mean more democracy.
Professional plamners very soon discovered participation as a2 means of planning.

This versicm of participation is sometimes used very pragmatically to mobilise
citizens against councils or - gemerally speaking - to strengthen the planner's
position if this for once is weak. 1t also umay happen that participation stremngthens
the position of minorities being able to play on the participation instrument with
virtuosity. That is where Skeffington's concerms may come from!

Another quite current reproach to participation should not be concealed: it is
caid that decision-making sometimes becomes entirely impossible by the intervention
of participating people. Or it may occut that decisions are delayed to an extent
which paralyses plamning. These critical remarks are of the same kind as the more
general ome that participation of people in planning has its success merely in being
against an issue of the authority, a proposal or a plam, and that it alwost never
succeeds in setting up alternatives of comstructive quality. Though there were some
positive experiemces in America, for imstance, in the advocacy planning scheme
showing that alsc comstructive contributioms can be produced by participation, these
criticisms are to be taken seriously.
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R A G O'Brien, MA, London

PARTICIPATION OF PEQOPLE IN URBAN DEVELOPMENT PLANNING
(AND RELEVANT ADMINISTRATIVE ACTION) IN GREAT BRITAIN

The control exercised over town and country development is considerable and has
been progressively extended since such control was first imposed in the Housing,
Town Planning Act 1909.

From 1 July 1948, when the Town and Country Planning Act 1947 came into force,
every local planning authority (that is, the councils of counties and of country
boroughs and, for London, the Greater London Council, all of which are elected
bodies) have had to make surveys of these areas and teo prepare development plans
based on those surveys.

Such a development plan must indicate the manner im which the land covered by
the plan is to be used and the stages by which the development is to be carried out.

The development plan has to be submitted to the appropriate Minister, now the
Secretary of State for the Enviromment, and notice of that submission must be
published in the London Gazette and for two successive weeks in at least one local
newspaper circulating in the area.

Those who have any objection to the plan may send their objections in writing
to the Secretary of State, The Secretary of State has three options:

1. he may reject it and ask the local planning authority
to think again;

2, he may give the objectors a chance of a hearing before
one of his inspectors, usually a qualified surveyor
experienced in town planning matters; or

3. he may institute an. inquiry held im public by such an
inspector. Such an inguiry is conducted like a case
in court in accordance with rules made by the Lord
Chancellor under the Tribunals and Inquiries Act 1971
with the local planning authority and all other
interested persons being entitled to attend and to
state their case, either themselves or through a lawyer
or surveyor, and to call and examine witnessss who may
be cross—examined. The Secretary of State considers
the report made by the inspector at the end of the
inguiry but he is entitled to accept or reject in whole
or in part the recommendations of the inspector and to
approve the development plan with or without modification.
A copy of the Secretary of State’s decision and his reasons
must be sent to all those who appeared as interested
persons at the public inguiry.

In 1967, a White Paper entitled "Town and Country Planning” - Cund. (Command
Paper) 3333 was published by the government. In this paper thers occurred the
following passage (condensed):

"A new factor has been introduced into planning by the government's
regional policies and by the setting up of the ecomomic planning
councils in the regions and in Scotland and Wales.
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The plans drawn up must be realistic in financial tevms and the
demands they make on the main capital expenditure programmes must

be reasonable in amount and in timing. However admirable they may
be, plans which cannot be realised are positively harmful. They
stand in the way of more realistic plans, and cause needless worries
to pecople who fear that their interests may be affected.

Pecple must be able to participate fully in the planning process,
and their rights must be safeguarded. One of the government’s main
aims in the present review of planning legislation is to ensure

that there are greater opportunities for the discussion of important
changes while they are still at the formative stage and can be
influenced by the people whose lives they will affect. They intend
2lsc to maintain the rights of cobjectors ~ whether they are
individusls or corganisations ~ to argue their case at the formal
stages.

S

The problem is that safeguards built into the planning procedure

automatically slow it up. Procedural safeguards, vital though they
are, slow the progress towards decision, and there is growing
impatience at present delays. These delays may hold up de
that matters greatly to the people concerned and may be
importance for the country as a whole. While the preser %Dﬁ;mm of
proper rights of representation is of overriding importance, some
streamlining of the system is essential if unfairmess to those who
wish to develop is to be avoided.
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There are therefore conflicting but basic requirements to be
reconciled. On the one hand there is the desire for more
consultation and wider association of the public with plann
on the other, there is the need for quicker decisions. The
government believe that the way to satisfy these requirements
lies in devolution of responsibility for some planning decisions,
and in simplification of procedures. With these aims in mind,
the government have decided to introduce legislation to improve
and modernise the town and country planning system ..."

The new legislation referred to was contained in the Town and Country
Planning Act 1971 as subsequently amended. (Similar provisions applicable to
Scotland are contained in the Town and Country Planming (Scotland) Act 1972.)

Under the Act of 1971 a new system is imposed for certain areas. The duty to
make 2 new survey every five vears is in those areas replaced by a provision that the
local planning authorities for these areas may cause fresh surveys to be made at any
time and must do so whenever required by the Secretary of State.

This survey leads to the preparaticn of what is called a "structure plan” which
iz a written statement indicating the authority's gemeral policy and showing tvends
and tendencies and setting out a broad basic pattern for future development., This
statement must be based on the survey and have regard to regional economic planning
policies. In particular, the statement must indicate any area called am "action

area” which the local planning authority selects for comprehensive development.

The authority has to give adequate publicity to the survey report end to zmy
matters which it proposes to include in the structure plan, and adequate opportunity
must be given to any person expected to have an interest in the matters which are to
be imcluded in the structure plan to make representations to the authority which has
to consider these representations. Thus the public has a chance to participate in
the making of the structure plan.
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When the structure plan is submitted for approval to the Secretary of State he
must be informed about these matters and, if he is not satisfied, he may return the
plan to the authority with instructions about further publicity and re-submission of
the plan.

The Secretary of State may reject the plan ocutright: otherwise he must consider
any objections and cause an examination to be made in public by a person appointed by
him of such matters affecting his consideration of the plan as he considers ought to
be examined.

Eventually, the Secretary of State may:

i. reject the plan, or

ii. approve it in whole or in part, or

iii. approve it with or without modificatiouns.

He must issue such a statement as he considers appropriate giving the reasons
for his decisiomn.

The second innovation made by the 1971 Act is the provision for the msking by
the appropriate local planning authorities of "local plans'. When a structure plan
has been approved by the Secretary of State, the authority must consider the
desirability of making a local plan for any part of its area. The authority may also
be directed to make a local plan by the Secretary of State, and it must make one for
any action area it has.

A local plan must conform to the provisions of the structure plan and is the plan
which is likely to have a direct effect on an individual and his property. It
consists of a written statement and a map and sets out in such detail as the authority
thinks appropriate its proposals for the development and other use of land in that
area to which the plan relates and for any description of development 'or other use of
such land.

As in the case of a structure plan, the authority must give adequate publicity
of their proposal to prepare a local plen and of the matters which it is intended to
include in that plan, and must afford those who may be expected to have an interest
in such matters adequate opportunity to make representations to the zuthority.

When sending the local plan to the Secretary of State, the authority must inform
him of what they have done in this respect and he may interfere if he is not satisfied.

When the local plan has been prepared and before it is adopted by the local
planning authority, copies must be made available for public inspection And information
must be given about the time within which cbjections to the plan can be submitted.

In this case, the objections are to be sent to the local planning authority. Any
objections received within this time must be considered by the authority and they may
in addition decide either to have a private hearing of the objections or a locazl
public inquiry. After the objections have been received and considered and, if the
authority so decide, a private hearing or a lecal public inquiry had been held,

the local planning authority may adopt the local plam,

The structure plan, as approved by the Secretary of State, and the local plan,
as adopted by the local planning authority, together form the development plan for
the area,
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The reporters are convinced that no country in Europe has experienced
participation as much as Great Britaim, it really was the outrider in this field.
There is such a variety of cases and methods that selection is inevitably
accidental.

The spectrum reaches from mammoth planning issues as for instance the Greater
London Plan to sectorial decision-making as for instance the proposal for a
controlled parking zome in the London Borough of Ealing, both being organised
thoroughly. Another example is the two-year lasting “campaign' of 15 public
hearings, ome for each well-defined district of the London Borough of Sutton. The
hearings were attentively prepared by publications, information, discussions in
small groups, exhibitions etc. Objects of the hearings were general aims of
development as well as concrete planning issues. The administrative organisation
was much the same as the one of Darmstadt being described later and having certainly
learned a great deal from British experiences.




Dipl.-Ing. Winfried Schwantes, Stuittgart

CIPATION IN THE PLANNING PROCESS AT THE
IN THE FEDERAL REPUBLIC OF GERMANY
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Furthermore, an extended participation tends to conflict with the competences
of the local government.

The amendments of the BBauG of 1977 introduced the new scheme of participation
into the general building and planning law, thus unifying the basis for participation
at 311 planning levels.

Some authors believe these amendments to be a sign of the conviction of the
legislator that participation is of advantage both to citizems and planning
authorities,

Following the British example, participation is mnow established an an
opportunity or even a right given to the population at an early stage of the
planning process to make comments also on aims and objectives of planning (§2 and
2 {(a) BBauG). DNevertheless, communities have an enormous latitude in practising
this paragraph: they can define the areas to which participation is limited, fix the
delays for comments and the way participation is organised. The §2 (2) only sets a
frame: the community has to publish as early as possible the general aims of
planning and its effects. It has to give opportunity to the public to give comments
and to discuss issues. The community is bound to put forward alternative planning
schemes. On the other hand, the law clearly says that after this hearing there will
be no other opportunity for intervention besides the one already included in the
Act of 1960,

So far, no experience has been made with the new BBauG. Yet, it can be expected
that the new participation model will only be applied if the expenditures caused
thereby for the administration remain within defendable limits. There will alsoc be
a new discussion of the principles as sooun as participation conflicts, in particular
cases, with communal policy. The scheme provided by §2 (a) is described by
commentators as an anticipated participation. Practice has to prove to which extent
a genuine participation will be possible. It cannot be excluded that participation
may also be employed to accelerate the formal plauning process without taking into
consideration the interest of the population to a sufficient degree.

The amended BBauG adapts the "social planning' of the StBauFG in its §13 (a)
aiming to avoid detrimental effects for the population concerned.

In consideration of their financial situation, it must be doubted that the
communities will be able to implement the results of the social planning because
there will be no subsidisation according to the BBauG as it is provided te an extent
of two-thirds of the total expenses to be paid by the State and the Linder according
to the StBaufG.

PARTICTPATION ACCORDING TO THE StBauFG

As it was said before, the StBauFG (Law for the promotion of urban renewal and
development) has been in force since 1971. Unlike the new BBauG, the StBauFG has
been experienced also in its parts on participation, in particular in order to cbtain
the subsidies granted.

Though the social plan is more and more considered as a plan of social
assistance or of social relief, participation of the population concerned is
organised as provided by law. Certain models have been developed and almost
institutionalised. The "development forum' on the community level, permanent
advisory boards of representatives of the citizenship at the level of town distrccts
"eitizens' initiatives" (Biirgerinitiativen) etc. The law giving room for different
forms of participation, communities very often applies particular organisatiomal
schemes adapted to the planming cases in questiom.
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Some examples:

1. Tibingen (Baden-Wirttemberg):

A team for social planning is engaged in the social plan as well as in the
promotion of participation. The team tried to combine both activities. The
following elements have proved successful:

. activating methods of interviews;

. working groups composed of socially disadvantaged
inhabitants and members of the team intended to
give opportunity to expression of interests;

. exhibitions,; meetings and inquiries in a specially
installed "bureau for renewal" and other public
relations activities.

2. Ansbach {(Bavaria):

The community charges a consultant with the preliminary survey and the
elaboration of principles for the social plan. The consultant:

. holds interviews;

. organises meetings in sub-districts of the area
concerned to facilitate the survey and to promote
participation;

. initiates the foundation of a "remewal board" to
accompany the entire planning process as a forum
for public discussion, an institution to reply
on issues of the administration etc.

3. Darmstadt (Hessen):

The community decides to leave the local planning and the social planning to
its own administration. Side by side with the working group "compulsory plan", a
working group "social plan' is established. It is composed of representatives of the
town planning department, the real estate department, the housing department, the
department for legal affairs and for social assistance. In addition, a working group
"renewal bureau' is established. It is composed of members of the "compulsory plan”
and the "social plan" groups. The "bureau" has to guarantee close cortact between
population and administration and tc inform as well as to advise citizens. The
"bureau"” is given an adequate possibility to act and to decide on its own. In order
to enlarge participation, the community council engages an advocacy planner. (This
model seems to be interesting for larger remewal and development schemes in larger
tovms. )

The changing conditions of planning due to the changes of the economical
situation, the decrease in population, the reduction of public and private investments,
demand a revision of participation policies.

|
|
CONCLUSTONS : i‘
|
|
|

In future, planning will be marked by the size of its steps becoming
considerably smaller. Also the areas concerned by relevant planning will be reduced |
in size. This will implicate a shifting of the scarce resources from long time and
overall planning to a short term and locally restricted planning. Therefrom can be
deduced that participation has its best chances on the local level. On the other
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hand, a tendency towards institutiomalisation of participation cannot be denied.
There is also (as, for dinstance, in Northrhine-~Westfalia) a trend to give certain
competences to councils of sub~districts of larger towns.

The level of planning which will be the most adegquate for efficient
participation is the town quarter or district being "handy"” from the political and
from the planning point of view.

The basis of participation is political emancipation. Emancipation may also
be borm out of experiences in others than the planning field as proves ths French
example of punctual participation practice in the town planning field sprung from
the trade unions tradition. Participation without emancipation (which also means
ability to take responsibility) can lead to paralysation of planning by “toc much®
democracy as we have seen it in some cases in the Netherlands where the planning law
provides participation to a large extent.

Yet, it should not be concealed that a certain egoism of the local population
may help to preserve local individuality and quality. In the Fedevxal Republic of
Germany we notice that the trade unions have discovered urban planning as an object
of their interest.

Though the case of Bologna, Italy, cannot be tramsferred
without difficulty, it shows that decentralisation of communal planning compeiences
contributes positively to participation and to emancipation.

It was said in the beginning of this report that there is practicall
participation of the population in building (neither at the state of planning nor in
implementation). But this should not insinuate that there wes no unsed of pu
intervention. The reporters believe in firstly meking parliaments aware of their
loss on control also in the field in gquestion and of the political chavacter of
certain norms and standards. The consumers and their boards should be given more
opportunity to participate in the deliberation concerning mnorms. But, there should
also be more public comftrol especially in cases where the technical comporents are
of minor importance, which is true for many dimensional standards. Examples could
be cited as the one Nader demonstrated in the USA and John Tyme, the British
protester against motorways, showed in the field of plamning. It should also be
seen that numerous standards imposed humanly unbearable envirommental conditions
under the pretext of technical necessities. (This is in short one of Tyme's
arguments.) Opportunity should therefore also be given to "opposing experts” in
order to avoid one-directional argumentation or criteria,

Organising participation necessitates preliminary information of those who are
to be invited to participate in the planning process. Many ways of information have
been tried. From regional television to printed pamphlets sent individually to each
household in the area concerned (Sutton). Everywhere the press, preferably the local
one, is called upon. This is not without danger for participation if the press
instead of restraining itself to information intervenes by opinion-making and
directing actions. The same kind of manipulation may zlso result from the
assistance of other mass media. There is certainly not less danger in wass meddi
being under control of the planning authority or the administration.

W

Another form of perverting participation by a new representation can be
observed wherever participation is solidly institutionalised when advocates
specialise to represent people in public hearings and inquiries being confronted
with other jurists eventually representing the authorities.

Even the best organised participation can be turmed inte its opposite.
Participation being usurped by unscrupulous mimsrities can be perverted into
anti-democratic actiom. But, this is one of the well-kmown risks of democracy and
ne reason to blame participation as such.
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THE BELGIAN EXPERIENCE WITH REGARD TO
PUBLIC PARTICIPATION IN THE PREPARATION CF
LEGISLATIVE AND ADMINISTRATIVE ACTS

by Mr A VANWELKENHUYZEN, Professor at the Faculty of Law,
Free University of Brussels

A parliamentary végime of the classical type exists in Belgium already for more
than one and a half centuries. Direct participation by the public in the
preparation of legislative acts has hardly had any success. On the other hand, the
personal intervention by citizens or groups of citizens in the preparation of
administrative decisions is a living reality even though it is only a limited
aspect of democracy and still occasionally subject to certain changes.

i. Participation in the preparation of legislative Acts

The fathers of the Constitution of 7 February 1831 ignored the institution of
eferendum. Since then attempts to introduce it on the occasion of constitutional

evisions have failed.

When a revision was undertaken in 1893 at the initiative of Leopold II who was
very much in favour of it (1), an attempt was made to bestow on the King acting
under the responsibility of his Ministers the right to ask the opinion of the voters
cn anv public or private Bill for legislation submitted to the chambers. The
government proposal met with an "ignominous failure™ (2). The private Bill by two
"radical" politicians, JANSON and FERON, to institute a referendum post legem was
algo rejected by an overwhelming majority (3).

On the occasion of the 1921 vevision, an extraparliamentary commission for
institutional reforms suggested a referendum system the only object of which was to
remove the separation between the chambers when there was a difference of opinion
between them., This system was adopted by the senate but rejected by the other
chamber. 1In that chamber, various other proposals to institute a referendum ante
or post legem, or a decision-making referendum or else a comsultative referendum
were proposed to the chamber but were each time ruled out by large majorities (4).

When the declarations concerning the 1954 revision were being prepared the
member of parliament, A SAINT REMY, proposed "to introduce in our country, like in
Switzerland, the popular referendum' which should be both for legislation and
constitutional matters and such in view of "the sacrifices of sovereignty' which
"the creation of Europe” would require (5). The special commission set up to
examine the draft declaration on revision rejected this proposal with a unanimous
vote winus one, and stated emphatically: "it is undeniable that the referendum does
not safeguard a better functioning of political institutions™ (6).

It seems that in Belgium, the matter of the referendum has been definitely
settled: the representative system of this country does not seem to permit such a
device of direct democracy.

On the other hand, the idea of ovrganising a consultation of the people
{sometimes referred to as "consultative referendum”) is genmerally regarded as an
acceptable thing. In 1937, the Centre for Studies on Reform of the State (CERE)
concluded that such a procedure could be resorted to by the law without any prior
modification of the constitution (7). The distinguished lawyers belonging to this
centre added however that a popular consultation was not in their view "particularly
useful” and that "only under exceptional circumstznces (...) should the legislative
power decide to resort to it" (8).




An Act of 11 February 1950 provided for a "popular comsultation with regard to
the royal question”. The question submitted to the voters was the following one:
"Should in your opinion King Leopold IIT exercise again his constitutional powers?".
The partisans of this consultation based themselves on the opinion of the Centre of
Studies for the Reform of the State (9). Its opponents pointed out that the
constituent chambers in 1921 had expressed their opposition against the referendum
even if it were 'a simple consultation (10). The Act was adopted and the comsultation
took place on 12 March 1950: more than 577 answered "yes". Following a decree by the
parlisment of 20 July 1950 which founded that "the impossibilicy to reign’ had ended,
King Leopold IIT actually took up the exercise of his powers again. But after
violent incidents provoked by his return, he renounced at the beginning of August

tc a continuation of his reign and an Act of 10 August 1950 confirmed on the

Crown Prince, the future King Badouin, the function of head of State. The final
solution of the "royal guestion” therefore was contrary to the wish expressed by the
majority of the people who had been comsulted. 1In other words, this reference to

the opinion of the voters, albeit on a complex and highly emotional question om
which people certainly had many different views, produced a result that was hardly

a very convincing one.

Further popular consultations have since been proposed but none of these has
ictually been accepted by the legislature (11). We should like to mention in
particular one of the most recent proposals "a Bill to introduce popular”
consultations with regard to constitutiomal and linguistic questioms" (12). TIts

urpose was to allow a consultation of the inhabitants of certain areas whose
(proratlon in this or that linguistic area is a subject of controversy in order
to obtain their opinion whether they wish to see their municipality attached to this
or that administrative region which means that it will be incorporated in a
particular linguistic region {(where a legal régime concerning the use of languages
ig in force). The Bill was rejected at the cormission stage by 2 large majority.

E@ the advocates of this Bill who based themselves on the "elementary right of
citizens of a democratic country to decide themselves on their own destiay"” its
opponents replied that a popular consultation "is centrary to the principle of
parliamentary democracy and even not without denger for parliamentary democracy (13).

U 0 ﬂ‘
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While the great political parties in Belgium ars not very much in favour of
appealing directly to voters in order to invite them to give their views on a hot
political issue, members cof the chamber of deputies and senators de not hesitate to
eive and even to convene themsalves to committee meetings at which legislative
oposals are being discussed, persons whose interests ave at stake or delegations
3 associations or other poll%gvﬂv persons (14). The rules of procedure of the
hamber of deputies provides explicitly at Article 21: "whenm a Bill or a2 motion for
islation is under comsideration, a2 committes wmay hear persons or organisations
ide parliament, obtain written evidence from them and accept or ask for thedr
boratlon" (15).

ke

For a considerable number of years, consultative bodies and other different
?fOWpS have been accredited and can address opinions and proposals to the
31amenL9fy chambers. For example, the Central Economic Council and the National
ncil for Labour enjoy this facility. It appears however that they have
untered difficulties when they tried to present their proposals directly to
iament (16). During the last proceedings for comstitutional revision it had

bee envisaged to recognise explicitly by a constitutional article the possibility
for the ordinary legislature to grant the vight of initiative to public law
orgapizations to be desigmated by dt. However this proposal has failed.
Recently, an interesting suggestion was formulated to improve the relationships
between parliament and the major advisory bodies: the Centrzl Ecomomic Council and
the National Council for Labour: which would if necessary be merged intc one single
body, would be detached from the executive power from which it depends at the
present time and they would be attached to the legislative power (17).
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Another method for associating the public more efficiently to the enactment of
statutory instruments would be to divide legislative power between the national
parliamentary chambers and the sub-national representative assemblies, the cultural
councils and regional councils; such a fragmentation of the legislative power has
been realised or at least authorised by the revision of the Constitution of
24 December 1970 (18). The representative principle is entirely safeguarded. But the
exercise of legislative power in certain fields to representative organs of
regional or cultural communities, which after all are parts of the national community,
would enable a better transmission of the will of the people via those who are called
to express this will. 1In this field, however, the Belgian experience is yet too
recent for any profound conclusions to be drawn.

2. Participation in the preparation of administrative decisions

Participation of individuals in administration takes various forms and occurs
in a great variety of fields. This question has already been studied in Belgium
from the legal point of view as well as from the point of view of administrative
sciences dnd it would be impossible in the present framework to present a succinct
summary (19). We shall restrict ourselves to some of the most characteristic forms
in order to show how it works.

The public enquiry is often a means to learn the wishes of individuals and
groups and above all a way of giving them an opportunity to manifest their
opposition to certain decisions which the administration intends to take. In this
connection one might mention more than 15 laws and other statutory instruments
which regulate adwinistrative enquiry proceedings. Most of them deal with
administrative decisions concerning town and country planning, including public
highways, and expropriation proceedings in the public interest (20). This type of
consultation of the public does not always procuce a substantial impact on the
participation of citizens in administrative decision-making. But at least when the
enquiry is properly given full public notice it may provoke a more or less lively
interest and may lead to other actiomns of the public in order to obstruct or to
accelerate the administrative decision. By way of example we should mention a
planning project for part of the municipality in the Brussels conurbation which led
to the sending of 208 letters cortaining claims and commentaries, 412 protesters and
88 lists with 2,086 signatures (21). The impact of opposition that is registered
under such circumstances or of the support that the authority finds with certain
parts of public opinion is very difficult to measure, but it seems to be altogether
of a certain importance.

Another aspect of public participation in administrative decision-making can be
observed when the law provides that citizens, by themselves or as groups may demand
the setfing-up of certain public services or the grant of certain subsidies or other
forms of assistance. We can mention here an example taken from education law.
According to Article 4 of the Act of 29 May 1959 modifying certain parts of education
law, the State is obliged to open a public school or to cover the cost of transport
to such a school or again to grant subsidies to an existing secular private school,
"at the reguest of parents who desire secular education and do unot find within a
reasonable distance a school at which at least three-quarters of the teachers hold
a diploma of secular -education’. Similarly, parents who wish denominational education
may obtain a grant of a subsidy to an existing establishment of denominational
education or the orgamisation of transport of their children to such an establishment.

4 third form of participation of individuals in the preparing of administrative
decisions consists in the activity of persons representing within management boards
of public services certain economic, social or professional circles. The most
frequent examples concern the boards or committees managing semi-public or public
establishments in the social sector (22). For instance, the administrative board of
the National Social Security Agency is composed of a president and 10 members, five
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of whom are '"delegates of organisations representing employers™ and five who are
"delegates of organisations representing workers™ (Article 57 of the Royal Decree
of 28 November 1969).

Finally, contracts are a means of associating individuals with administrative
action. We have in mind not only contracts for the carrying our of work or
services or the delivery of goods or concession contracts for public services. 1In
new sectors, such as economic management, a contractual procedure may replace the
unilateral decision-making process in which a public authority exercises its
political power. Let us mention as a typical example the ‘programme contracts"
which according to the Act on economic and price controls (Becree Law of
22 January 1945, amended by Act of 30 July 1971, Article 1, §3) are concluded
between the Ministry of Economic Affairs and individual, or, groups of enterprises
in order to stipulate "undertakings with regard to price levels to be applied' (23).
Such agreements have been made for sectors such as bread, electrical appliances,
imported wood, non-ferrous metals, etc. This consultation procedure which is very
typical, raises, unfortunately, where it enables individuals and groups to
intervene in government decisions, "a risk that the State as representing the
general interest is troubled by the emerging domination of certain private
interests” (24). Here we face one of the limits of public participation in the
preparing of decisions by public authorities: it should not result in making the
general interest subservient to the private interests of the most active parts of
the public.
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STATEMENTS

made by various participants during the debates
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Mr Donal Binchy - Ireland

Mr Binchy said that he spoke from the standpoint of a practising lawyer with no
involvement in the academic field or in the fields of government or administration.
He was necessarily uncertain of the conclusions that were expected from the
colloquy. There was no great problem in reviewing or appraising existing forms of
participation in legislative or administrative acts. But to where does this lead?
He suggested that it could only lead to the establishment of some consensus on the

d esired or best degree of public participation.

He considered that total public involvement was not possible except in major
matters such as elections or referenda. In practical terms almost any group. of
pecple - from a national to the smallest conceivable group (for example a club) had
toc manage its day to day affairs by some system of representative democracy through
an elected parliament, council.or committee. Moreover he thought that total involve-
ment by all the people in all matters was undesivable. It was expecting too high a
degree of selflessness from the majority to pass legislation that would penalise
itself in taxes or legislation which gave rise to inconvenience or sacrifice in the
fields of environmental control or planning. Paradoxically however people would
submit £0 any necessary taxation or discipline imposed by their own elected represent-
atives.

The referendum had been used responsibly in Ireland on major matters and not as
a mere political or election gimmick. In one instance a government in power sought
to change our proportional representation system of election to a system of simgle
seat constituencies with a simple majority vote. The people were wise encugh to
reject this proposal but at the next General Election saw no eontradiction inm
returning the same government under the proportional representation systeum.

In conclusion Mr Binchy felt that in general terms, the representative democratic
Process operated well in Ireland, although it was not free from some criticism. The
preservation of a2 sound democratic system required comtilnucus vigilance if it was to
function for the good of the nation and all its people.
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Mr Donal Binchy = Ireland

My Binchy made the following observations on physical planning and environment
matters raised in the paper delivered by Mr Frans van der Burg:

- The legislation relating to planning and development and environment in
ireland was enacted by the process of representative democracy ie by Act of
parliament.

= The powers given by this legislation were mainly delegated to and exercised at
local government or council level.

- Reference to the various papers furnished to the delegated suggested that there
was a great similarity in the laws on this subject in the various countries.

= In Ireland all were free to be involved in the Development Plan for any particular
area or region. The plan had to be published, was open for inspection and
submissions. Where appropriate an oral inquiry was held.

- 4t the level of individual applications, however, we had moved in Ireland to a
guasi-judicial process as distinct from a decision making process. Any person
could appeal against the granting of a permission by a planning authority and,
where appropriate, this appeal became the subject of an oral hearing. Some
restriction was imposed on this by amending legislation passed in 1976 under which |
a person pressing an appeal vexatiously or without substance could be made liable
for costs.

- The general principle in all planning matters was the proper planning and develop-
ment of the area. The legislation, did, however, have the effect of conferring

rights on third parties, which could be abused. Mr Binchy had experience of omne ;
instance where, in his opinion, a valuable industry, with no risk of pollution was
lost through the delays caused by unreasonable objectioms. The result was to the

serious detriment of the local community and, indeed, of the nation as a whole.

- The grant of a planning permission did not abrogate the common law rights of
interested parties. The principle "Sic utere tuo ut alienum non lgedat" still
applied, and affected parties could obtain a court injunction to restrain nuisance
or intervference with Common Law rights arising from the development.
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Mr Jean-Daniel Delley ~ Switzerland

Mr Jean-Daniel Delley suggests three points which could be added to Professor
Grisel’s account:

1. The evolution from direct participation to indirect participation is a ant
trend which was observed in the city-states of ancient CGreece and wmediasval e}
towns just as it is today in Switzerland. Professor Grisel rightly poi 1ts out that
the referendum, which in legal terms follows a decision by the suthorities, in

practice produces effects before the decision. The development can also be seen in
popular administration: the majority of initiatives are not put to a popular vote
but are withdrawn, frequently in favour of compromises worked ocut by the autl i
initiatives which are submitted to the people are nearly always vejecied. The
representative element therefore dominates in the exercise of popular vights.

civizens is

2

. Paradoxically any attempt to formalise participation by individual
doomed to failure - which does not mean that it should never be tried out. Whenevar
pavticipation is put on an institutional footing a system of selecting dhm@ndm made

n the political system begins to operate, which favours sowme of th ; i
liscriminates against others. There will thus always be a need fox
ip ;1Gn which are not institutionalised, arising from the ineq:
vis=d-vis existing channels c¢f participation.
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3. It iz flatiering but dangerous to comnsider the semi-~divect
in Switzerland as a special case: flattering, because the Swiss
the cu r1©sity aroused by their iunstitutions: dangerous, because
as a special case is merely a convenient way of taking no further

Instead of marvelling at the individual genius and traditioc
may be more rewarding to make a systematic comparisonm of two maj e
participation by individual citizens through identification with p"
political temdency - what I would call the party state - and contri

i

Such a2 systematic comparison should bring out the speclal chas
these different types of participation.
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Mr Roger Hayes, -~ Ireland

Mr Hayes explained the position in regard to the referendum in the Comnstitution
of Ireland (1937). First, the comstitution could not be amended except by the use of
the referendum. In recent years the constitution had been amended by referenda in
order to allow persons of 18 years of age to vote and also to permit Ireland to become a
member of the Eurcpean Community. Second, the President of Ireland may decline to
sign and promulgate a Bill (projet de loi) passed by both Houses of Parliament (the
Dail and the Seanad) until the proposal in the Bill is approved by the people at a
referendum. The President acts on a petition to him by a majority of the members
of the Seanad and ome third of the members of the Dail. In fact, this latter type
of referendum had never been used; but it was an important restriction on the actions
of the Houses of Parliament.

Under the 1922 Constitution of the Irish Free State (replaced in 1937 by the
Constiturion of Iveland, which, unlike the 1922 constitution, was enacted by the
people) there was provision for the imitiative. However, an attempt, was frustrated
in 1927 by the then government; and the relevant article in the 1922 constitution
was subsequently deleted by parliament (which could amend the constitution without
the necessity of a referendum).

Mr Hayes explained that human rights and human liberty in Ireland were protected
by the comstitution and were preserved by the Irish Supreme Court, which had shown
itself to be comstantly vigilant in the interests of human freedom. The Court had
in recent times given a number of significant decisions in this sphere and, though some
of these decisions had not been welcomed by everybody in executive authority, they had
firmly established the Supreme Court as the protector of the individual in its role as
the final interpreter of the meaning of the constitution.

It was important to remember that majorities could be just as tyramnical as
dictators. The majority is not always right. Indeed, there were those who felt
- that it was always or generally likely to be wrong. 1Ibsen’s "An Enemy of the People” .
contained a vital warning as to what could happen when the majority was governed by
emotion and not by reason.
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Mrs S V Hoogendiik-Deutsch - Netherlands

As to the last remark by Professor van der Burg, I would like to underline that:

If one accepts that it 1s a rule of law that a government must act on two
principles: a. on proper factual basis; and b. in fairness and with respect for
interests of individuals, then judicial control of administrative acts is an
effective means for making sure that due attention is paid by government to the voices
of individuals and of interest groups.

I would like to give an example for this in Dutch legal practice.

Last spring the Crown annulled decisions made by government authorities in the
case of a matter of great controversy and discussion: the digging of a canal im a
way and direction which would be damaging to envirommental values. This annulment
by the Crown was made in spite of the fact that authorities had already made promises
and much money had been spent.” The Crown stated that there must be the possibility
to give public policy a different course - even if measures had already been taken -
if it is clear that new public opinion and new expert advice indicate that a different
course is necessary.

This should be an example of unasked for advice from the public being followed,
provided it is convincing.

And - too - an example of the influence to govermment policy by interest groups.
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Mr M Karamustafaoglu = Turkey

modern demccratic States are being forced to seek a new form of
iz true that political representation is clearly linked with the
Today, however, it appears that the demccratic process has

the comstitutional and political histovy of western democracies, the first
thdt process has gradually been completed by the extension of suffrage.
of the process the issue of legitimacy, more concretely the right or
ule9 was solved by expressing a preference for a person through voting for
This traditionzl form of representative democracy and political
the aspivations and demands of the public anymore. The public,
participate more in public affairs not only as voters, but as
loyees, students, parents and the like. I agree with those who say
ici patwon is not solely a legal concept. It is, indeed, related with
‘ala psychological and economical matters. Our task, however, is to
-2 and officialize a phenomenon which has become a fact in many of our
What is more, participation is compatible with semi-direct democracy.
ensen %as flght v put it in his paper: 'participation consolidates the
fors government"

2lso J0501btc to a?gue that participation can achieve what proportional




Mr Metin Kaganci - Turkey

Everyone agrees that there sheould be large- -scale public participation in
government and in the affairs of state. But it seems to me there iz one major

obstacle to this. In all the Council of Europe countries - countries where there are
several social classes - the lower and middle classes ave unable to participate,

primarily because bureaucracies everywhere are closed to the public. The buveaucy
uses 2 language which is incomprehensible to cutsiders anu has extremely complicated
and often pointless formalities to carry out. Because of the technocratic approach
adopted within the administration, it becomes a world cut off from the middle and
lower classes in any given country.

Civ il servants also behave rather self-importantly and close the doors of the
administration to the public. They prevent individual citizens from pﬁ aying any part
in it. Turkey providas many examples of this and it is likewise true of France. 1t
would seem that in general, then, the bureaucracy is protected from any cutside influence.

ue take Turkey as an example. There are 10,000 diffevent laws in
and 40,000 administrative regulations and decrees have been @

. In order to understand all these, ie in order (o | ‘
s set up by regulations, one has to be a
te. It is for the man in the street Lo cope Wi

oW

it is therefore not enough to look at participation from
of view. Firxst of all, the plO&“QLlVe barriers surrounding
broken down. This seems to me lmpossible. The alternative

which has yet to be put on an 2qual footing vis-d-vis the administration.
implies setting up a society with no aocial classes. The participation 1
be lv d by ch wging or at any rate influencing society. %o long as there are
co Tests

and class struggles im 2 given country, the problem of sharing
faivrs of State will rewain unsolved; the precedence and the
zdvanta es conferred bv parﬁlalpatio will romain c@ncentrated in the haﬁd” Uf the

A . ed

rich and of other docile minori
buresucrats.
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Mr Charles A Morand - Switzerland

Professor Maisl's report calls for the following comments:

The concept of participation which has been adopted covers all the ways in which
individuals may intervene in political decisiomns. It concludes institutioms as
various as election, popular initiative, referendum, consultation of professiomnal
groups when framing laws, co-ordinated planning and the right to be heard or to appeal
in administrative proceedings. In other words, we are virtually being asked to consider
the whole field of public law.

Another approach would be to define the general problems associated with
participation. A number of subjects would be deserving of more detailed study:

1. Are there any criteria for choosing between a political type of participation
(voting, appointment of representatives) and participation through administrative
institutions (the right to be heard, appeals, other legal remedies)? Can such forms
of participation be combined or are they mutually exclusive? Such problems are
currently arising in particularly acute form in Switzerland concerning the procedure
for authorising nuclear power stations in connection with the drafting of a new law
on atomic power.

2. Is there any qualitative distinction to be made between the various forms of
participation? Among the various systems of representative democracy are there some
which encourage more participation than others? Is the two-party system with its
alternation of power the "direct democracy of the 20th century", in. the words of
Duverger? And in the context of direct democracy are there any forms which
particularly lend themselves to participation ...?

3. Just what links can be established between devolution and participation?  Should
functions be distributed between central and local bodies in accordance with criteria
which encourage the greatest amount of participation? This is a very topical questiom
in Switzerland, because the government is thinking of completely reorganising the
distribution of functions between the Confederation and the cantoms.

4. Will participation depend on the fields to which it relates? Should direct
democracy be ruled out, as has been suggested, when taxes or expenditure are being
voted? Even in a sphere like regional planning, different kinds of participation
could be employed according to what is being decided upon - general planning
regulations, a master plan, an area plan or the planms for a building or a public
square, for example.

5. Closely bound up with the preceding question is that of the link between
participation and the size of a project. Gan one, in order to encourage participation,
subdivide problems into separate segments? This matter is considered in some detail
by Alexander in his work on the organisation of the campus of Oregon University.

6. Sub-division of projects leads to a further question: how can a multitude of
decentralised decisions be co-ordinated? Is participation always possible when it
comes to aligning detailed projects?

7. Another problem which has proved crucial in constructing nuclear power stations

is that of the compatibility between extensive participation at all stages of a

project and the technological requirements arising from specific planning for building
a power station. Extensive participation is likely to jeopardise the nuclear security
of a project. Should any idea of participation therefore be given up and the decisiomns
left in the hands of the experts? Or should one, on the contrary, abandem gigantic
projects such as building nuclear power stations in favour of alternative forms of
energy produced locally and subject to closer control by the users?

o
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8. Should participation be extended to cover all sectors of human activity or can
it be confined teo only some of them? Can one, as in Switzerland, grant a large
measure of participation at political level and refuse it inside firms or in other
areas of practical 1life? Will the worker who has no influence on vital decisions
affecting his job or the flat he occupies feel concerned by the major political
decisions on which he is asked to express an opinion? In short, is there any

L8123

connection between participation at micro-society amd macro-society levels?

9. What new forms of participation should be invented to catevr for the huge needs
which are emerging? Even highly developed institutions of direct democracy do

not eliminate unorthodox procedures (demonstrations, occupations of sites or nuclear
power stations, 'Burgerinitiativen®),

What ave the relations obtaining between these procedures and the institutional
codes of participation? Can institutions be adapted to meet the varicus needs
which arise?

The sukjects I have proposed for study are neither exhaustive nor definitive but
they should make it possible to procead further with analysing a problem which is as
0ld as the hills but whose complexity we seem to be only discovering today.




My Jean=(Claude Perier -~ France

terested by the talk given by Professor Maisl, who gave an
his writtem report. There are, however, three points I

tes to the national context. 1 should 1ike to qualify
rowth of the executive power in relation to the legislative

rua that the French Constitution of & October 1558 cleazly‘
given to parliament under the constitution of 27 Octeber 1946
le 34 the limits of legislative power and by providing in
sibility of down-grading legislative texts to regulatioms,
to maintain that the primacy of the executive over the

her increased in applying the constitution of the

the case-law of the Constitutional Council (“"Comsell
of S -ate ("ﬁaiseil dyﬂfat”) showq th“c for some

to public @ﬁVt icipation in the framing o
t in the field of regulations 1naivwatal
ivectly but nevertheless effective - by mez
tion in question is ultra vives. By subn
ion which gives grounds for complaint = and ¢
be based are fairly numercus - an individ ual c
The vevscation is published in the "Journal
the decision (generally based on the
he executive may gain some idea of how

applicant can thus result in a regu
ing encouraged to recounsider the matter
v the appl canag who may be a private i
This is a not 1mcoa51derab1e contyibu

opinion p@1184 the importance of which has, to my way of
]
S

Obvicusly there is no question of rveplacing the will
opinion p onn a subjeck which falls within the

3 ould like to point cut, however, that in France there is now
by which opinion polis are given a fairly important rble, at auy
nt than has been suggested in previous speeches. You mny D

of 7 August 1974 which abolished the then French Broadcastin
ce de Radio-Télévision Francaise"™) with effect from the begimqing of
ferred that organisation's monopoly on a public broadeasting body
ctlﬁmdi programmne companies. Under the terms of Section 20 of this
we from the television and radio licence fees is apportioned amnually
rogramne companies and the public body in accordance with criteria laid
¢il of State decree. The decree of 26 December 1974, 25 supplemented
v the decres of 16 June 1975, stipulated that this income should be
proportion to the audience ratings achieved by each company as measured
> TLUE of listeners or viewers per hour for the complete output of each
company and, secondly, that in deciding on the overall mark to be awarded each
company for the quality of its programmes account should be taken of the vresulis of
1 opinion polls C&r *ied out by a body konown as the Centre for Upinion Studies

Qpimiom polls ave, then, one of the factors in apportioning the income betwsen .
the programme companies. In other words, the results of opinion polls are one of
: X a by which the revenue is distributed quasi-mathematical by the govVeinment

o
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and subsequently endorsed by parliament through the Finance Bill. This novel system,
which was introduced in order to eliminate political influences, fumctions quite
smoothly. It shows, at any rate, that opinion poll results can be used in making
administrative or legislative decisioms. The example is an interesting omne because
it shows that opinion polls may have a different r3le from that mentioned by the
Rapporteur and other speakers. Opinion polls can accordingly be considered as one
of the ways in which citizens can contribute to the framing of laws, even if, as in
the example I have given their scope is limited.
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Mr E Spiliotopoulos - Greece

In Greece as in other member countries of the Council of Europe there is a
widespread demand in all social strata for more extensive and more substantial sharing
of power in general and of executive power in particular. The demand is perhaps more
emphatic today because of the very unhappy memories of a military dictatorship which
are still fresh.

The constitution and the law provide for several techniques and methods.

1. At constitutional level

Since 1864 there have been five democratic popular referenda. The first of them
concerned a choice of dynmasty, the others related to the form of comstitution - kingdom
or republic.

II. At legislative level

a. On subjects of general concern (eg the education system or those affecting 2

large group of the population which has machinery for representing it (eg farmers,
represented by agricultural co-operatives and their unions and confederations, or
workers, represented by trade unions) or an organised profession (engineers, barristers,
doctors, shopkeepers, craftsmen ete).

Before laying a Bill before parliament the appropriate minister consults the
representative bodies of the group or profession concerned or commissions set up ad
hoc to study the problem and to which experts and representatives of the people
affected are appointed.

A typical example is the Bill on the organisation of higher (umiversity) education;
after being drawn up by a commission consisting mainly of university professors, it
is being sent to the collegiate bodies of universities and faculties, lecturers’
organisations and student organisations for their opinion.

b. The new constitution provides for consultative referenda which the President of
Republic may call on questions of vital national importance; the instrument proclaiming
the referendum does not even require a ministerial counter-signature.

I7I. At administrative level

1. Power to make regulations must be based on legislative delegation, except in the
case of regulations containing wholly subsidiary stipulations or regulations concerning
the organisation and internal functioning of government departments and public bodies.

a. Where the exercise of this power is completely centralised (in the President of
the Republic, the government, ministers, prefects etc), participation is theoretically
consultative in that legislation sometimes provides for obtaining merely the opinion
of collegiate bodies representing the groups or occupations concerned.

Texts relating to development plans are a special case. The proposed plan is
posted up at the town hall, those affected can make objectioms and the mumicipal
council gives its opiniom; if the proposed plan covers a falrly small area it is alsc
notified to people owning land or property in the area.

Another special case is the regulation of wages governed by private law. 1f
employers' and employees' representatives have failed to conclude a collective
agreement, wages are fixed by an arbitration board chaired.by a judge and comsisting
of representatives from the Ministry of Labour, the employers and the employees.

e




b. tatutory powers are also decentralised. However, this dewolution of statutory
powers is incomplete since texts containing regulations have to be submitted for
approval to the appropriate central authority {(a wministry in the case of public bodies
and the prefect in the case of leccal authorities). In -this case participation is
theoretically indirect because the members of the ovgans of public corporaticns are

c

elected. This is the rule for all members of these organs in the case of
professional organisations - which in Greece are all public bodies a1,
engineers, solicitors, doctors, dentists, chambers of commerce, of crafis—~
men 2nd sc on) - and in the case of local authorities as well as the members
of other public bodies (social security funds).

2. As regards unilateral industrial decisions, participation is guaranteed by the

right of defence, long recognised in the case-law of the Council of State and
enshrined in the new comstitution (Article 20, paragraph 2 "The right of a persom to
a pricr hearing shall alsc be enforced in any administrative action or measure
adopted at the expense of his rights or interests').

B.
1. The methods and means of participation at legislative tive jevel
naturally depend largely on the legal and political tradit ntry and

on dynamic socizal and economic factors which influence the its dnstitut-
ions, the main factors being political maturity and the desire on the part of the public
to share in the exercise of public power.

. Sharing in the exercise of legislative power and the power o mazke regulations is
ot always essential. Its expediency depends on several factors, the main ones
eing:

oo

i
:

The nature of the matters to be regulated;
b. the number of pecple directly affected;

Co the type of regulation ~ the more discretiomary it is, the more necessary it is
to have participation;

d. the way in whlch the regulatlans are to be 1mp1&m£&a&d the more public
=1y e

it iz to have par51c1pat10ng
3. Tt would be as well if our colloquy could systematise the various methods and
means of participation. Such a systematisation could be a source of rat
for Council of Furcope member countries and could help in rationelising a trend whose
importance capnot be overloocked.




Mr E Spiliotopoulos =~ Greece

The example afforded by Switzerland has always been attractive to Greeks,
perhaps because it reminds them of old times. The 1975 Constitution, for instance,
sz I have already said, provides for a consultative referendum on "crucial national
2 7¥
issues'.

One may reasonzbly ask what these questions might be, given that a referendum
can be regarded as a challenge to the government majority when it is not the
government itself which has called for it. It might be thought that these questions
could be new problems which had not been covered in the electoral campaign that
produced the parliament. One might also think of problems arising towards the end
of a govermment's term of office or which face a government with only a very small
majority.

Obviously if it is essential to have the electorate's opinion in order to decide
2 "guestion of vital natiomal importance’ within the framework of traditional
parliamentary democracy, the government could dissolve parliament, call parliamentary
elections aznd raise the question during the electoral campaign.

The dangers of consultative referenda should not be underestimated; the
advantages and drawbacks of a referendum on the one hand and dissolution on the other
should be carefully weighed and evaluated before it is finally decided which method
to use to consult the electorate.
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Mr A Vanwelkenhuyzen ~ Belgium

I should like to make two comments in comnection with Professor Herbert Maisl's
excellent report. My comments in no way contradict the point of view expressed in
that report but, rather, amplify its findings.

Firstly, then, on page 4 of his report,Professor Maisl notes that modern
democracy no longer involves citizens who are all equals and in a sense interchange-
able but that, on the contrary, participation, the latest form of democracy, concerns
only "context-related people”. It therefore seems reasonable to ask whether the

"public" which is being invited to "participate" includes not only citizens, ie nationals,

but foreigners as well. Whereas the exercise of traditional political rights - such
as the right to elect or be elected - is'generally confined to nationals, some forms
of participation now seem to involve aliens in the decision-making process. if a
public inquiry is set up, for example, all those concerned are invited to make known
their views, regardless of their nationality. Similarly, consultation in the field
of economic administration may involve firms other than national ones. In the
countries of Western Europe, where there are large flows of population between different
countries and where varying numbers of foreigners stay for long periods outside their
native countries, this type of democracy, to which foreigners naturally have access,
is of particular interest. In my opinion, it may be considered one of the advantages
of participation that the "public™ to whom such participation is available should
include aliens.

Secondly, Professor Maisl comments in his report (p. 16) on the "decline of the
representative system'. He observes that the representative assemblies in various
countries have largely ceded their power to governments, which are better placed to
bring the public into the decision-making process. It is indisputable that nearly
21l forms of participation cited as examples ~ consultation of professional or other
crganisations, public inquiries, co~ordination etc - are implemented by the
administration, ie the executive. But should we be content with this? In some
countries, including the Benelux countries, parliamentary committees sometimes hold
hearings {("auditions')rather on the pattern of the hearings in the United States
Congress., When a Bill is being prepared on the organisation of university education,
the education committee of the Chamber or the Senate will call before it university
vice~chancellors and officers of the student associations. If it is a Bill on
social assistance which is being drafted, the parliamentarians will have talks with
the leaders of welfare bodies. In the case of a Bill on the control of aliens,
asgociations of foreign residents will be asked for their views. This system is
guite distinct from the one by which the govermment draws up a Bill im the light of
opinions from various advisory councils, because members of the legislative chambers
have direct persomnal contact and discussions with those whom the law will effect. The
system of hearings by legislative assembly committees could make some contribution
towards strengthening parliament's ability to regain its prestige, and for countries
wedded to the parliamentary system this would not be the least of its attractioms.
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General report

by

Mr Paolo Barile
Professor at the Faculty of Law
University of Florence

I.

Part I of this report summarises the various reports and papers presenied;
Part II covers the main points dealt with during the discussions:; and Part III
attempts to sum up public participation in legislative and administrative acts.
The report ends with a number of final comments.

The report and papers may be summarised as follows:

In his report on "Forms and techniques of public participation in legislative
and administrative acts", Professor Maisl first of all pointed out that the purpose
of participation was twofold, viz. to strengthen democracy and to make public
decision-mazking more effective. But whilst public participation in administrative
decision-making had assumed considerable proportions the same could not be said
of the legislative field. The administration, as it were, negotiated its decisions
with those concerned; it preferred consultation to the issuing of edicts.

Professor Maisl then discussed the factors of participation and a number of
variables which make up its image, referring in particular to administrative
secrecy. He emphasised that information could not be disseminated unless citizens
were educated. Participation also required that the partmers concerned should be
available, together with the necessary material and financial means. Howadays,
direct participation and indirect participation co-existed. From the technical
point of view, a distinction could be drawn between specialised participation and
participation by the general public. The report described the rise of specialised
participation, contrasting it with the crisis of total participation.

There was a difference between these two types of participation and theix
effects. This twofold trend prompted a re-examinatiom of relatiomns between those
who govern and those who are governed; in other words, a rethinking of democracy.

Public participation was, juridically, becoming a sharing of decision-making
powers., lIhe general discussion was centred on this assertion: everybody a
referred to it, and many challenged it. I shall return to this point later./

In the second part of his report, entitled "Attempts at direct participation”,
Professor Maisl conceded that it was perhaps somewhat artificial to distinguish
between specialised and total direct participation. Nevertheless he sought to
give a picture of participation conducted on the administration's initiative
through the well-known forms of the "right of defence" (or "audi alteram partem''),
public enquiries, particularly those concerning town planning and expropriation
and, in general, the various modern techniques for stimulating public participation,
involving the mass media or different local democracy movements at neighbourhcod
level. While acknowledging that an opinion poll could mot really be called a
technique of direct participation, he argued that it did emable the participation _
system to be developed and improved. jﬁhis point, too, will be returmned to 1ater;/
The question of participation on the initiative of the citizens concerned,
particularly through administrative and contentious appeals, which was also referrved
to by the author, was the subject of a lengthy discussion, some speakers feeling
that this was not a genuine form of participation, particularly because it was
restricted to those concerned. /
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According to Professor M:isl, the crisis of total participation is bound up
with the decline € the repre:=ntative system and the difficulties experienced in
using the techniqu s of direct democracy. Parliament's role, he argued, should be
redefined in the light of two factors - the place of opinion in the political system
and the rise of executive autlorities.

This highly interesting report concluded as follows: "If the State fails to
propose new participation techmiques, the public will spontaneously impose them in
a way that will often be detrimental toc the standing of public authorities.
Furthermore, the State must ensure coherence among the various forms of
participation, as well as unity of political action. Only on such conditions can
participation bring about a transformation of democracy.”

In his report on "Popular initiative and referendum in Switzerland",
Professor Etienne Grisel explained that federal law provided for: popular
iniatives and compulsory referendums in constitutional matters; opticmal and
suspensive referendums as regards statutesy optional and resolutory referendums as
regards urgent decrees; and referendums as regards international treaties.
Furthermore, in the cantons these two rights of action had been generally extended
to statutes and even decrees; in a number of States including the largest omnes,
such as Zurich, all statutes were automatically subjected to popular approval.
Major items of expenditure were similarly subjected almost everywhere. In some
cantons’, the people even had the right to dismiss the authorities: a given number
of citizens could ask that the question of the dissclution of the Grand Council ~
or the Council of State — be put to the people; if the reply was in the affirmative,
early elections were held by parliament or the government. Furthermore, five states

had retained their ancient "Landsgemeinde". Thus the smaller a community was, the
more fully citizens participated in its administration. Rousseau had therefore been
right.

This is a very interesting range, and doubtless it would be possible to go
further and devise other more modern techniques, starting with the "Landsgemeinde®
which are still to be found in small cantons, and ending with referendums and
popular initiatives. The report then demonstrated the importance of this so-called
gemi-direct democracy for individual freedoms, political systems, the legislatiwve
procedure and, lastly, comstitutional jurisdiction. It went on to describe the
procedures for popular initiatives and referendums, the subjects of popular
initiatives and their interesting forms which differ considerably from that in
Italy, for example.

An initiative may, for imstance, take the form of a proposzl. The proposal
is first addressed to the authorities, urging them to take action. If they acquiesce,
they prepare the text suggested by the initiative and submit it to a popular vote,
compulsory or optional as the case may be. If, on the other hand, they reject the
very principle enunciated by the initiative, they first submit the principle to a
popular vote; in the event of its rejection, the procedure is terminated. It
continues only if the proposal is approved by a majority, and parliament is thus
compelled to enact the desired text. This is a most interesting system whose
outcome always depends on the electorate. In this connection it should be noted
that the number of signatures required for a constitutional initiative was
recently doubled from 50,000 to 100,000. Regarding referendums, the rapporteur
mentioned that this procedure had recently been extended to cover international
treaties. /In Italy, where the constitution does not permit referendems to be held
on international treaties, this problem will shortly become a very topical one
because a referendum is to take place next spring on the subject of the pacts with
the Vatican which, according to most authors, are intermational treatiesL/



An institution that also played an important part in the cantons was the
"financial®™ referendum, which the constituent body /as in Italj? had originally

] £ 3 a - R 3 b o
rejected. Lastly, some figures and statistics were given: between 1848 and 1977
the Swiss people had voted on 282 matters.

The report’s conclusion was highly optimistic, emphasising that the Swiss
experiment was unusual in that it had lasted for more than a century, ‘Tt had started
with the municipality and the canton and had gradually reached national Jjevel. One
cannot but agree that the experiment is indeed an interesting one.

The third report, entitled “Participation and interest representation™, was
presented by Professor van der Burg, from Tilburg (Netherlands). The author first of
all noted that the strivimng after participation had to a certain extent changed or
added to the vocabulary of the Dutch language. The two best known examples were
the shift in meaning, from positive to derogatory, of the word 'regent” and the
introduction of the word "inspraak' (meaning more or less the same as the American
rerm "intervention™). ‘"Insprazak' denoted the act of making knocwn {or th
possibility of making known) one's views to the authorities concerning matiers about
which they would be taking decisions. Those who expressed their views wanted to have
a genuine say in the matter concerned. They intended to co-determine the situaticn
they lived in. /It is difficult, I believe, to translate this word into French or
English./

(0]

The report continued with an examination of the vavrious forms of participation.
The most common form was that whereby decision-making did not take place until the
consumers, employees and other interested parties had had an opporiunity to form an
opinion and express it., In short, "inspraak’ was a way of exerting influemce on
the administration without having any share in decision-making powers. Influencing
| decision-making did not mean taking part in it. These were two different things.

The report then dealt with “inspraak” in appointment procedures, in matters
concerning the employment conditions of govermment personnel, in environment matters,
in physical planning and in planning in general. As regards the last-named field,
it noted that "inspraak had applied for some years to the central government's
fundamental planning decisions. It mainly concerned decisions and views relati
to the broad ocutlines of national physical planning. l;ﬁ T am not mistaken, what is
involved here is custom ie the old source of law which has alwmost been forgotten in
this connection. If that is so,_ then "inspraak" has become part of the rules of
Dutch law through unwritten law,/

In conclusion, the author emphasised that participation was related te petitions,
demonstrations and acts of civil discbedience aimed at attracting the authorities’
attention. /In this connection it may be noted that at the symposium uo refevence
was made {(and rightly so) to acts of civil disobedience, because Lhsy are not
relevant to public participation and the drawing up of statutory and administrative
instruments. _But they could be mentioned in connection with participstion of a
broader kind./

The report presented by Professor Claus Haagen Jensen dealt with public
participation in legislative and administrative procedures, pavticularly from the
point of view of participation in the management of soclal and educational
institutions. The author recalled the various forms of public participation,
stressing that three minimum conditions had to be fulfilled if there was to be veal
public participation: the public had to be given an opportunity to influence the
result of a procedure; participation had to be extended to the public as a whole,
not only te those specifically concerned; and there must be rules governing
participation.




The author then analysed the ideas which he considered to underlie public
participation, and went on to deal with public participation in public institutions,
ie institutions designed to offer services to groups of citizens which he called
"clients". Three typical examples of democracy of institutions in Denmark were
given, concerning primary schools, universities and social institutions. Particular
emphasis was placed on participation by students in boards responsible for the
management of universities and university faculties. The report ended with an
examination of a number of legal aspects: the influence of participation on the
system of representative democracy, the problem of responsibility (the Rapporteur
deplored the lack of responsibility on the part of representatives of 'clients™),
the problem of participation and its implications regarding administrative
procedure. The tentative conclusions drawn by the Rapporteur were as follows: the
field of institutions seemed to lend itself to public participation, but the
conditions for satisfactory participation were sometimes too complicated. Public
participation in its present forms might end up by becoming a conservative factor,
thus conflicting with the aim pursued.

Other reports were presented by Mr Schwantes and Mr Wertz and by
Mr Vanwelkenhuyzen. In the reports by Mr Schwantes and Mr Wertz, referring to the
Federal Republic of Germany and the United Kingdom, it was noted that no European
country had as much experience in participation as Great Britain, which had indeed
been a forerunner in this field, particularly in the building and town planning
sector. Regarding the Federal Republic of Germany, it was stated that amendments
made in 1977 had introduced a new scheme of participation into the general building
and planning law, thus standardising the basis for participation at all planning
levels. The joint conclusions of these reports were as follows: participation had
every chance of succeeding, particularly at regional level. The level of planning
which would be the most appropriate for efficient participation was the urban district,
because of 1ts manageability from the political and planning points of view. The
basis for participation was political emancipation. A reference was then made to
Italy: it was pointed out that although the case of Bologna could not easily be
transferred to other countries, it did show that the decentralisation of municipal
planning powers contributed positively to participation and emancipation.

Professor Vanwelkenhuyzen (Brussels) stated in his& report that no participation
existed in Belgium in the case of legislative acts. On the other hand, the personal
intervention of citizens or groups of citizens in the preparation of administrative
decisions was widespread. Belgium had not had a very happy experience with
referendums, judging by the issue in 1950. The following three methods were
mentioned in the report for participation in the preparation of administrative acts:
the public enquiry, the possibility for individuals or groups to call for the
setting up of certain public services or the grant of certain forms of aid or
subsidy, and action by persons representing certain economic, social or
professional interests on bodies reasponsible for managing public services. The
contract was referred to as a procedure for associating private citizens with
administrative action.

II.

I now come to the main questions dealt with during the discussion. The most
general question, ie participation regarded as either an extension or an end to
democracy, was the subject of a lively controversy: on the whole, the participants
whose countries had tried out semi-direct democracy considered it to be an
extension to democracy, while the others regarded it as an end to democracy. Mention
should also be made of the speeches by Mr Wennergren and Mr Suetens on spontaneity,
which they considered to be preferable to institutionalisation.

The second question was the paralysing of the right to information by secrecy. |
What does the right to information mean? It means the vight to inform and also the
right to be informed. In Italy this conception is reflected in the article on

/
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freedom of expression in the Comstitution. And, in general, I beldieve that the
recognition of this dual aspect - the right to inform and the right to be

informed - is necessary to enable the mass media in general to perform the task of
informing the public. Obviously secrecy is a major obstacle to the exercise of thesa
rights. Professor Maisl spoke of administrative secrecy. But, in the case of my

own country, mention must alsc be made of political and military secrecy, which is
much more important there because administrative secrecy in general is not as
"secret” as political and military secrecy. Several major trials in Italy sve art
present marking time because nobody has succeeded in overcoming problems of political
or military secrecy. The Italian Constitutional Court recently declared in &

3

to subvert the régime. (The Constitutional Court laid down the basic principle that
secrecy can never be invoked in the case of an attempt to overthrown the régime:
a law to that effect is being prepared.)

The third question concerned participation in relation to administrative or
judicial appeals. In connection with judicial appeals, Mr Spiliotopoulos 1
a distinction should be made between participation methods concerning tha p2
of a statutory instrument and derogatory methods, adding that appeals could
classified in the latter category. I think that this is true. Judicisal a
may be regarded as a form of participation if the categories of persomns
themselves thereof are broademed. If, on the other hand, only those di
concerned can take action, then there is no participation but a right o
which is something very different. This is in fact the current trend, as
Councillor Périer pointed out for France, Professor Armdt for the Federal Republic
of Germany and Professor van der Burg for the Netherlands. in Italy the ir 1
decisions of the Council of State are also significant in this regard.

T
£

By contrast, purely administrative appeals affect the preparatory phase. A4nd
everybody has "locus standi" here. If the administration is not duty~bound to such
appeals and give a reasoned reply to them, then they are almost useless. The
importance of participation depends on it being compulsory for the administration 1o
do this.

The fourth question was negotiation. In connection with the replaceme
“fiats" by "consultations", the problem of the relationship between negotis
and legality was raised by Mr Berchtold and Mr Hayes, amongst others. Clea
former comcept, ie negotiation, must be integrated into the law in order to
this problem. Otherwise it would never be possible to reach an agreement.
principle of the legality of the comstitutional state is to be safeguarded,
mist become a part of legality. Professor Grisel referved to this problem inm i
report and, in particular, during the general discussion. When negotiation ta
place with those concerned or with third parties, the public authorities run a
certain risk. This risk exists in the pre-parliamentary phase, when it may result
things being done or not dome which the public authorities might or might mot wish ¢
do. But, in my view, negotiation with the persons concerned is not the same as pul
participation; it is collaboration by the private sphere in the decisicns of th
authorities. That is merely a matter of sound administration. MNegotiation with third
parties is something difference: it denotes genuine depoliticisation. It vesults i
a broadening of information; but them it becomes necessary to deal with the problems
of joint decision-making and co-responsibility, about which a number of participants
had something to say, particularly Mr Maisl, Mr Grisel and Mr Zanghi.

Joint decision-making and co-responsibility go hand in hand because it is
learly impossible to participate in a decision without assuming responsibility.
ske the referendum and the popular initiative in the legislative field: here
responsibility lies, on the comtrary, with the administration, which canunet share it
with the public. Those concerned have a vight of judicial appeal. Third parties
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have a right of appeal to the electorate in so far as such a possibility exists.
Nevertheless responsibility lies with the administration. It could then be said,
as Professor Zanghi did, that legislation concerns everybody whereas management
concerns only those who exercise power.

Another fairly important matter dealt with was the relationship between
semi-direct democracy and what may be called the various forms of governmment.
Professor Grisel dealt with this subject at length. He said that there was always
an inevitable link between the form of government and semi-direct democracy. For
instance, semi-direct democracy was encouraged by decentralisation but discouraged
by highly personalised govermments. Semi-direct democracy was also encouraged by a
collegiate govermment (corresponding perhaﬁs to what I would call a directorial
governmenta, ie an elected govermment), And here there was a logical link because
the govermment, contrary to conventional parliamentary régimes, did not necessarily
fall in the event of its proposals being rejected in a refevendum., There might
merely be a few individual resignations. There was a direct link between semi-direct
democracy and proportional representation because the former led on to the latter and
this process applied even at government level. Semi-direct democracy and the control
of constitutional legitimacy were theoretically conceivable but in practice
impossible, because the federal tribunal would never tell the people that it had made
a mistake. It was impossible for political reasons. Lastly, Professor Grisel
maintained that the popular initiative and the referendum were inseparable.
Generally, the former had a progressive effect and the latter a comservative effect.
Mr Haagen Jemsen and Sir Denis Dobson also emphasised the referendum’s conservative
effect.

Personally, I have my doubts zcout this in the light of the two Italian
examples to date. The referendum on divorce came from Italy's conservative circles,
whilst that on abortion was inspired by the progressive sections of the population,
in other words the Left wing. But these are the only two examples in Italy,
and so far only one has been concluded. In conclusion, I would say that semi-direct
democracy 1is always compatible with the various forms of representative democracy.

The problem of participation and sophisticatred technology was then raised,
and Mr Morand stressed the difficulty of participation in the field of, for example,
nuclear power stations. Participation in this case is certainly not easy, but, im
my view, it is not impossible. The fundamental principle is that the public must be
suspicious of technicians: the layman's doubts should be heeded.

The question of participation and opinion polls was the subject of a very
interesting statement by Councillor Périer. It was gemerally agreed that opinion
polls could be very important, ecen decisive, but that they were debatable because
of their sampling methods. Mr Périer told us how the four French television
companies were affected by opinion polls: their income depended on their success with
the public. That is the only example known to me.

The right of petition was the subject of two interventions by Mr Giocoli Nacci,
from Bari, and Professor Maisl., Opinions are fairly divided on this subject, some
being more optimistic than others. I would count myself among the latter. But to a
certain extent I endorse Mr Giocoli Nacci's remarks concerning the future of the

petition procedure in Italy, because of the regioms’ intention to pursue this
experiment further.

Mr Hondius ‘talked about Yugoslav self-management and expressed his surprise
that nobody had referred to it before. The reason was perhaps because the subject
did not fall within the scope of the collequy, as it relates to "social management'.
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It is difficult, if not impossible, to sum up the proceedings of the colloguy
because of the many contributions to the discussions. I shall rhevefore si i
out a number of conclusions.

1. Let us begin with the legislative field - the referendum, ¢
and the plebiscite. My first comment would be that there do not
e
b

general features common to the various countries. Sowe countri
the United Kingdom and Belgium, do not have these procedures,
as Switzerland, these procedures are very highly developed.
Italy, are at the stage of preliminary experiments. Others, as
the plebiscite rather than the referendum; they include France (
and Italy (the Riscrgimento and the repunllc)a When the people
judge facts and not a legal gquestion, then it is a plebiscite
Yet other countries, such as Greece, confine themselves to con
on crucilal natiomal questioms, but they have not vet had any
Accordingly it is impossible to find common dencminators,
limits of the referendum. Mr Grisel spoke of Sw1tzer1amd
Mr Capursc of Italy and of Article 75 of the Italian Const
time-limits referred to by Mr Capursoc, there are some new
provide that a law could not, for example, be submitted to
years after its publication.

@

e
ary

The same differences exist with regard to frequency. In
are very frequent; in France and Italy they are fairly rare.
out that it was preferable to have freguent referendums because
they were much more dangerous.

2. The second aspect concerns "hearings” (I use the Engli
convenience) and in general the problem of parliament's pow
little was said about this ar the colloquy. The Italian Min i
recalled that in Italy parliamentary committees had decided to
matters for which they were competent. They heard pecple of al
servants and private persons. These hearings involved a cous
part1c1pat10n 51nce they had the novel feature of allowing o

w.
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by parliamentary committees to take part in hearings did not have to
their opinions were thervefore more important because they were given
Mr Bonifacio also veferred to the number of hearings during recent le
saying there had been 26 hearings in the Senate and 19 in the Chaamber
during the present legislative period there had already been 11 in ti
Deputies and eight in the Senate. An excellent study by Mr Dusan 5
hearings in the Buropean Community (both national parliaments and
Parliament) showed that the most advanced countries in the matier
Italy and Germany.
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3. S¢ill in the legislative field, mention should be made of parli
committees which submit their opinions to the govermment during the p
concerning "delegated decvees” ("decretl delegati"), de in matters f
has delegated legislative powers to the govermment in a clearly de
Italy 2d hoc parliamentary committees are frequently set up to ad
before it draws up "delegated decreas”. The law of delegation fr
that these parliamentary commltte@s should also 1nc1ude nom«paz ‘
ie experts.
of parliament, and gquestion the purely comsultative vole of the@@ CONE
of them feel that these committees should be able to express an opinion
government was compelled to accept.
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szly, it should be noted that, in the case of the Ttalian regions, substantial

n has been made for referendums, popular initiatives, hearings, enquiries etc
gilsative and administrative fields. It is particularly interesting to note

in all regions public intervention is envisaged im the field of economic planning.

=)
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rding administrative matters, ie the drawing up of regulations, the general
all countries is in favour of participation. In application of the principle
et altera pars”, the hearing of interested private individuals in an

tive case is the general rule (right of defence and obligatiom to state

Tn the case of the new category of what we in Italy call Minteressi
{collective interests), we have a new 'locus standi”, generally covering all
st all the public. The definition of interested parties had been broadened.
iministrative matters, the most common concrete examples are those concerning
anning, the protection of the countryside and the environment, national parks
Participation by third parties is generally admitted, as well as that by
rerested third parties, even if they are only remotely co-interested, provided
have some connection with the area concerned. Accordingly this type of

the examples given for town planning, popular initiatives can be taken
~dv. There are some civil status vestrictions in Italy, but generally
everybody is entitled to take actiom. In Italy popular action is

v directed against the inertia of local authorities, in electoral and
21 matters, as well as that of employees and administrators. In practice
rare. In one case it was introduced by the 1967 Town Planning Act in
spect of building permits. Under this Act, such permits can be challenged by
But in its interpretation of the Act, the Council of State sought to
this right to people directly or indirectly concerned.

4
i

f
o

ng participation in educational establishments, including universities,
ike to mention what has happened in Italy in primary and secondary schools.
7/ some laws were promulgated, introducing participation in the maznagement of
yis and setting up new bodies to that end, the principle being that the school

| be regarded as a community having velations with society in genmeral.

ngly some five-tier bodies were set up, comprising teachers, pupils and

The Acts are highly detailed and sc far the experiment had not been very

, notably with regard to meetings of pupils and paremts. But it is too

to draw any negative conclusions. Professor Maisl said that the experiment
15 fficult in France and the Netherlands. Professor Haagen Jensen said
Nobody now suggests that this form of

on should be given up, and to do so in Ttaly would, in my view, mean

2z step backwards instead of going forward with all other countries. There is

at

1iets between the various components of school life are inevitable, and I
e they should be regarded as a valuable dialectic. Regarding universities,
rence was made to the negative result of a minor reform recently introduced in
_ Thig was ascribed to the fact that the most important decisioms are taken by
faculty council, ie a council confined to titular professors and thus
other professors, lecturers and students. But that is only partly true,
e general rule is that the plenary council is responsible for educational
. The select council has the power only to co-opt professors. At present
rning body also includes students. Accordingly it can be said that general
with the plenary faculty council, ie the council composed of all those
our faculty councils meet only in exceptional cases as select committees
titular professors.




8. Regarding participation in the life of towns, I should like to refer once
again to Italian experience, but not only to Bologna, where there is a 1976 Act
which is beginning to be applied almost everywhere. The Act set up districts and
provided for the transfer of the municipal council's powers to elected district
bodies. Accordingly districts are more representative. They hade been set up
almost everywhere, but the experiment is too recent to enable the question raised
by Mr Maisl to be answered viz the question of the validity of this experiment
outside Bologna. The powers of the districts are very wide since they range from
regional planning to the most detailed matters affecting their inhabitants’
interests.

9. Lastly, the great innovation, of which only Mr van der Burg spoke in conmection
with "inspraak", is public participation through trade unions, ie participation which
in Italy began some years ago (I am not aware of what happened elsewhere since nobody
referred to it). This undoubtedly constitutes a more effective form of participation
than that operated through ombudsmen. In Italy there are two Acts concerning public
employment. The weight of trade unions is very considerable in this matter, and this
participation i3 provided for by law. The first of these Acts, dating from 1975,
concerns public bodies which are not part of the state. It stipulates that the

trade unions must be heard in matters concerning staff regulations and that the pay
and legal status of such bodies' employees must be determined on the basis of
agreements with the most representative trade unions. The second Act concerns state
employees. It stipulates that the conditions of employment of eivil servanis wmust

be determined on the basis of agreements concluded with the most representative

trade unions at national level. The Act governs the recruitment of staff, basic
career structures, responsibility and disciplinary procedures. Regarding "industrial
recovery', we have an even more recent Act, No. 675/77, published on

7 September 1977, stipulating that for the purpose of co-ordinating industrial policy,
the Council of Ministers must reach agreement with the regions and the workers’ and
employers' organisations represented on the National Economic and Labour Council.

10. Lastly, I should like to refer briefly to an old and unjustly forgotten form of
public participation, ie participation in the formulation of unwrittenm law. In
Italy, this is regarded as a subsidiary source of private law. In public law,

this source may even be "contra legem",

TV,

I shall conclude with a single remark, but one which I believe tc be very
important. The Italian Minister, Mr Bonifacioc, said that the participation movement
strengthened the system because it brought with it a spontaneocus consensus, At
present we are undoubtedly facing a major crisis in democracy. People are very
suspicious of the representative system. We are faced with a crisis of identity,
ie parliamentary democracy is no longer adequate as a form of elective
representation. The demand for democracy has grown; a2 change is imperative.

I believe that in order to satisfy this demand we shall have to use the only method
available to us, namely participation. I believe that in future the only solution
will be representative democracy based on participation.
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