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The results of the colloquy have been communicated through the European 
Committee on Legal Co-operation (CDCJ) to the Committee of Ministers of the Council 
of Europe. 

of the colloquy which are contained in the present volume include 
the made at the opening session, the main reports, some of the major 
contributions to the debates submitted by the participants, and the general report. 
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Address 

Professor Francesco Maria de Robertis, 
Dean of the of Law, of Bari, 

Chairman of the 

On behalf of the Faculty of Law of the 
thank the Souncil of Europe most 
7th on Law. 

I. The 
between the centralised 

theme. 
of 

of Bari, I should like to 
Bari as the venue for the 

is 

, in other words, 
is fundamental to 

through 

much so 

belief, 
fact, it occurs 

of su.preme 
at the earliest stage of tribal 

power in an elected or charismatic 

merely 
so 

chief 
course, the 
constituted introduction of 

further advance. 

Needless this is not whole story 
think of taxation which 

and its ef fectiveness is 
we mean to submit for discussion 

this latter 

is ect to or 
exempt from 

hence a whole series 

There are two main factors which limit effectiveness of democratic participa

these are permanent 
to overcome. 
them? 

go on 
sense 

do current educatio:nal 
the individual from 

relevant are 
various Council of 

the of 
methods results in 

In think of 
in Switzerland but unknown elsewhere -
diri:::ct 
various 

devote themselves 
inf orm 
matters are 
that 

we 
to 

presupposes a 
to what extent 

and liberation 

instruments used in 
a direct share 

and 

referenda taxes ~ standard 
of Switzerlandws system of semi~ 
and these in the 

in the decision-



5. It is true that the system of and direct democracy represents a 
kind of to the centralised and authoritarian exercise of power by the 
State, but does it not also imply the of corporate rule, since sectoral 
interests tend to combine in pressure How can this be avoided? 

a of the four reports 

L the ways in which citizens can 
activities should include procedures for 
to the authorities to reconsider official 

forms of participation in the 

at the colloquy suggests two 

in the State s administrative 
individuals or groups, seeking 

sphere should surely 

a. the development of usage and custom, ie those norms which the people 
establish directly and which exist in all current legal systems; 

b. of the law which, in its advanced forms -
abrogans" and progressive - ends by annulling or at least 

the erms of the law. 

A case in point would be non-application or even 
as for in Articles 39 and 40 of the Italian Constitution, by 

the unions and courts. 

However my intention has merely been to draw a number of basic problems to 
your attention. lt is up to you to find solutions or, at least, to pave the way for 
solutions. At the same time, you must guard the easy temptation of assuming 
that democracy is by the "new" realities of direct 
or democracy, for the latter contains those seeds of agitation and 
revolt which have often threatened the basis of democracy itself and which have, in 
the past, been taken as a pretext for dictatorial or authoritarian 
forms of rule. 



Address 

by 

Professor Francesco Paolo Bonifacio 
Minister of Justice of Italy 

The initiative taken by the Council of Europe in and the 
colloquies of European law, of which this is the 7th, cannot but be considered as 

the greatest importance for the future of Europe. Thus I take this 
of expressing my great satisfaction and full support for that initiative. 

Plainly, it is one of a series of activities which have 
pursuing the harmonisation, within the limits of the 
of the countries which have European civilisation in common. 

fruitful in 
systems 

This way one of the surest ways to bring tog:ether the to make 
them more homogeneous, and to reduce some of the greatest differences between them 
the object of harmonising the rules governing their lives was to strive for 
a more intense and genuine But the aim of the idea is 
clear, it must be recognised that such harmonisation cannot but be 

at the present time. For to imagine that in the present state of affairs it 
is possible to achieve more ambitious aims would be , since 
differences still exist between the European peoples, determined 
historical, social, religious and traditional factors. 

Such dif ferences are apparent in the various legal systems since these can 
reflect the society of which they are the expression. It follows that just as one 
cannot hope to erase these complex differences in a short of time, it is vain 
to believe that full harmonisation of laws can be reached in the term. 

Nevertheless the 
certain developments. 
large-scale migrations 
constituted by the European 
the circle of member 

idea is , as is 
in trade between countries, 

quantity of news, the new 
Communities (with that often 

, and the 
reciprocally to of each national 

the 
, and which therefore contribute, in 

trend towards the ha:rmonisation of the very 
measure to 

of social life. 

to tomorrow's world may be followed 
of success, it useful to reflect about what is 

legal I 
appening, whether research or 

world of the law, 

could not be more 

in the formulation of legislative and administrative acts is 
one aspect of a wider There is in the contemporary world a very marked 

to break with old formulas which, in various ways, were apt to isolate the 
world of law from the social framework and make of it a field exclusive to the 
elites of ''technicians". barriers have fallen: the erosion of 
for many decades characterised scientific research and even the 
of the law in certain countries them Italy), with 
constitutes an of how the world of law is 
ordinary life of human society. 

The fact that even jurists seek a dialogue and with different 
social groups, in the course of which obtain a direct contribution from the 
lattPr, shows that the old notice "no admittance to non-members" has been down. 

- 7 -



.,.
• 

All this is the r~sult of a and undeniable change in values with respect 
to civil and liberties and even in democratic values. It follows that we 
should not be surprised if at this of history there arises with some 
force the of in the formulation of legislative and administra-
tive acts as one aspect of the wider problem of participation in day-to-day govern

which we should greet enthusiastically for it points 
forw.:.rd step towards the strengthening of democracy. 

of the world in which we live, inspired by profound changes 
which are clearly propelling it towards new equilibria, 

take on a new dimension and abandon its traditional 
of conservation. 

in so far as the law 
dimension of society, there is 
to reduce the distance between 

seEks and acquires the role of promoter of a new 
an ever-growing and indeed a compelling requirement 

citizens and the decision-making centres. 
in the formulation and administrative acts is thus one 

not the only means - of satisfying this 

the Italian and explicit 
based on and legitimised 

cases, however, 
and immediate f ashion than through 

as elections and political 
the very fabric 

consensus. 

The intervene the process first through the 
of the referendum the specific function assigned to it in 

the process of constitutional revision, can be used to abrogate ordinary laws, or 
the decisions of the , and to alter regional territory in accordance 

Articles 75 123, 132 and 138 of the Constitution. 

whose 
under critical 

accordance 

has been governed in I~aly for some years by an 
and proposals aimed at modifying 

are before 

, provided for by Article 50 of the 
rules, and the right of citizens to 
the Constitution in Article 138 and 

or activate respectively the 
action. 

in participation 
of informatior> , which 
of , in a very recent 

of Geneva under the direction 

are governed - and 

committees which have 
any 

administration 

The nature of these resides in the fact, which is 
persons from outside intervene at one stage of the legislative 

if this is stage, and in the fact that the 
in that it is not compulsorily but 

the committee concerned is not 
for no sanction in case of refusal. 



et The interest shown in such information hearings can be measured their number. 
During the last legislative there were 26 hearings in the Senate and 19 in the Chamber, 
while during the present parliament, which began a little over a year ago, there have 
already been 11 in the Chamber and 8 in the Senate. 

A particular feature of this participation technique is that its use is also 
provided for at local level under the various regional Statutes, with the positive 
result that the participation base is widened. 

In the field of administrative 
procedures for popular intervention. 

interest, town-planning, public water supply 
, there exists the possibility, -governed by 

to make cornments, raise objections, or submit proposals. 

long ago instituted 
compulsory purchase 

and environmental 
, for any citizen 

There has recently been a administrative decentralisation on the 
basis of Law No. 278 of 1976 which institutionalised experiments carried out 
in various towns, local authority areas or ward councils, citizens to 

in concrete fasion in the administration of the commune. 

Citizen in school management 
legislation, which some years ago decreed the 
school bodies set up in all schools, 
parents' 

This is the legislative background against which past and present events in our 
country are to be assessed. 

But it should be borne in mind that when we jurists study a question, we 
should avoid the mistake of our research to no:rr~ative sources. We 
should lift our gaze to a wider horizon, and see how the under appears 

in the life of society. The urge to be for 
between the demands of law and the demands of real life are 

As Italy, although it will be seen from what has been said that 
legislation has provided considerable scope for the of 

shows that progress made and still being made is much greater than was 

Here my personal of government has me lt has 
me in particular 

social groups in the 
that the participation - even of an informal nature - of 

.of legislative acts is a valuable factor 
in the 
instruments. 

and in the creation of effective 

I am aware that there are of harsh critics, concerned with the correct 
of the constitutional system, To those I would like to with some 
comments, lt seems to me that the of in the 
of laws and of administrative acts does not interfere with the 

of the centres, which remain institutional 

functions, also strengthens 
greater authority 

band it is certain that while it 
of the choices made of various 

of the whole system~ to which it 
consensus. 

I am convinced that the reports and discussions will 
opportunity for reflection on this theme so 

of our times, Therefore I wish again to express my satisfaction 
initiative taken by the Council of and thanks for been invited to 

I accepted this invitation with the of the and the 
interest of the I wish you every success in your work. 



Address 

Dr. Frits W Hondius 
Head of Division in the Directorate of Legal Affairs, 

Council of Europe 

I have the 
General of the Council 

duty to transmit to you the good wishes of the Secretary 
of Europe for a fruitful meeting. He regrets that he cannot 
himself, as ~is presence is required in Strasbourg at the be with you here 

autumn session of the Assembly. Most unfortunately I have to infonn 
Legal Affairs, cannot be with us today for reasons 
can speak on behalf of all of you in wishing him a 

you that Mr Muller, Director of 
of health. I am certain that I 

recovery. 

To our eminent Italian hosts I should like to say how much the Council of Europe 
that Bari is once more the venue of European - the 

the 1973 Human and the 1976 Conference 
Ministers of 

thanks are due in to His Excellency Professor Bonifacio, Minister 
of .Justice, and Professor Quagliariello, Rector of this , and Professor 
de'Robertis, Dean of the Faculty of Law, fcr their contribution to this 
se2sio11 of the 

The theme ''Public par'.:icipation in the preparation of and administra-
tive acts" can be said to be in the centre of preoccupation of the Council of 
Our is concerned with the enhancement of Man in our ~ociety. The 19 
likeminded States who are members of our share their attachment to 

basic of human 
and a 

one of the 
governments and parliaments 
main statutory organs, the 

structure of society. 

that crops up time and in all fields where the 
of Europe work together our s two 

the distance between the citizen who is affected 
and those who make those laws and decisions. 

and the Comrrittee of Ministers, is 
laws and administrative decisions 

One may discern three factors that cause this distance between Man and 
in which he lives. let us look 

across the sea, to Greece, and consider the our ward 
derives. In those cities, economic 

lived within within distance of their 
made their laws and decisions for the common weal, where 

knew everyone else and where each in turn be called upon to do different chores 
for the The poet would be elected to be admiral of the fleet. The 
statesman home would plough his acre or tend his vine. All men were near 
the centre of power, could in the exercise of power, and could grasp the 
issues involved. In modern western society, this is no langer There is a 

both in tenns of geographical distance between and the 
centres of and in terms of contrast of scale. There in 
that is to find it difficult to follow a all 
way on its 
between 
render it 

and administration. And 
to the of modern times which 

integration accentuates this of distance 
further. I suppose that while no one here would deny the virtues 

one would underestimate either the problem posed 
and distance between Europeans and the centres of 
and This explains, for example, the lively interest at the present 
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time in the plans of the EEC for the direct election of the European Parliament. 
It is significant that the famous University of which celebrates on 
7 October its 500th anniversary, has chosen this theme for its solemn academic 
convocation. It is perhaps a bit surprising that a study about participation of 
the public in the legislative and administrative process has not been taken up much 
earlier in the framework of the Council of Europe. It seems all the more surprising 
as the principle of participation by the people in affairs was considered 
important enough to be enshrined in the First Protocol to the European Human Rights 
Convention. Did our organisation feel that by a principle it had solved 
the problem? 

The answer is that our organisation.works in a fashion and has over 
the past years dealt with aspects of the problem as they arose in the different 
sectors where our organisation carries out work: education, environment, public 
health, planning, consumer protection etc. 

access @f citizens to information 
of how to recognise the 

I can cite, as examples, our work concern.ing 
held by public authorities, or concerning the 
representation of particular interest groups. 
growing tendency of groups of individuals to 

It is also to note the 
collective claims under the 

European Human Rights Convention (for example the Swedish engine drivers, or the 
Dutch soldiers). 

The time has come to consider the problem as a whole. By devoting this colloquy 
to that subject we have stated our conviction that our member States can mutually 
benefit from each other's experiences and that it should be to arrive at 
certain general conclusions from the confrontation between the experience of the 
different member States. 

I do not think that I jump at a conclu:>ion if I say that the wish of people to 
be associated more closely or more efficiently with decision-making is making 
itself felt almost everywhere in Europe. Not seldom do initiatives taken in one 
country inspire similar initiatives in others. 'efle only have to think of the great 
waves of university reforms in the late 60s or of the recent actions of ecologists 
for a better protection of the environment. The last also points to another, 
typical European dimension of the participation issue: people feel concemed not 
only by the public affairs of the country of which are nations. In particular 
the present mobility of Europeans and the increasing number of measures to grant 
rights and safeguards to foreigners recall in this connection the recent 
achievement of the Council of Europe in this viz the 
Status of Migrant Workers), all this draws our attention to a situation where a 
rethinking of participation procedures, even if they are from a 
national point of view, may be necessary. 

The observer of the European scene is struck another aspect which seems to 
contradict what I just observed with regard to the universal dimensions of our 
problem. The new fo:rmulas which are emerging in our member States, as a result of, 
or in response to the need for participation are often very different from one 
country to another. Sometimes it is even diff:kult to translate the terms that have 
emerged in different countries. Let me quote some characteristic words such as 
"hearing" in English, "Bürgerinitiative~' in or in D,ufch. 

Th±s remark brings me to the of the .:::.:::;.:::,:.::::::::l'.2.....:::::::.::;:::::::.::::::. 
We have thought that it might fulfil 
achievements and plans in our member in 
the decision-making process; (2) to try to arrive at a comparative analysis and 

to draw conclusions, if any, at a European level. 

One may ask of course if it is not sufficient for every national community to 
find those solutions which suit its own needs best. should be done at 
the European level? 

- 11 -



The answer is first, a practical argument~ which is not without significance 
in the present times when all our governments are beset by economic problems; by 
pooling our knowledge in this field - as in other fields ~ we may help each other 
to reach satisfactory solutions. But secondly, and certainly not less important, 
we bear in mind the objective of the Council of Europe which is to strengthen the 
common legal environment in which Europeans live and work, the ordre juridique 

The undertaking on which we are about to embark is an ambitious one. Three 
days will certainly not be sufficient. We have asked rapporteurs from four countries, 
Professors Maisl, Van der Burg, Grisel and Haagen Jensen, to help to start your 
deliberations by presenting exposes on forms and models of participation that have 
emerged in their countries. 

On the basis of these examples we hope to generalise the debate on various 
aspects and forms of public participation. I should underline in this connection, 
that the colloquy is meant tobe a forum for a free exchange of ideas and opinions. 
While the member States have designated the participants each of you is here in his 
individual quality, There will be no call for the adoption of any common conclusions 
or resolutions. 

However, in order to provide the future readers of the proceedings of this 
colloquy, which will be published by the Council of Europe, with an overall 
impression of the deliberations we have asked Professor Barile to sum up for the 
benefit of us all his personal impressions of the colloquy. 

If there are no general conclusions 1 this does not mean that. the Council of 
Europe feels in no way concerned by what will be said here. In fact 1 if anyone of 
you is of the opinion that this or that question might usefully be taken up by our 
orgnnisation 1 I hope that you will not hesitate to say so. You will find an 
attentive ear in our organisation the more so since it has a committee of experts on 
administrative law whose Chairman~ Mr Morisot, and Vice-Chairman, Mr Wennergren, I 
am to greet among the participants. 

In conclusion I should like to thank you all for having accepted to 
I believe there is no better way to assure the success of a conference than to confirm 
in its very title the idea of participation of all persons in the formulation of 

and decisions that affect them all: 

quod omnes tangit 1 

a~ omnibus approbare <lebet„ 

- 12 -







Forms and techniques of public Earticipation in 
legislative and administrative acts 

Report by 

Herbert MAISL 
Professor of Public Law 

Dean of the Faculty of Law and Economics, 
Orleans (France) 

The public may take part in legislative and administrative 
either directly or through its representatives, and our countries fluctuate between 
these two forms of democracy, direct and representative. In this paper an attempt 
will be made, mainly with reference to French examples, to make a tentative survey 
of the participation techniques used the two systems, the 
techniques limits. 

Ever since the Revolution the system in 
been a representative one. However, this 
representatives is now in a state of crisis. 
direct democracy are being used; in addition, 
the administration, throwing working methods of the unilateral 
type into upheaval. Indirect, total participation been 

by much more varied forms of 
and the fields covered have expanded. This 
and regenerate participation in the face of 
authorities. 

1. The purpose of 
make public decision-making 
ambiguity. 

is twofold, to 
more effective. Sometimes this 

In Lincoln's famous words, 
Thus 

tion as it were, 
consultation to the edicts. 
channels of communication with citizens 

would the extension of 
democracy be revitalised a 

The 
to make 

lt achieves a 

matching each of the citizen's 

of the execution of a decision even before it 
government is : a bureaucratic~ secret, 

replaced by open government 
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Hence a certain ambiguity in the concept of participation. True, 
is a necessary counterweight to technocracy in our industrial societies; it enables 
the purposes of each activity to be discussed and ensures that attention is not 
confined to the question of means and techniques; it can bring together the State and 
the public. But it is also criticised for helping above all to increase the political 
efficiency of the State system; it involves the various social groups in decision
making. By giving itself a new legitimacy, the State is better able to absorb the 
force of social conflicts (3). Others are concerned at the way in which participa
tion aggravates particularism and egoism without the State always being able to 
settle such conflicts (4). 

A certain philosophy of participation is thus required. This need cannot be 
met without taking account of the various factors of participation in each society. 

2. Factors of participation, In every society, at a given time, a number of 
variables make up an image of 

One variable is information. There can be no real participation unless the 
is provided with full information. Participation demands open government. 

Very often, however~ administrative secrecy makes participation very difficult, if 
not altogether illusory (5). In order tobe able to participate properly in 
decision~making~ a citizen needs to have access to administrative files. He needs 
to be aware of the purport of the reasons for decisions that are being prepared. 
However, superficial over-information poured out by the mass media conceals under
information in key fields, There is a whole environment of participation that is 
based on an improvement in relations between the government and the 

Such information cannot be disseminated unless citizens are e·ducated. A citizen 
needs to have reached a certain level of and culture. It is important 
"to make schoolchildren aware of the existence of a public life and the presence of 
a political function which determines its direction and to show them that the essence 
of democracy is to make all citizens responsible for the conduct of the 1 s 
affairs

1
' (7), Only through suitable education can participation be prevented from 

being used to manipulate the public, Such education enables citizens to assimilate 
information and understand the choices available, Educational systems, 
parties~ trade unions and associations work along these lines. In the words of 
Montesquieul ''the people is admirable in choosing those to whom it is to entrust some 
part of its authority, But can it handle a matter

1 
take advantage of places, 

opportunities and moments? No it cannot", Probably, only a 11people of gods" could 
practise this direct form of democracy dreamt of Rousseau, Even so, better 
education can foster participation, 

Participation also requires that the partners should be available, If the 
is to agree to play the game of participation, citizens must also be 

ready to abandon their individualism 1 the Hrust" of our societies, and some of 
their time interesting themselves in the management of public affairs. This interest 
can be aroused by the mass media and intermediate authorities. It is associations 
and local freedoms which can stir the from its apathy and induce it to 
pa.rticipate, Even so? the participants must have the necessary material and financial 
means, 

Can a size be laid down for participation 
that participation has prospered most at local 
participation has come to be regarded as 
centralisation. Thus, alongside total 
participation have emerged in the framework of 
and public establishments. Power is thus 
criticise this dismembering of the State, this 
will welcome this assumption of power by those 

units? It is probably no accident 
level. In France, the idea of 

of shaking of f the acket of 
at State level, new forms of 

decentralised units, local authorities 
towards the periphery. Some will 

dilution of responsibilities; others 
concerned. 

Lastly, in this tentative inventory of factors of participation, attention should 
be given to the nature of the society involved and the type of social consensus that 
is emerging. A sociological analysis of participation according to the various 
political and social systems would undoubtedly be very fruitful and show the manifold 
meanings the concept may have. 
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The diversification of forms of 
In France, for instance, 

demanded. True, General 
enables intermediaries to be ; but direct 
feature of an age when citizens want to have their own say in 
concern them most. 

, direct and indirect 
at the technical level, as ~ecialised 

's set of interests and immediate concerns. 
but it is often regarded as too abstract 6r too 

to decide how these f orms and techniques 

still remains, 
It lies with 

are to be 
combined according to the society they want to create. Let us now consider the rise 
of and the crisis of total This twofold 
trend prompts a re-examination of relations between those who govern and those who 
are in other words, a of 

Less interest is taken in the abstract citizen than in 
the resident, the consumer, the member of such and 

group, of such and such a or such and such a 
category, the person who is concerned or Our 

of citizens to a of "context-related 
whom we meet in the relations of life, as characterised 

of life, his livelihood, his tastes his needs and the 
to him" He is his of and 

not~ like the citizen~ any metaphysical meditation on his existence. 

At the same time, to use hackn.eyed 
State into a welfare State. lt 

from an essentially 
or "multifaceted" 

concerns of each category which 
to Hnegotiate~' its decisions with 

levels of this form of 
become very 

A. 

economic 
is 

pressure to bear on an administration 
those affected. The 

has been 
intermediaries became 

the social and economic fields. 

and social one of the main sectors of indirect 
direct the economy 

to economic 
with At the social 

and 

modern 
encourage their subordinates 

on. 

The expression 11environment 11 covers a vast area which can include town 
the and reduction of of nature and 

of the environment~ the of etc. 
national level but all at local level, 

is very strong, Some "environment 
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trade~unionism of 

a sector which 
defend it, have 

do;;m the ages the same 

associations in France, 
trend, which de 

the continent. Trade unions 
interests of users, 

intermediaries 
still in control 

themselves. 

noII\ination of 



e 

of government departments, there are "twenty persons 
and responsibilities, appointed by the Prime Minister 

the Minister for the Quality of Life; these persons are chosen from 
among the interested scientific and university authorities and national associations 
or advisory bodies" (17). The same applies to the Hospitals Board, which includes 
"two persons well-known for their work on hospital problems or their devotion to the 

cause" (18). Sometimes the concept of a qualified person will be disregarded, 
and the person appointed will be someone whom it was not possible to appoint in 
respect of some other category or whose qualifications are disputed but who may be 
relied on not to adopt attitudes that will upset the appointer. 

The scope for choice will, of course, be nil when the category consists of only 
one person, an ex officio member of the body concerned. This is often the case, in 

, with ministry directors. 

mention should be made of a fairly original method of appointment which 
the commissions for preparing the economic plan. It ~s 

customary for these commissions tobe "large and varied" (19). Their members are 
ministerial order without any nominations by the organisations concerned. 

~u~ia~; the representatives of the various categories are 
However, the government does not really impose its 

qualifications in a particular f ield may be 
and is in fact as soon as he produces tangible evidence of his 

intention to take part in the deliberations" (20). lt is true that such persons 
will often be their trade union or association, but the original idea 
was to the principle of defining representative categories and striking a 
balance between them. As a result between 2,000 and 3,000 persons are appointed to 
the economic planning commissions each time. 

is a 

restricts the government's scope for 
proposals submitted to it. Here, too, there 

for the members of an advisory 

First of all, the to be represented have to be decided on. Whether 
or not recourse is had to this or that association will depend on the size of the 

Thus, in France there is a category of ''the most representative trade 
a certain number of nominations are reserved for these bodies, which 

stand apart from other In other fields, on the other 
hand the of associations may enable the appointing authority to sort out 
the associations from the "bad"; the former will be allowed to nominate 
candidates. Thus, the Council of Sex Birth Control and Family Education 

45 members, of whom 30 represent "national associations, unions, 
federations or confederations, concerned with family planning, 
information for and sex information, consultative or 

establishments and or education centres as listed in the 
the decree" of environment protection, where 

associations abound, that the has tried to greater rigour to 
association; this is an association 

than three years, whose aim is to protect the 
the pref ect or the Minister for the 

himself as to its permanence and .Ü~g:itimacy (24). 
·}.-'\f:::: 

specified. ThirdTy'"1ärid lastly, 
Several cases are also conceivable 

may reject an initial set of nominations 
and call for a second one and whether or not the number of candidates nominated 
exceeds the number of posts to be filled. In the case of the Economic and Social 
Council as well as and social committees, the govermnent or the 
prefect made by organisations. 
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3. Although election seems to be the most democratic method it is less commonly 
used than those previously mentioned. Public authorities resort to it in respect of 
their users or their personnel. User and personnel began in the 
universities as a result of the unrest of May 1978. The establishments are 
administered by an elected council and directed by a the council; 
these councils, according to the law, are "composed, in a of 
teachers~ research workers, students and members of the 
Participation covers administrative and financial questions as well as educational 
questions. Similarly, in the civil service, the joint administrative commissions, 
which are consulted on staff matters, notably recruitment, assessment, promotion, 
assignment and discipline, are composed of representatives of the administration 
and the staff, the latter being elected by secret ballot on a 
representation basis (26). Up to 1967, elections also enabled those concerned to 
participate in the functioning of the social security system. 

b. The defects of these techniques 

"By the time citizens' opinions reach the administration, they are 
muffled after passing through a succession of groups and 
tru~ that no technique is perfect. In general, are so 
that a government which has accepted the system of election or the nomination of 
candidates for a particular category will often attenuate its effects 
persons more or less at its own discretion. Does the govermnent favour 
which are ready to co-operate with it? In respec~ of 
it has been observed that the government accorded a greater degree of 
to the most representative farm workers' trade union than to the biggest industrial 
worken::' trade union, the General Confederation of Labour (28). S.hould it be assumed 
that "these intermediaries impose themselves on the govern:ment virtue of their 
position in the social system and that the government does not hesitate to distort 
the official system of participation in order to give them a proportionate to 
their actual social influence" (29)? 

There are undoubtedly some distortions of participation. 
associations, for example, probably favours the middle classes 
sector. Moreover, these intermediaries very often display tendencies. 
"The life of associations is not exempt from the well-known iron law of the decrease 
in democracy and its transformation into an oligarchy of decision-:makers who seize 
power simply because others rely upon them and there is no one to replace them" (30). 
The scope of such participation is limited both by the inequality of the groups 
concerned and by the lack of democracy which sometimes characterises their internal 
functi-0ning. Are the groups not therefore more in the nature of screens than inter
mediaries? lt may be observed that these distortions sometimes occur also when the 
representatives are appointed by election, especially if there were few voters; this 
is a pitfall which affects, for instance, participation in institutions. 

In the light of the foregoing legal it is to draw up a scale 
of participation, ranging from the mere transmission of information to the 
authorities to the transfer of powers to individuals. A distinction is generally 
drawn between consultation, the most widespread form of participation, and 
negotiation; whereas the former involves communication or , the latter 
entails actual bargaining. 

lt is essential, moreover, to determine at what stage in the 
process public participation occurs. may either take part in the 
preparation of the text concerned by the whole process of its 
or, on the contrary, merely express an opinion, varying in detail and 

existing draft. 

a. Consultation is a technique in very comm.on use at present on which there is 
an ab.undant literature (31). lt provides the with information and at the 
same time constitutes a guarantee for those who are consulted. The number of 

- 22 -



f 

il; 
of 

s 

consultative 
number sometimes 
consultative 

b, 

This 



c. If taken to the limit, public participation becomes, juridically, a 
sharing of decision-making powers. Apart from the above-mentioned example of con
curring opinions, mention should be made of the many private bodies which are 
a public service function and are authorised to take actual administrative decisions. 
This situation is characteristic of a neo-liberal State which, being unable to do 
everything itself, increasingly delegates administrative responsibilities to 
organs. 

Thus the State, after acknowledging the public-service status of certain 
professions, has entrusted the management thereof to the interested persons them
selves grouped together in professional associations, obligatory bodies which are 
invested with administrative powers~ 

An important area in which the public service is managed by private bodies is 
the social field with, in particular, the social security and family allowance funds. 
It is however in the economic field that the phenomenon is most marked Several 

bodies have been entrusted with tasks of economic management and interven-
tion. This is a common case with to the regulation of markets. 

Corporatism may no doubt be regarded as one form of indirect 
in this regard is the example of the development and commercial torNU 

commissions set up in 1974. Composed of local colllcillors, representatives of 
consumer associations and above all representatives of commercial and draft activities, 
these commissions have genuine decision-making powers in respect of to 
establish supermarkets. They thus control entry to the profession (41 

The variety of forms of specialised, indirect participation.prompts one to 
consider the scope for these intermediaries co-existing with those constituted 
elected representatives of the people. Will assemblies of elected representatives 
be regarded as obsolete, as this trend towards a government/associations 
confirms the rise of executives? Or, on the contrary, is a sharing of roles between 
these various intermediaries conceivable? The question is all the more difficult 
to answer as attempts are also being made at direct participation. 

B. ATTEMPTS AT DIRECT PARTICIPATION 

It is perhaps somewhat artificial to distinguish between specialised and total 
direct participation, as total participation cannot be general and therefore covers 

fields. Sometimes it will cover the general policy of a or the 
State more often, specific fields of a concrete nature. It is not 
therefore, that direct participation should be particularly at local 
Sometimes the administration, not being satisfied with participation representa-
tives, will decide to let the public directly; at other times the 
itself will impose its participation. 

L at the administration's initiative 

11
The old procedures which the gave the administration are much more 

along judicial than military lines: they continuously give the citizen a say. The 
style in administrative matters is characterised of 

enquiries, disclosure of the various stages of 
down of time-limits which encumber administrative action" 
institutionalised participation there is also spontaneous 

its way, particularly at local level. Many modes 
to citizens, and their degree of rudimentariness varies. 

a. The principle of 
from contentious procedure~ is often in administrative decision-

It requires the person concerned to be informed of the measure is 
subjecting him to and the reaons for it; he can then present 

and make objections to the decision 
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This rule first appeared in the civil service: before any disciplinary 
measure is taken the person concerned must be allowed to see his file. It was then 

to any measure of an individual nature. It does not apply in police matters. 

This to defend oneself before a decision is promulgated constitutes a 
of some consequence. lt is akin to procedures a two-way flow of 

infonaation which are essential in decision-rnaking. This is also the case with 

or 
necessary 

This is 

entails the observations of all persons affected 
Such persons may express any cornrnent on the expediency 

lt is for the authority to draw the 

used in Great Britain. lt is either optional or 
, as the case may be. 

health, town and country 
The fields to which it applies are local government, 

and lt entails quasi-
judicial proceedings with witnesses and members of the public. 

The developing in France, particularly in the fields of town 
contrast to the rights of defence, it embraces a 

concerned make their observations either 
an organiser). 

Public criticised for often held in a serni-clandestine 
with all the relevant inforrnation. "Enquiry 

modern information techniques: the 
the documents to be consulted so unintelligble 
substance and reduced to a ritual" (44). It 

is therefore more about the holding of the enquiry 
about the relevant documents as well as to provide it with more information 

before the actual ; the will thus be able "to follow the course 
studies and be to understand the choices to which have 

lt is choose whatever means are most appropriate to local 
circumstances for reactions and in good time (press 

c. 

consultations, debates, permanent or mobile exhibitions, audio-visual 
the purpose of a is to meet the need 

inf ormation and enable the to express its ls it really 
a "semblance of a 

Mention shou.ld also be made of the modern f or 
media and audio-visual aids or 
leveL 

Communication between administrations and citizens may be established by the 
of bulletins or white papers and recourse to the press, radio and 
but whether such communication constitutes an honest discussion 

of the will on the manner 

True, an cannot be described as a technique of direct 
it does, however, also to inform the administration about the 
concerned without those filtered any intermediaries. Opinion 

have become common and call for a code of good practice. 
In France the government has in recent years made use of polls for, amongst 

~u~··n~, the reform of the and the reform of education. 
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people and decision-makers" (49). If the study of public opinion may, at a pinch, 
be included among techniques of direct participation, the participation involved is 
of a very special kind as it is passive and enables everyone's opinion to be 
ascertained through the consultation of only a sample. Opinion polls are undoubtedly 
useful provided they are used merely on a subsidiary basis. 

The special problems connected with the environment have given rise to a new 
form of neighbourhood democracy, which is generally practised "at macadam level" 
and relates to very specific matters such as the routing of a motorway or a bus 
service, the building of a car park or the provision of a park. Such participation 
lies half-way between specialised and total participation. It arises from concern 
for the environment but in fact it embraces the whole life of the city and can 
change its course (see section II, B,below). Residents and sometimes their 
representatives express their views at meetings of neighbourhood groups and 
conservation committees dealing with particular subjects. The difficulty is to 
assembly a large number of residents; according to the mayor of Grenoble, potential 
participants amount to scarcely any more than 10-20% of the population (49 bis). 
If, however, the administration takes no initiative, participation will be imposed 
by the interested citizens themselves. 

Such participation is not always institutionalised, but is sometimes spontaneous. 
lt may result in decisions being influenced and even political and structural changes 
carried out. It may be obtained through the large-scale dispatch of letters and 
telegrams to decision-makers and through demonstrations, strikes and boycotts; if 
taken to the limit, it may create a revolutionary situation. As observed by the 
United Nations, "boycotts have been used with effective results in a number of 
countries to protest against the constant rise in food prices, and in some cases 
they have at least succeeded in delaying further rises or even in bringing prices 
do1rm" (50). This form of "participation" will in extreme cases result in a change 
of administration. 

As regards the various institutionalised forms of direct participation, some 
countries have given citizens the right of initiative and petition. As will be seen 
later, some cities, such as Bologna in Italy, have implemented this right. In 

there are so-called suggestions and complaints offices and in the USSR a system 
of "proposals, requests and complaints". The aim, in fact, is to incorporate the 
concept of "ideas box" in relations between administrations and citizens. 

Such participation may lead to a review of a decision already taken. Citizens 
have at their disposal a highly elaborate system of appeals against administrative 
decisions: administrative appeals voluntary or hierarchical, aimed at persuading 
an administrative authority to reverse its decision for reasons of expediency or 
legality; contentious appeals to a judge in order to obtain the cancellation of an 
illegal administrative decision. It should be added that France has tried to copy 
the Scandinavian institution of Ombudsman by appointing a "mediateur" whose function 
is to receive complaints from members of the public and propose improvements in the 
methods of administration (51). 

Direct participation, whether specialised or total, is always faced with 
obstacles resulting from a lack of availability on the part of the interested 
persons and from the size of the groups concerned. It is true that there is 
considerable enthusiasm for specialised participation at present; this should not 
however conceal the fact that nin any event the spread of participation does not 
seem capable in itself of dealing with the crisis of the contemporary State's 
legitimacy, as any process of participation increases the State's responsibility. 
More than ever, therefore, the State must define a policy enabling the particularism 
reflected in the variety of forms of participation to be transcended. It cannot be 
content with merely supervising participation" (52). 



y 

the 
the 

Franchise 
have the 
its sole 

Once elected, 
whole nation. In 

his 

councils 
cou.11cillor was 
state of 

2. 



In 1922 the great jurist Carre de Malberg described how the representative 
system established in the Revolution had been distorted in order to let public 
opinion take part in decision-making. Elected representatives, formerly independent 
and supposed to have only the nation's interests at heart, became subject to numerous 
influences. In the first place, those of their electorate; thus short-lived 
legislatures encouraged the deputy to try not to arouse his electors' disapproval 
and hence to act as their spokesman; similarly, proportional representation made 
parliarnent "a rnirror' of the country's electoral situation or composition, or else 
a 'map' reproducing on a smaller scale, as faithfully as possible, all the parties 
between which the country is divided according to their number of supporters" (54). 
And the sarne author observed that the law was now merely the result of traditional 
negotiations and arrangements between parliamentarians forming particular groups 
which matched the variety of parties and special interests. 

This governrnent by public opinion is probably more dif ficult to establish under 
a rnulti-party system than under a two-party one, such as exists in Great Britain 
where choices are clear. All the same, even in a country like France, which is 
divided into numerous parties, elections are no longer solely an operation for 

representatives but also a means for the electorate to express its views 
on matters and deterrnine general policy. And although these parliamentary regimes 
exclude referendums, they do provide for dissolution, which plays a sirnilar role 
since it enables the electorate to be consulted and asked whether, on a 

, it shares the view of the majority of the dissolved Assembly. And 
Carre de Malberg concluded: "Any system of government which involves some 
representation of the will of electors by elected persons is on the way to 
a system of direct government and can no longer be regarded as a system of purely 
representative govern.ment in the sense the concept had at the time of the 
Revolution" 

lt is true that various factors have distorted the conventional representative 
system ;i.nd helped to let the public take part in decision-making. One such factor 
is the importance assumed by political parties. In theory, parties are an 

of the electorate's will; in fact their role is much greater. They 
stimulate public discussion and single out themes which are then taken over the 

in order to bring pressure to bear on the adrninistration and compel it to 
take certain decisions. The parties devise the political language with which the 
public expresses its views. At election time, a party must propose objectives or a 
programme to the electorate. "A primary function of political parties is to organise 
public opinion, gauge its attitudes and transmit thern to members of the goveroment 
and leaders so that governed and governors, public opinion and authority are 
reasonably close to each other" (56). Thus a political party, if it performs 
function, is an instrument of public participation. Undeniably, a high 
participation goes hand in hand with a good system of information; in this 
the rnass media bear a heavy responsibility. Acting as an intermediary between 

and the government, this "fourth estate" pours out information in both 
directions with all possible risks of manipulation. 

Thus the context of the representative system has changed considerably. As a 
result, the system, particularly its parliamentary institution, has perhaps been 
called in question, In any event, new balances need to be found. The role of 
parliament needs to be redefined in the light of two factors, viz the place of 

opinion in the political system and the rise of executive authorities. This 
latter factor is of great importance. In France, over the last 20 years 
has lost some of its powers to the governrnent and most laws have been of governmental 
origin. It is not surprising, therefore, that participation is shifting to the 
administrative field and that consultative adrninistration has become its chief 

At local level, representative democracy has also evolved under the effect of 
two factors 1 namely the growth of associations (see above) and the demand 
for direct 
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Feelings are still mixed about the emergence of neighbourhood assemblies. It 
is true that it is difficult to establish direct , as the 
of the population regularly attending such meetings is not very high. Some 
have therefore accused this direct form of democracy of having been taken over 
groups and associations which "engage in by challenging the 

council and preparing for'the next elections. Does this mean that district 
democracy cannot be anything but In a recent report two solutions 
are (60). One is to set up committees on the basis of 
associations, even though "the choice of types and their method of 

will often raise difficult The other is to hold elections 
would have an council whose members would 
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the hands of a corporate or patrician oligarchy, powerful enough to dispense with any 
consultation of the plebs. In the 18th century Berne, Zurich, Basle and Lucerne had 
discontinued the old system, while the Geneva aristocracy kept it only for 
the approval of refusing the general council of citizens the right of 
initiative. This provoked popular revolts: between 1707 and 1781 Micheli in Geneva, 
Henzi in Berne, and Chenaux in Fribourg were severely punished for demanding a 
return to democracy and fomenting uprisings. 

The te:rm referendum was not 1mknown in those days, but it had a special meaning. 
As the representatives sent the cantons and their allies to the Federal Diet were 
not always provided with full instructions, they took certain decisions ad referendum, 
in other words subject to ratification by_ their respective governments. Borrowed 
from the diplomatic language, the expression subsequently took on quite a different 
meaning. 

On 12 1798 the French invader had a hastily convened Diet adopt the first 
constitution of the Swiss , "one and indivisible". Imposed by the occupying 
power, this text was not submitted to the people for approval. It was, however, to 
be amended later by the primary assemblies It was some years later, 

1802, that the national referendum was first The second Swiss 
, but, in order to obtain a result, it was 

necessary, as was to add the 167,172 abstentions to the 72,453 
yeses, for there were 92 More federalist than the one, it 

that "new taxes shall be proposed to the cantons" (Article 15). By the 
Mediation Act of 19 1803 Switzerland became a confederation of States once 
more, and there was no further of direct except in the few rural 
cantons which regained their Landsgemeinde; the others acquired a representative 
system with a variable property qualification for voting. In 1815 a new Federal 
Pact united the cantons, freed from French tutelage, without popular rights. 

The maj of cantons 
constitution of powers and the supremacy 

and individual freedoms. To these principles, which were 
not original, was added another closer to the autochtonous tradition: the possibility 
afforded to the ect laws. St. Gallen , Basle Rural (in 1832), 
the Valais and Lucerne 1841) introduced the legislative veto which 
fUt1ctioned as follows: in each commune a fraction of the citizens could demand that 
a be convened within a few weeks of the Grand Council vote; if the 
opponents succeeded in an absolute maj of the electors enrolled in 
the canton, the The system was far from perfect and 
favoured maintenance of the law, Because it was and cumbersome, it was 

ever used But the democrats took advantage of the break-
In 1845 Vaud made it for 8,000 

electors to launch an initiative on any ect whatsoever, submitted laws to an 
referendum and made the revision of the constitution ect to a popular 

vote. Three years later a coalition of liberals and radicals a revision of 
the Federal Pact: semi-direct in Switzerland was into a new era. 

LL2 Since 1848 

The constitution of 12 
central power was exercised like the >..merican vv~~.L~•~ 

Council and Council government 
and a supreme court was submitted to the conditions 

In each one • except were consulted but 
of the citizens took part in the When the votes were added up the 

last Diet found that the draft constitution bad been 145 votes to 
54 320 and 15 cantons to 6 The constitution introduced universal 

addition to the election of the National Cotm.cil degree), it 
50,000 citizens could ask that the people be 
a reform of the task 

renewed 
revision of the constitution was also ect to 

a vote if it obtained the both of the votes 
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t and of the federated States, it being understood that "the vote of a half-canton 
~== counted as half a vote" (Article 114). While the people made no use of the right 
of initiative, they experimented with the referendurn on 14 January 1866, when they 
adopted a new constitutional article (giving the right of establishment to Swiss of 
all denominations) and rejected 8 others (relating, inter alia, to the protection of 
intellectual property, the unification of weights and rneasures, freedom of worship, 
prohibition of lotteries). 

Meanwhile democracy was making great progress in the cantons; the Zurich 
constitution of 1869 was looked upon as a model. 

On 12 May 1872 the people (by 261,072 votes to 255,609) and the cantons 
(13 to 9) rejected a draft constitution, submitted by the Federal Charnbers, on 
account of its over-centralising tendency. The draft nevertheless gave the electors 
an active legislation role by providing that 50,000 citizens could provike a refer
endurn on the laws and general decrees drawn up by parliament, or themselves propose 
a law. 

Despite this setback, the Federal Assembly drafted another constitution which 
was approved by 340,199 votes to 198,013, and by 14 1/2 cantons to 7 1/2,_on 
19 April 1874. This text was less generous than the preceding one but more generous 
than that of 1848. The legislative initiative was abandoned, but the referendum on 
laws was opened to 30,000 electors; it had suspensive effect: if the demand for a 
referendurn was not submitted in due form within 90 days, the law could be promulgated; 
if referendurn procedure was initiated within that time-lirnit, the law could not enter 
into force before it bad been approved by the people. It was also provided that 
8 cantons could request a referendum against a law, but that right was never 
exercised, the 90 day time-limit being too short. There was no change in the central 
authorities, except that the Federal Tribunal became a permanent body responsible 
notably for seeing that cantonal laws and decisions were compatible with the 
constitution. 

It very soon became evident that the popular initiative system was defective: 
since it led only to a vote on the principle of total revision, its promoters could 
not propose a specific reform. To remedy this defect an additional clause was added, 
in 1891, providing, after the manner of the Zurich constitution, that 50,000 citizens 
could demand the adoption, repeal or arnendment of a particular article of the consti
tution (Article 121 (2)), Sub-paragraph 4 stipulated: ''Tue initiative demand may 
take the form of a proposal couched in general terms, or of a bill cornplete in all 
details 1'. 

There was another omission 1 which was remedied in 1921, Prior to that date 
international treaties concluded by the confederation were not subject to a refer
endum. It was thanks to a popular initiative, grudgingly recommended by parliament, 
that there was finally inserted into Article 89 of the constitution a sub-paragraph 4 
making treaties which were binding on Switzerland for over 15 years subject to an 
optional referendum (30,000 signatures). The time-criterion proved impracticable 
and the new popular right was exercised only twice in 55 years. It was consequently 
revised, On 13 March 1977 the people )976,839 votes in favour, 504,924 against) and 
the cantons a text : an optional referendum in the 
case of treaties concluded for an indetermined period or providing for accession to 
an international organisation or entailing a multilateral unification of law; a 
compulsory referendum, with a double rnajority of the people and the cantons, in the 
case of accession to collective security organisations (eg United Nations) or to 
supranational communities (eg the Common Market), The legislative referendum had 
its share of vicissitudes, too, for parliament could remove federal decrees of 
general application from its scope sirnply by declaring them urgent (Article 89 (2) 
of the 1874 constitution), The Federal Assembly has abused this power, 
since 1933, A popular initiative introduced just after the war and approved by a 
srnall majority in 1949, devised a cornplicated but ingenious system. Since that date 
decrees of general application, which permit of no delay, may be put into force 
irnmediately 1 but only for a limited period, If they conform with the constitution, 
they are subject to optional referendum; when an optional referendu:m is requested 
and the result is negative, they become null and void after a year. If they depart 
from the constitution, they must be ratified within the year by the people and the 
cantons, otherwise they lose their validity on the expiry of that perfod. 
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To sum up, the following instruments may be availed of in federal law: 
and compulsory referendum where the constitution is conceraed 

and suspensive referendum as regards the laws; optional and referendum as 
regards urgent decrees, the refere,1dum as regards international treaties. But the 
picture is incomplete if the cantons are left out of consideration. To obtain the 
federal guarantee for their constitutions, cantons must have the constitutional 

and referendum (Article 6 (2) (c)). They have extended these two 
to cover laws and even decrees; in several states, including the ones 

, all the laws are automa tically subj ect to popular ratificatiorL The 
's approval is also necessary, almost everywhere, for any major 

In many cantons the people have even the right to revoke the authorities 
number of citizens may demand that the question of the dissolution of 
Council - or State Council - be submitted to the people. If the is 
affirmative, there are early parliamentary - or government - elections. Moreovei::, 
five states have retained their ancient Landsgemeinde. The commU.lles, for the most 

of 
part, are administered by an elected executive, closely supervised 
assembly of citizens; those which elect a deliberative council make 
the initiative and referendum. Thus, the smaller the com-unity the 
citizen participation in its administration. Rousseau foresaw this 

the 
natural 

phenomenon (Du Contrat social, Book III, Chapters 4 and 15). 

1 2 Consequences 

Semi-direct democracy in Switzerland owes a great deal to the 
and also to its federative structure. lt undoubtedly owes more to 
Rousseau's ideas, which it is realising only imperfectly. lt is an influence, 
in its turn, on the political system, legislative procedure, constitutional juris
diction and, first of all, on the guarantce of fundamental 

1.2.1 Individual freedoms 

These can exist perfectly 
the converse is not true, 

without the initiative and the referendum, 
have taken advantage of the democratic 

to progressively gain ground. 

The authors of the 1848 and 1874 constitutions 
in the liberal dogma: freedom of trade and 

of conscience, belief and , freedom of the press, 
did not extend the list beyond what seemed necessary at the time. 

think of freedom of expression and freedom 
the first amendment to the American Constitution. 
by a number of cantonal constitutions. This resulted 

certain inequality? not to say Encouraged by doctrine, 
established as 11unwritten constitutional principles" the two 

The motivation is even more interesting than the 

Without freedom of Federal Tribunal 
democratic formulation of the public 

rights could not be exercised in 
"freedom of expression is not 

of individual freedom and an indispensable 
; it is also the foundation for 

does the free forming of notably political opinion, 
to the full exercise of democracy, As such, it deserves a 
catalogue of individual rights guaranteed by the constitution 

the authorities" 96 I 592). lt is true that democracy is 
system which functions by the communication of ideas; the truth of 
is borne out in any representative system, is even more evident 

which the popular initiative and referendum 
constitutional and in the spheres, This is illustrated 

prefect banned advertising of the film "Histoire d'A" 
Liberation Movement proposed in Fribourg on 31 May 1974, 

to the Federal Tribunal and won her case: the court considered 
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if the film in question was not, properly speaking, a propaganda film designed to 
win over the spectators to a specific cause, it had been used by the WLM as a means 
of propagating the ideas it upheld (RO 101 Ia 255). The cantonal government's defence 
was that "the film in question might encourage recourse to abortion, which was 
punishable as a crime or misdemeanour" (p. 257). The court replied that such 
arguments were not relevant, because a popular initiative was demanding the 
"decriminalisation" of abortion and because "the electorate would probably be asked 
one day to vote on a reform of the current legislation. Hitherto a personal moral 
problem, abortion was becoming anational political issue" (p. 258). 

Similar considerations prompted recognition of the freedom of assembly as an 
unwritten right, a right which seems indispensable in that it enables citizens to 
discuss political topics and pass resolutions, if need be outside the parties, 
which, for their part, are protected by freedom of association (RO 96 I 224). lt 
presupposes that the State does not hinder meetings, without good cause, at least on 
private ground. On the other hand, the Federal Tribunal considers that the right to 
hold demonstrations in public places is not indispensable to the democratic order, 
although certain minorities have few alternative means of calling public attention 
to their ideas (RO 101 Ia 400). A demonstration on the highways exceeds the normal 
use of the public domain. Therefore, it may be made subject to authorisation. 
However, authorisation will be refused only for cogent, objective reasons, having 
regard to all the relevant circumstances. Thus a "Committee for Indochina" may not 
set up an outdoor theatre, complete with megaphones, on the main square of a small 
town, since the local inhabitants are entitled to peace and quiet; but, by virtue 
of the freedom of expression and of assembly, the organisers have a right to expect 
the authorities to put some other suitable place at their disposal (RO 100 Ia 404). 

1.2.2 The political system 

Outwardly the political system has not altered much since 1848, for the 
authorities have remained the same, Their membership, however, has undergone changes, 
which seem largely due to the workings of semi-direct democracy. 

The federative State was built up by the radical party on the ruins of the 
conservative-catholic party. While the first succeeded, for a long time, in 
the absolute majority in the Federal Assembly and the monopoly of government seats, 
the second became adept at using political rights as a weapon. Between 1848 and 
1904 parliament proposed revisions of the constitution on 29 occasions; the people 
and the cantons rejected 15, the three decades which followed the 1874 
constitution, 28 laws (out of 237) were countered by referenda and 19 were rejected. 
To appease the opposition~ a conservative was elected to the Federal Council in 1891. 
But the divorce between the central State authorities and large sections of the 
population persisted, The electoral system being partly to blame, it was it which 
was attacked, The National Council was elected by a three-ballot system of election 
by absolute majority (several members being voted for out of a list of candidates); 
the constituency divisions, which could not overlap cantonal frontiers, favoured 
the dominant group. On three occasions a popular initiative demanded the introduction 
of proportional representation, After two setbacks (defeat on 4 November 1900 by 
244,666 votes and 11 1/2 cantons to 169,008 and 10 1/2 cantons; on 23 October 1910 
by 265,194 votes and 10 cantons to 240,305 votes and 12 cantons) the initiative 
succeeded (on 13 October 1918 when the result was 299,550 votes and 19 1/2 cantons 
in favour and 149,035 and 2 1/2 cantons against). The radical party, which obtained 
105 seats at the 1917 elections lost 45 in 1919 to the new agrarian party and the 
socialists, Immediately a secontl conservative entered the Federal Council. During 
the subsequent decade the number of legislative referenda (5) and constitutional 
initiatives (9) remained moderate. In 1930 the radical party lost a government seat 
to the agrarians. But the crisis brought a considerable increase in popular votes 
up till 1940 (9 referenda and 20 initiatives), There followed a relative calm: between 
1941 and 1950 there were only 7 referenda and 11 initiatives (a socialist was 
appointed a federal councillor in 1943), The exercise of political rights became 
more frequent again between 1951 and 1960 (11 referenda and 23 initiatives), The 
distribution of seats after the Federal Council elections on 17 December 1959 was 
almost exactly proportional to the respective strengths of the four main national 
parties: 2 radicals 1 2 conservatives~ 2 socialists and one agrarian. 
while the number of referenda decreased (8 between 1961 and 1970, 2 since 1971), the 
number of initiatives increased (16 between 1961and1970~ 28 since 1971). 
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Comparisons of figures can be tiresome, but at the sarne time highly enlightening. 
The use that the people make of semi-direct democracy depends, of course, on economic 
circumstances and the social climate, but also on the composition and behaviour of the 
authorities. Thus the initiative and especially the referendurn inevitably influence 
the formation of State bodies; although it is impossible to demonstrate this, they 
certainly contributed to the introduction of proportional representation into the 
constitution as regards the election of the National Council and into as 
regards the appointment of the Federal Council. Such changes have had other effects 
besides, not only, as we shall see, on legislative procedure, but also on ical 
life as a whole. In particular, the parliamentary opposition, reduced to almost 
negligible proportions since 1959 (two or three deputies out of 44 in the Council 
of State; about 30 at most out of 200 in the National Council), plays a very modest 
role. Moreover, it is divided, for it occupies seats on the extreme and 
extreme left of the Assembly Chamber. These circumstances, in their turn, have 
rendered popular rights, especially the initiative, rnore useful still. The elector 
fully realises that, by choosing a list, he is not designating his future government, 
but that, in any event, the distribution of seats will be hardly any different and 
that the Federal Council will subsequently have every chance of being re-elected 
without opposition. He consequently treasures all the more his to and 
take rnajor decisions concerning the State. This explains the increase in the number 
of popular initiatives, which some regret (see 2.1.6 below). 

1.2.3 Legislative procedure 

The referendum gives a law legitimacy. Consequently it implies a strict 
application of the principle of legality: it is all the more essential for State 
activities to be founded on a legal basis, since the latter emanates from the people. 
Obviously the authority may not resort to expedients in order to avoid a 
for example by abusing statutory powers. But it has other, means of 
achieving the same object. 

No one will dispute that legislative procedure is so devised 
far as possible, the risk of a referendum. This concern dictates 
stages, prescribed by the Federal Council in its directives of 6 

as to prevent as 
the 

1970 and allow-
ing increasingly for consultation of the cantons, the political and the 
circles concerned. All of these are heard repeatedly even before the draft bill is 
put before the government. Not unfrequently the relevant 
referring to them a list of the problems and asking them to propose solutions. 
are also well represented in the committee of experts to up or 
the preliminary draft, which is then submitted to them for comment. The Administra
tion takes their comments into account in the preparation of the bill intended for 
parliament. 

The role thus reserved for the lower public authorities and the associations 
concerned is not beyond reproach. 

Some see in this the exercise of an occult power, which is not 
the constitution (except in Article 32, in the economic and 
the federal authorities of their essential functions: when bill 
them, it is hardly possible for them to amend it, the die been cast. 
Some, without rejecting the criticise the the choice of 
associations consulted, the sometimes unrepresentative character of which 
speaks on their behalf. The system could certainly be on in many respects; 
its main drawback is that it delays the adoption of laws. It seems however in 
itself, to be indissociable from semi-direct democracy, which entails 
compromise between the social groups and a relative of the State organs. 
But there is nothing regrettable about this double consequence. For one the 
democratic system could be tyrannical if the legislative proper 
preceded by mutual concessions. For another reducing as the on„~rnmPn 
and parliament's margin of manoeuvre, the political 
their task, but they serve to safeguard freedom, ensure respect for minorities and 
promote harmony in social life. 



L .4 

That it is with semi~direct is easily demonstrated. 
Wherever laws and decrees of are submitted to the optional refercndum, 

are accepted - by formal decision or tacitly - by the people as a whole. 
Possessed of this popular legitimacy, the text inevitably eludes judicial 

trol: how could the courts convince the sovereign nation that it had made a mis
take in accepting provisions contrary to the constitution? Legally, this may be 
conceivable, but, politically, it is unfeasible. A choice has to be made between 

democratic priaciple and 11 gove:rnment the courts". The authors of the 
Federal Constitution made this choice, to the detriment of the constitutional 
State in defiance of the minorities, when it ordered the Federal Tribunal to 

, v.rithout review, federal laws and de.crees of general import (Article 113 (3)). 
. 1939 a initiatfve an extension of constitutional 

jurisdiction was ected (347,340 noes, 141,323 yeses, the cantons voting 

It is true that the cantonal laws are ect to judicial supervision, even 
the , But here, another principle 

and rightly so composed of a central State 
member States? the order of the former prevails over the legal 

of the latter and an organ is needed to ensure respect for this supremacy, in 
words, to that cantonal law is in wi th federal law. 

PROCEDURES; INITIATIVE AND 

Initiative 

Its poses various lt is not sufficient to define its 
ect and its form; the conditions and date of submission to the popular vote 
also be determined, 

1 

The 

ect 

is the to a specified number of citizens 
Its ect varies: a constitutional 

mention the removal of the 
role in practice. 

aimed at a revision of the constitution is not disputed. It is 

not deserve its 
which could be embodied in a 

of detailed 

of 

It ensures a peaceful 
on the part of 

of the constitution are concerned, 
the electorate to take decisions 

attention, and it introduces into the 
less fundamental text, lt led to the 

absinth (Article 32 

concern such commonplace 
of 

number 
entitle-

exis~s in the can~ons, votes to 170,842) and the 
October 1961; were apparently 

take too many decisions and on badly drafted texts, It is true 
in all detai ls are required to promoters of an initiative 

and difficult piece of , which not everybody is qualified to do, 

Should the initiative be extended to include decisions on specific matters~ 
in manifold measures prepared by the govern-
to for to their importance or to the 



cost entailed? Certain cantons have done so. But the results are disappointing, and 
the dangers obvious. The alternative is this: either the purpose of the initiative 
is to repeal a particular measure, in which case there is a risk of its being too 
late - once a decision has been taken, it is generally executed forthwith; it would 
be absurd to challenge it, for example, if the work and the expenditure involved had 
already been effected (RO 101 Ia 366) - or the initiative is aimed at implementing 
a project, in which case there is a risk of its being badly conceived: what group of 
citizens, however ingenious, can draw up building plans? 

2.1.2 Form 

Whatever its content, the popular initiative may take one of two forms 
be a simple proposal couched in general terms, or it may be a bill 
details. Both are allowed under federal law and in almost all the cantons. 
poses different problems and has different merits. 

it may 
in all 

Each 

The proposal couched in general terms is addressed primarily to the authorities, 
urging them to take action, If they acquiesce, they prepare the text suggested by 
the initiative and submit it to a popular vote, compulsory or as the case 
may be. If, on the other band, they reject the very principle enunciated the 
initiative, they first submit the principle to the popular vote; in the event of its 
rejection, the procedure is terminated: it continues only if the is approved 
by a majority and parliament is thus compelled to enact the desired text. The system 
has one advantage and three drawbacks. Instead of the promoters of the initiative 

to draft the law or constitutional article, it is the the 
government department concerned and the deputies, who are assigned 
result will generally be better, On the other hand, however, it 
effective protection for the popular right, for the chambers enjoy a certain margin 
of discretion when it comes to applying the proposal expressed in more or less vague 
terms by the initiative; thus there is a risk of the signatorLes' 
distorted, Moreover, the procedure is complicated: each time 
with the objective aimed at, a first vote has to be held on the 
the resultant text is adopted, it has still to be submitted to a 
consequently several votes take place on the same subject, 
concerning the principle, may lead to an ambiguous result, whose 
rise to difficulties; for example, if the noes prevail does this the 
do not want any regulations in the matter concerned or that a 
different solution from that proposed in the initiative? 

Where the initiative is drafted in full by its authors the followed 
is simpler and raises less serious For that reason it is used more 
frequently. When it relates to a sphere in which a popular vote is it 
must always be submitted to the people, with or without a favourable recommendation 
from parliament, Where it is ect to an optional vote, it is to 
facilitate matters by distinguishing two situations: either 
of the in which case it is automatically submitted 
approves of it and the text may be put into force without submitted to the 

vote, unless of course it is ect to a demand for a referendum. Where an 
initiative is drafted in full, one vote, if not two, can thus be 
Admittedly, it introduces into the legal order provisions which are more or less 
well worded, But it entails a vote on a specific text and clear result. lt 
guarantees tb.at the intention of the promoters is strictly 

2.1.3 The principle of unity of subject-matter 

This applies to all votes, including those pertaining 
adopted by the authorities In practice, 
to popular initiatives. lt is in regard to these that the 
Federal Constitution (Article 121 (3)), In the cantons it 
explicitly, but the Federal Tribunal considers that it is 
in the free exercise of political • is 
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The need for it is evident. Since 1891 a distinction has been drawn in the 
Federal Constitution between a total and a revision and different procedures 

for each. Consequently, some criterion is needed in order to 
one from the other. The factor immediately suggests 

, through the procedure for a total revision, to modify the 
constitution as a whole by means of a single vote. By contrast, partial revisions 
concern specific matters and entail amendments to isolated provisions by means 
of successive votes, Moreover, generally speaking, the unity requirement is 

1 for the popular will must be expressed both clearly and freely. If 
were asked to give a single reply to several independent questions the 

would be ambiguous (for exarnple, it may be that rejection of the whole does 
not mean that the maj refuses all the proposals) and the right to vote would 

impeded (the citizens would not be rnaking a real choice between the 

The must, of course, be interpreted flexibly. As judge of 
constitutiona1 initiatives the.Federal Assembly has required that "an 

the validity 
instrinsic 

must exist "between the different in an initiative" 
of the 1962 Act on Popular Initiatives), In fact, it does not take this condition 

3 

, for in 1899 and 1939 it the two initiatives demanding an increase 
nu.~ber of federal councillors (9 instead of and their direct election by 

as well as an initiative postulating the right to work and a 
serfas of measures for its implementation (1894). Since 1891 it has cancelled only 

na:mely the one demanding a massive reduction in the military budget 
in social expenditure on child-welfare, low-rent housing and areas 

de1rastated abroad For its part the :..ederal Tribunal, the guardian of political 
the cantonal context can be said to be any stricter. It does not 

the combination of several textsi provided they share a common airn, 
them closely by a objective link (RO 90 I 74). Nor does it 

subJlli.ssion of a general whose various elements are "interdependent" 
Its attitude is still less severe in the case of legislative 

than in that of draft constitutional or financial orders (RO 99 Ia 

In the importance of the said principle for the respect of the 
rule which must be applied judiciously, having regard 

th.e 

The popular initiative proposes an idea, The authorities may have different 
Is it not reasonable that the people should vote on the on the same ect, 

and the latter The fact that is entitled to put 
a 

raises delicate problems. 
initiative is a major factor in Swiss law. 

The Federal Constitution rightly draws a distinction between two cases. When 
initiative is ''couched in general terms" it defines only an objective and requests 

the chambe.rs to enact a clause designed to achieve it. If they approve of the 
make a revision in .~he sense indicated, subject to the 

vote, If they do not approve, submit the matter to the 
a reco:mmendation to vote in the negative (Article 121 (5)). But there 

is no in this hypothesis for a counter-proposal, which is, by definition, a 
different it is true - but not too different - means of achieving the same aim as 

authors of the initiative, An initiative in the form of a proposal determines 
the ultimate aim, not the means of achieving it. Consequently, a counter

would be pointless, Only, as we have seen, if the initiative is accepted 
Fe.deral Assembly is to draw up the desired text, 

If on the other hand, the initiative is "complete in all details" and ·is not 
Federal the latter may a and submit 

vote the initiative (Article 
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Most of the cantons similar rules. Those which omitted to 
for a counter-proposal neec', have no compunction because the Federal Tribunal has 
ruled that the authorities are entitled to submit a counter-proposal even where the 
constitution and the law are silent on the subject (RO 100 Ia 57; 91 I 195), for it 
regards this power as an important factor in the working of democracy, in that it 
affords a wider choice to those electors who did not sign the initiative 100 Ia 

The must certain basic conditions. It must 
be closely related to the aim and ect of the initiative, Article 27 ( of the 
Ai;;.t of 23 March 1962 0,.1 relations between the councils stipulates that the counter
proposal must concern the same constitutional issue. In the cantons the Federal 
Tribunal requires that the same criterion be observed: the counter-proposal may, of 
course, recommend the substance or of form to the original proposal. What it must 
not do is put a different to the people from that embodied in the proposal; 
all it can do is to propose a different reply. But though the aim must be the same, 
and the subject related to that the means may be different, in that they may go 
less far or further than those in the initiative (RO 100 Ia 

There remains one cardinal how will the questions be put to the people 
and what will the entitled to give? In federal law and in almost 
all the cantons the rule is a but debatable one: the citizens may reject 
the initiative and the or choose one of the two, but may not 
accept both (Articles 8 and 9 of the federal law on popular In other 
words, may choose between three ways of voting: no-no; yes-no; no-·yes. As the 

yes-yes is ruled out the are in f avour of the noes and the 
yeses , and consequently In contrast to the referendum the 
initiative is designed to enable the people to play a creative role in the running 
of the State. It fails in its purposes if, on account of the counter-

and the exclusion of the double "yes" the initiatives have, in fact, little 
chance of accepted. This defect could easily be remedied if one of the follow-

three systems were 

The simplest of these would appear, at first sight, to be authorisation of the 
double " lt was introduced in Geneva and in the constitution of the future 
canton of Jura, Article of which provides that, if the people accept both the 
initiative and the , it is the proposal which obtained the largest 
nu.mber of votes that is But this is not without its drawbacks. The 

of the electors have a either for the text of the initiative or 
for that of the Nevertheless, some vote for both for fear of their 

the second is a rational vote 
the first is , if not 
no two dissimilar laws on the 

If both are 

and too much is given to 
it has to be that a 

double 11no", Whereas 
ects both proposals) 1 

, because, as the voter knows very well, 
can be accepted and put into force 

one which obtained the relative 
citizens whose reply was a double were thus 

to determine the choice. 

The second solution is more 
, is to ask the voters 
and the initiative; the 

then submitted to the for 
and of 

But as it implies two 

the first step, as 
an initial ballot, to choose 

text which obtained the maj 
This system has the 

of freely exercising 
it protracts the procedure and 

The third system is an attempt to combine the merits of 
eliminating the difficulties entail. lt has just been 
Council of Vaud, It consists of but on 
one and a subsidiary one; the citizens are first 

the collll.ter
votes is 
of 

a clear choice, 
makes it more 

"no" to the question whether a change in the law on matter concerned~ 
that is to say in the sense the initiative or the 



then they are asked, assuming that the majority vote is in the affirmative, to choose 
between the two texts. There is a double vote-count and the result is clear and 
unambiguous. First all the yeses and noes are totalled. If there is a majority of 
noes, the status quo is maintained. If not, the votes obtained by the initiative and 
the counter-proposal are compared and the text which polled the majority is deemed 
to have been accepted. Thus, the initiative has every chance of succeeding, and the 
voters make a free and full choice on one day. 

2.1.5 Time-limit 

If the popular right is to be fully guaranteed, the constitution must prescribe 
a strict time-limit for submitting the popular initiative to the vote of the people. 
In federal law and in many of the cantons this fundamental requirement is only 
imperfectly satisfied. 

The Federal Act of 23 March 1962 makes the following distinction: if the 
initiative takes the form of a proposal the Assembly must take a decision within two 
years of its having been tabled 26 (l)); if the initiative takes the form 
of a bill complete in all details, the chambers have three years in which to approve 
or reject it (Article 27 (1)). These time-limits may be extended by a maximum of one 
year in special circumstances and on a report by the Federal Council (Article 29). 
The government must order a popular vote if the two councils do not take a concordant 
decision within the legally prescribed time-limit. This really amounts to 
as the Federal Tribunal recognised in an obiter dictum (RO 100 Ia But 
shows that these rules do not always result in the rapid submission of initiatives to 
the people, for the Federal Council retains a certain margin of manoeuvre when 
the date of the popular votes. 

The provisions adopted by the cantons in this regard vary Some have 
been modelled on the federal law? while in others the time-limit has been curtailed 
(in r,eneva~ it is one year); but the Federal Tribunal regards this simply as a work
ing rule, which the Grand Council is not bound to observe strictly if it intends 
drawing up a counter-proposal (RO 100 Ia 56), Some prescribe no rule at all in the 
matter, 

The problem is more complicated, however, than appears at first But 
three observations are called for: no time-limit is effective unless 
and concerns the vote itself; if it to the 
has little significance in practice. 
limit for any initiative submitted in general terms a decision 
of principle) than for a properly drafted text (parliament being entitled to submit 
a counter-proposal which necessitates more and preparation). A flexible system 
is preferable to a. rigid one: the therefore retain the to extend 
the initial time-limit, at the a of course. 

2.1.6 Number of signatures 

The question is an incidental 
on 9 June 1975, that the number of 
be increased from 50~000 to 100~000. 
in the autumn of 1977, The arguments 
interesting. 

for the Federal Council 
for a constitutional initiative 

will be submitted to the 
put forward from the various quarters are 

The government draws attention to the proliferation of initiatives: whereas there 
was an average of 6,5 per decade between 1891 and 1930, and 17,5 per decade between 
1931 and 1970~ 28 were tabled between 1971 and 1976, It sees several causes for this 
increase. The figure required 7,6% of the electorate in 1891, a 
which had fallen to 1,3% by April 1975. The obtaining of signatures has been 
facilitated by the introduction of the female suffrage in 1971? and the 
in transport and communications. The enormous number of initiatives is 
burden on the people? who are to turn out to vote ? on the 
political parties, which have to information campaigns and issue 
on the authorities, who have to an excessive proportion of their time 
the texts proposed; to the detriment of the other matters requiring the State's attention. 



Besides, it is accentuating centralisation, for it is relatively more difficult to 
carry through an initiative in the cantons. It prevents parliament frorn following a 
long-term legislative programme and compels it to resort more and more frequently 
to urgent decrees (15 between 1971 and the spring of 1975). lt is provoking an 
increasing number of abstentions. 

The opponents of the proposal point to the paradox which consists in deploring 
the citizens' lack of interest in State affairs and at the same time seeking to 
restrict a popular right on the ground that it is being exercised too often. The 
high proportion of absertions is due more to the complexity of the texts than to the 
frequency of the votes. Besides, it is in the cantons and the coililllunes that the 
votes are particularly numerous. Raising the minimum number of signatures will not 
eliminate abuses: the leading associations will always be sufficiently to 
obtain the requisite number. 

lt would be rash to draw conclusions. The weight of the arguments put forward 
necessarily depends on circumstances. lt is true that the nation is to 
vote several times a year and on matters that are not always worthy of its attention. 
lt is to be regretted that certain circles are so dynamic and obstinate that 
launch one initiative after another on the same subject (five "against undue 
immigration" rejected between 1969 and 1977). But the initiative is a fundamental 
popular right which compels the authorities to listen to the voice of the 
people on important points: taxation, abortion, cost-of-living, conscientious ection, 
pollution, i::he protection of tenants, the separation of church and State, to mention 
only a few recent examples. Should such a useful institution be limited? 

2.2 The referendum 

The referendum raises fewer questions than the initiative, but its aim and scope 
need defining. 

2.2.1 Legislative measures 

Apart from revisions of the constitution, which are always subject to 
referendum, both in the cantons and in the confederation, it is generally acts of 
parliament that are submitted to the people for approval. Although formerly 
common in the cantons, referenda against government decisions have become 
rare. However that may be, exceptions are always more interesting than 

The Federal Constitution does not submit all decisions of the chambers to the 
legislative referendum, So-called "simple" decrees are exempted. Moreover, it 
authorises the assembly to give the referendum only resolutory and not 
effect by enacting, for a limited period, decrees "of general import 11 and 
them urgent (Articles 89 and 89 bis; see 1.1.2 above). Thus these two g:roups 
decrees are not subject to the same rules as the laws proper. In order to make the 

distinction, which has such immense practical sign:i.ficance, 
criteria must be applied strictly, The Federal Act of 23 March 1962 on relatioris 
between the Councils chose two of those. The first is substantive and derives from 
the concept of 11 rules of law", which comprise "all general and abstract rules 
obligations or conferring rights on legal or natural persons, as well as those govern
ing the organisation, powers and functions of the authorities or 
(Article 5 (2)), The second criterion is of a formal character: 
measures are either of limited or unlimited duration, The following definitions 
follow from this, The law~ in the narrow sense~ contains rules of put into force 
for an indeterminate period; it is subject to the suspensive referendum. A decree of 
general import also embodies rules of law, but is limited in duration; 
principle, to the suspensive referendum, it m.ay be submitted to the 
referendum if it is labelled urgent. The "simple" decree does not rule of 

it is never subject to any demand for a referendum. 
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2.2.2 International treaties 

Recently extended, the referendum on international treaties gave rise to keen 
controversy. Its opponents maintained that the people were not in a position to 
express views on foreign policy and that the government could not inform them fully 
on the subject; the votes would be preceded by campaigns frequently infused with 
hatred, and consequently detrimental to relations and contrary to the 
traditions of ; the freedom of movement of the authorities would be 
imperilled in a delicate sphere and the confidence of Switzerland 1 s partners would 
be shaken if the treaties were challengeable before the people. The supporters of 
the referendum replied that it had existed for half a century wihout any of the 
risks referred to having materialised: it would be undesirable to withdraw from the 
popular vote essential elements of the powers exercised by the central State, elements 
all the more important because international law was steadily developing and was 
today affecting matters which concerned the internal legal order. As is 
usual in Switzerland, the dispute ended with a compromise~ widely ratified the 

people and the cantons. 

2.2.3 Expenditure 

An institution which or role in the cantons is unknown in federal 
law: this is the so-called which the constituent 
rejected. A initiative, tabled 1953, proposed the 
of an Article 89 ter, making ect to referendum 
exceeding five million francs and exceeding five million francs 
and recurring expenditure exceeding one million 1 and to compulsory referendum> non~ 
recurring expenditure exceeding a hundred million and expenditure 
twenty million. The initiative was withdrawn after the Federal Assembly a 
counter-proposal, albeit a more restrictive one, which was rejected by the people 
(331,117 votes for 277,660) and the cantons (13 to 9). The explanation for this 
rejection was that, whfle some had fears on account of military expenditure, others 
had fears on account of agricultural and social grants and subsidies. 

The financial referendum creates many difficulties in the cantons, which fix 
variable thresholds depending on the size of their budgets. The determining of the 
minimum figure is always somewhat ; in the eyes of the citizens, the 
tance of a project is not to be measured in terms of the cost entailed. 
Besides, the system lends itself to diverse manoeuvres: the authorities are sometimes 
tempted to split the into successive fractions in order to avoid a 
vote, although the Federal Tribunal is always ready to call them to orde:r 
(RO 100.Ia 375). So as to the same submitted more than once 
to the popular vote it is understood that only new expenditure is ect to the 
financial referendum; this a subtle distinction, which is difficult to make 
in practice, between so-called expenditure, which the canton is required 
to make in pursuance of a of federal law or of cantonal and new 
expenditure incurred for a purpose outside the administration 1s previous sphere of 
activity, or concerning which there is a of choice as regards the scale 
and utilisation of the funds in 

2.2.4 Negative decisions 

ect to the vote. In fede:ral law this goes Normally these are not 
without saying 1 since 
popular ratification. 
problem arises. lt has 
it a topical issue. 
unde:rground passage for 
demand for a referendum 

measures passed Federal Assembly are ect to 
the cantons in which no express provision exists~ this 
little attention hitherto, but a recent decision made 

cantonal authorities 1 refusal to submit the 
The court considered that a popular vote on the 
body would be irreconcilable with the essence of 

rejected a proposal to build an 
number of citizens submitted a 

The Federal Tribunal confirmed the 
the vote RO 99 Ia 524) . 
decisions of an elected 

in that it would 
of a 

vague un.certain; would it be 
attribute to it a positive 
negative character. Besides, 
directly concerned with the decision or with the initial which 
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would not necessarily emanate from the government, but sometimes from a motion? 
Moreover, it would lead to an ambiguous result: how was the will of the majority to 
be interpreted if it disavowed parliament? The Federal Tribunal rightly concluded 
that the initiative procedure could be used to have the people adopt a draft text 
which the parliament did not want. 

2.2.5 The number of signatures 

It is possible, and even desirable, for this number to be different from the 
m1n1mum number required in the case of initiatives. Under federal law the legislative 
referendum may be requested by 30,000 citizens. The Federal Council has proposed that 
the figure be raised to 60,000 on the ground that the total active population has 
increased almost six-fold since 1874. This is not, however, a decisive argument. 
While the number of initiatives has been growing the number of referenda has been 
declining (see 1.2.2 above). There is therefore no justification for 
a right which is not being abused by the people, a which is a fundamental 
element of semi-direct democracy. 

2.2.6 Statistics 

Between 1848 and 12 June 1977, the Swiss people voted on 282 issues. It is 
necessary, for a proper appraisal of the results, to bear certain distinctions in 
mind. 

The total number of texts submitted to the compulsory referendum on constitutional 
issues was 201, including 123 emanating from the Federal Assembly of which were 
accepted and 37 rejected) and 67 proposed by popular initiatives (7 of which were 
adopted and 60 rejected). 11 were urgent decrees contrary to the 
submitted to the resolutory referendum: all were approved. 

Seventy-seven laws and decrees were submitted to the 
accepted and 47 rejected. 

referendum: 30 were 

Of the four international treaties submitted to the 
ected. 

vote one was 

Conclusion 

Semi-direct democracy exists in many countries, but what makes the Swiss 
experiment unique is its constancy for more than a century. From the commune and the 
canton where it originated, it progressed gradually until it reached 
national level. The two on which it rests are; the initiative 
specified number of citizens may provoke a popular vote on a 
them, and the referendum, a specified nu.mber of persons may request that the 
electorate vote on by parliament, 

lt raises the electorate to the rank of a State body, whose 
not only to elect representatives, but also to take decisions. In 

role of the referendum is counter-balanced by the creative 
the initiative. lt would be a mistake to believe that the exercise 

- influence on 

it is 
the 

has a purely conservative 
Its effect is rather to curb for it to 
go the aspirations of the , or, on the contrary, to 
authorities to deal with difficult 
necessary, to a popular vote which 
will seem all the more tolerable for 

controversial where 
solutions. bad, these solutions 
been chosen nation. 

Admittedly, semi-direct is not with all forms of constitu-
tional regime. lt demands a great measure of respect for freedoms. It 
is closely linked with the institution of the executive. It entails 

in the various State authorities. lt and 
legislative procedures, in which the interested circles are associated. 

• it denies the judicial authorities to the 
of laws with the constitution. 
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It also creates practical difficulties. The subject and form of the initiative 
are not above controversy; although very useful, the counter-proposal engenders dangers> 

can, however, be precluded by means of precise rules. It is important to ensure 
that the principle of unity of subject-matter is observed and to prescribe a strict 
time-limit for submitting an initiative to the popular vote. 

for its part, raises different questions depending on the nature 
constitution, law, international treaty, expenditurei negative 

In any event, popular rights must be guaranteed and regulated in order both to 
elected authorities from impeding their proper exercise and to enable the 

to be expressed in full rreedom, and with utmost clarity and 
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Carol Patemann (Participation and democratic theory, p. 1) has pointed out that 
this countercurrent was an international phenomenon in the sixties. lt could be 
observed in the United States as well as in several European countries. All the same, 
in each of the countries involved, the participation movement showed or reflected some 
stronger or weaker national peculiarities. In the Netherlands, the striving for 
participation has to be related to the Provo-movement, a movement with strongly 
anti-hierarchical, semi-anarchist ideas, bent on provocation of the authorities. 
The Provo-movement was a movement of protest against authority in general and Dutch 
notabilities in particular. The Provo-movement was a non-violent movement but not 
quite as peace-loving as the Flower People contemporary with it. Another national 
characteristic was the formation of a new political party, the Democrats 1966, which 
made participation one of the major issues-of its political manifesto. The formation 
of this participation party was possible only thanks to the system of proportional 
representation. The striving after has to a certain extent changed or 
added to the vocabulary of the Dutch language. The two best-known examples are the 
changes in meaning, from positive to unfavourable, of the word and the 
introduction of the word (which means something like the American term 
"intervention". The word "regent" mostly used to have a historical connotation, 

to the notabilities that ruled the Dutch Republic in the 17th and 18th 
centuries. Now it came to be used, in a derogatory sense, to refer to present-day 
notabilities, with the implication that oligarchies still exist. The word "inspraak" 
denotes the act of making known (or the possibility of making one 1 s views to 
the authorities concerning matters about which they will have to take a decision. 
Those who express their views want to have a genuine and real say in the matter 
concerned. They intend to co-decide and co-determine about the situation they live 
in. So they would not like to draw a sharp line between "inspraak" and 
co-determination, but even in government publications the line is not always clearly 
drawn. In addition to "inspraak" and , mention should be made of the phrase 
"mongid burgerschap" (emancipated citizenship) and the use of the words "horizontal" 
and "horizontalisation" (in the sense of anti-hierarchical and de-hierarchisation). 
Interesting to note is also the use of the word "veld" (field) in the sense of all 
those involved in the same activities or the people living in a certain area who are 
especially thought tobe in need of and entitled to "inspraak". 

Political and constitutional law are mainly concerned with the highest 
level of the State structure, that is with the-formation of the governm.ent, with the 
relation between government and and with the judicial review of 

acts. The reflections bear on much humbler matters, 
the convening of a in the context of the preparation of plans 

of physical of as regards 
ca~ULUM filethods, the the inhabitafltS Of an old people's home about the 

and decisions food, recreation, visitors etc. 

In the recently report of a government commission, democratisation is 
characterised as anti-alienation. The nation of democratisation as anti-alienation 
implies that people must have an of in and identifying with 
the institutions that govern their lives. One may idea of anti-alienation 
to in the process but also to work. The 
citizen who is dissatisfied with the limited influence he can exercise at election 
time, may find in to participate in the 

life. In many should go hand in 
hand in the process of rightly, the Skeffington report 

points to the activities". 

often takes the 
attention has been in the 
the elected members of 
of the groups of electors who 
issue, of the free or 
of ie that the elected 
there exists a fundamental 
second · the gap is much 

are two closely related concepts. 
of sectional or group interests. A lot of 
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of the nation as a whole or 

is a related 
the first 

nation as a whole, then 
In the 



this report does not have the intention of 
Rousseau and to embark upon and detailed 

Nevertheless, the with 
taken account of time and is sometimes directed 
individual members of parliament or towards parliamentary committees. 
of the arises how far participation undermines 
system. 

lt is fundamental that information material to the process of 
should be made public; this is an essential condition of fruitful 

speaking, publication itself however, is not yet a form of 
lt is very closely related to , however, in when for 
purpose of participation an is created to publish certain documents 
as annual reports, reports environmental impact statements etc. 

The most 
decision does 

forums 

is that in which the act of 
consumers, employees, 
and make known their 

The Hatch, Towards 
Services, mentions as a form 

addition of consumers, pupils to 
This form is perhaps workable in schools, community service institutions 

it cannot be used with reference to decisions of the central of local government. 
states quite properly: 

the formative stage in the cf a in 
diminishes of the elected representatives to make the final 
decision about the content of a 

of 
as a means maintains that 

the process of 
sense of the word. 

~~~"'· ~•uß.~~,6 ; not as a means of 
This White further states that 

demarcation between 
influence on the administration 

other hand does aspect 
it would seem advisable to stick to these definitions in future. 

universities or faculties 
devolution of statutory 

of 

Therefore, the Dutch ~uwu~-~~-~~'i 
clerk of the council. 

is 
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the' Home Secretary, wl}o, as the Minister responsible , .. al.so countersigns the letter of 
appointment~' The Caq!net Council conf.ers ori:-the nomination for the appointment of 
burgomasters of the W.ore.~::wiportan.t municipaHties. Tlie n,omination for the appointment 
of a burgomaster is ~o(ni'ci;d.e until. the provincial goy:i:lx.:nor has drawn up a : 

. recommerttlation. Befoi€.; he ~raws up>his iecOmmendati:0:µ·, 1 .he .. enables the munlcipal 
'"' council to express itselI.-co~cerning the demands to be J1lad~ of the new burgomaster. 

The c.ouncil is not supposed to put foJrward·names. The council should stat€:: which 
requi'tement tß:~ person to be appointed must ·come üp to,' for instance somebody who is 
capable of attracting new industries, or, on the contrary, rathe_r a kind öf social 
worker, who knows how t;q set about solving conflic,t:o,between different sections of 
the poptilation. Of coürse_, it is ·possible to draw UB a.profile in such a- way that 
only one person can come U:p to the requirements. Mtinicipal councils are often 
inclined to draw up profiles which ask for the impossible •.. Here "inspraak" is 
exercised by ~he elected municipal council and not by thepopulation in general. 

"'""" ·-..1:::' 

Ino. practicl:E?~; ~'the significanc~- of this form of "iii.spraak'! ciS greatly re\stricted 
by the fcorivendon that the politi~al composition of '.the total number of burgomasters 
i:p_ the Netherlands §~i:mld to a gueater or lesser. extent ,in correspondence with 
the politica1 coifii)osifi.on of parl,;iament. PutÜrtg th'.i,s · into 
·~naturally entails ':Pl!Jlftical patronage. Quite freqiie11tly former Cabinet Ministers 
Ol! members of p"arliament are appointed burgoJ1lasters„. 

Im ßcime'-iot!'al gove:rnln.ent corporations„ the employeyß are in 
the appo!.ntinent· of their' c01leagues or their '.Supe:dors. .In this way .the new clerk 
to the provinc'l~l StateE;, of North Brabant was appoiIJ,ted aft,er a very c·omplicated 
procedure in which2~ commission having the confidence of the employees was involved, 
This commission interviewed the applicants and made .a r~commendation to the 
executive committee of t.he provinciah States •. The responsibility- of preparing th;is 
appo:hrtme:rit wlis' not, of course, entrusted exclus:i:ve'ly to this commission. A 

"'' c-ßpecially constituted commission of t.he provincial States likewise had the task of 
. - inter.viewing 'the::'appii'cants and making. recommendations to the executive committee. 

Conditions of empl0 yment. oL .. ~overnment;personnel _ ,.! 
. ,, . " c y~.. . .. 

:-i. In~the ·Netherland&: no c~J,lective labour agreements a,re3~,oncluded as regards • 
the conditd.:ens. of'"emplojment ofc the personnef-'in the service ;f the •central goverument 
or of 1,oeal ~authod:;ties. These .conditions are; determined by orders .Pn council or 'by 
regulati-0ns of:'~rdc:al l:llithorities after due cbnsultation has tak~n, place between the 
official side and ttie staff side in councils that strongly resemble the 
councils. So the associations of government personnel ha:J?e · a strong„,form of 

ih the determination of their conditions of 

"Inspraq.}!;." i:iF'environmentai matters · 

The,J:'ublic Nuisance -w:hich is at present operative holds that wh.en a 
has. peeir.::matle' :for a permit for premises c.oming 'Within this Act, anyone: has an 
opportun!iey 'tf<> make representations ab.out it. Notice is given of the request a 

.4n >.the:hian.net customary- in the,municipahty and in addition thofil'e most 
immediate:ly: 1involved' (tlie neighbouring: owners) Ji)ue also notified of • 
The competeht adininistr&tive authority (in gen&al, the Committee of Burgomaster and 

- ' - !' ., - ... , :i. ~~ 

Ald~tmen))Lis 'IiO"t un:det the obligation to state why it does n°'t take intolaccount .any 
representations nmde. If ;the p,~it-is withheltl, on the oth~r hand, reasons for 
the decis:fon'11ffii'V'e to bELgfven. ;i&ut thO''se who have made representations 
to .the .Crown a'.g'afrtsFt th~ graut of. the permit. Crown decides af_ter 

":.th...~ f'~section" cdhtenti.e\;x". 'of the,;,{;ouncil of Stafe. This con:~esponds, with ~he 
"justice>re-tehüe" i'n·'F.rance befo~e 1872.) The Air Pollution.Act, to 
prem~ses ·wh1.ch may'c~;;se·.~onside~able äir pollut'ion, has a s:bn:i,.lar 
possibility:ioi· maklng r~px:~sent~tions .about the 1granti:dg of the permit applied for 
is not available tö "ev~rybody"·b~t to interested parties. In this connection, 
however, the well-known Section 85 of the Air Pollution Act is of great 
it implies that an environmental pressure group is regarded as an interested party 
within the meaning of the Act. 
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At the end of last year, a draft Bill for general prov1s1ons about the 
environment was introduced into the States General. This draft Bill relates 
granting of permits under a number of Acts on the environment in 
Public Nuisance Act, the Air Pollution Act and the Nuclear Energy 
intended to provide a general legal framework for the granting of 
will ultimately replace the several provisions about the 
the separate Acts. The most important elements of the Bill are now 
briefly here. The request for a permit will be made public as for 
instance in the daily newspapers. If the request relates 
the occupants of buildings in the immediate neighbourhood 
request. The request is deposited for public inspection, as are the enclosed 
documents, reports and recommendations submitted. Documents and recommendations 
are submitted later may be deposited as yet. The documents may be for the 
period of a month during working hours (but also for three consecutive 
week outside working hours). 

For the length of the period of deposit everybody can make 
writing about the permit applied for. It is also possible to put 
objections at a public hearing where the application for the 
for discussion. As soon as possible after the of the 
the authorities concerned make a draft for a decision about the 
draft is forwarded to everyone who has raised objections to the 
draft decision is also deposited for public inspection for a 
During this period those who made representations at an earlier stage 
objections to the draft decision. The final decision is made as 
In the final decision, mention is made of the consideration to 
raised at the first and second stage (the application stage and the 
stage respectively). 

The final decision is sent to all those who have made 
have the possibility of appeal the Crown), if they 
decision made. 

"Inspraak" in physical planning 

In the Netherlands, anyone 
building needs permission from 
request for a building licence 
conflicts with a development 

who wishes to build a house or any 
the Committee of Burgomaster and 
is turned down if the ected 

the land involved in the is rule, a number 
and the use of 
looks like 

the use of the land covered 
it are attached to the 
letters or figures mark out which parts of the area 
which purposes (for instance, land zoned for housing estates 

use, recreation, traffic preservation of natural scenery 
the regulations attached to the plan, these include 
a ban on storing car wreckages or other refuse, a ban 
dwelling and so forth. The procedure for the passage 
exceptionally complicated. The procedure begins with 
proposal by (or rather under the direction of) the 
are obliged to make a survey of a number of factors, which 
relevant to physical planning particular, the statistics 
figures etc). In the explanatory memorandum attached to the draft 
of this survey and research with which the burgomaster and aldermen 
charged, are laid down, The draft is placed on deposit for 
at the municipal hall for the of a month. An announcement of 
is made in the local daily newspapers or those in the 
this deposit for inspection is also announced 
at the town hall itself. the term of deposit 
about the draft plan. Within three months of the 
council comes to a decision about the definitive version of 
representations have been made, the council ought to state 

- 53 -



been followed. The plan now needs the approval of the provincial executive com:mittee. 
Everyone who has put forward objections at the previous stage can now apply to the 

executive committee and request it to withhold assent. The 
council is legally bound to state expressly, if it decides to give its assent, why 
it ects the representations made. Subsequently, they who made representations 
to the executive committee can now bring an appeal to the Crown 

"section contentieux" of the Council of State) against the assent of the 
executive committee. An almost completely judicial procedure governs 
before the "section contentieux". Appellants have the right to inspect 

documents and may call up witnesses and experts. The whole procedure is sometimes 
as a rocket" procedure in administrative law. 

the provisions pertaining to the realisation of a local development 
may include about everything Dutch administrative law has to offer, nobody 

is satisfied with it. The local authorities feel that the wholP- procedure takes too 
From the deposition up to the decision made by the Crown, the whole procedure 

take as long as three years (or more). The citizens '.;rho mak.e representations 
really participate in the process of decision-making. Nor is 

officers and experts, who have been involved in the 
many years, can adopt a sufficiently detached point of 

so as to be fair and objective judges of representations 
ective of their plan. lt goes without saying that the 

proposal is the criterion for judging objections of a more 
possible after the deposition. In 1970, the 

gave advice on the consultation of the population as 
the shaping of physical planning. In this advice, a rough sketch is 

of criteria underlying a prcgramming phase and a proposal phase, both of 
should the actual legal procedure. In the prograroming phase, facts 

be assembled relevant to the process of decision-making. Next the 
are examined and possible alternatives are taken into 

consideration. The council makes its final choice from the alternatives. 
The intention is for the population to join in thinking about and discussing the 

available. , this presupposes the publication of a statement of 
In the phase, the programme is elaborated at greater length in 

of alternative These are submitted for discussion to the 
the council makes a choice considered and 

Not until then does the official 
of criteria concerning is not meant 

lt is not impossible that some parts of the 
Council's sketch was very general and will 
yet no legal regulations have been made 

Nor has any Bill to that effect yet 

circular of 1971, the Minister of Public 
he concurred in full with the 

should be carried 
councils. To a very considerable 

to in practice depends on their and 
The manner in which "inspraak" is in practice realised differs from one 

to another. In several municipalities, burgomaster and aldermen have 
a White on 

Several of these White Papers are extensive and elaborate reflections based on 
research and legal Roughly speaking, there are three forms 

One form is th.at of by means of hearings at which 
and put forward. ections to a proposed it 

purpose for an alderman to be exposed to the 
, it is generally felt that the su:m total of 

in this way does not constitute a general, ie 
view of the under discussion. Consequently, a second 
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then 

that in order to channel 
should in its very 

In this way, the voice of the 
that of an accidental 
these 

holds that little purpose would be served in 
voice their and wishes. Instead, they should be set 

the pros and cons of the various grievances and wishes. 
for themselves what is and what is not, which 

or exclusive, which wishes could be combined 
Discussion groups should be set up in which make their 

several are drawn up and submitted, after which 
"\v.rites a report on the basis of these plans. 

but it should marshal and summarise the ideas 
Of this report 

but it can 
the 

contracted 
the out 



are concerned, the White Paper states that a policy will be pursued of trying to find 
alternative training grounds. Till then the activities will have to be stabilised 
and contained. Recently (16 May 1977), the main outlines of the "inspraak" as regards 
the Waddensea were published. All in all, 406 reactions were received. Trade and 
industry provided some 70 reactions, whereas about a quarter of the reactions came 
from pressure groups. Plenty of criticism was levelled at the vagueness of the 

White Paper on the subject of allowing activities harmful or prejudicial 
to the environment. It is apparent that "inspraak" is taken part in by sharply 
opposed individuals or groups. Some reactions (intervenors) go so far as to advocate 
restoration (rather than preservation) of the sea as a nature reserve. Another 
reaction insists upon the necessity of accepting the sacrif ice - to some extent - of 
the natural environment in favour of the industrial development of the Emsharbour 
and 1. 

The government White Paper had already stated that the Rhine is one of the 
greatest polluters of the Waddensea. Many reactions (intervenors) fully concur with 
this, but they out that the government does not announce measures to 
counteract or decrease this pollution. This poses a crucial problem: the general 

decision by the central government has reference to a definite, more or 
defined subject, but in environmental matters many things are 

interrelated. Anyone speaking about the preservation of the Waddensea as a nature 
reserve cannot ignore the pollution cause- by the Rhine. Anyone who wishes to put 
a check on the development and use of indust:rial and harbour areas ought also to 

some thought to employment in other parts of the country. The government will 
now have to make a policy decision soon. 

Some tentative conclusions 

1. This conference is concerned with participation, but use of the possibility 
to is made not only by members of the public but also and especially 

organisations. Sometimes, the possibility of participation is open only to 
or public bodies (Whitley councils, municipal councils with regard to 

of burgomasters). The Air Pollution Act offers more to 
to organisations than to members of the general public. 

2. Participation serves to supplement democracy but cannot be a 
substitute for it. procedures are the entry lanes into the 

view but Samuel H Beer 
corporatism" with reference 

to share in policy-making. 
that the authorities consult with and 

social partners with the result that no 
the national sovereignty. Generally 

are more in a better of than members 
(they possess greater access to information and have a greater 
themselves in 

makes it possible for individuals and for groups to bring their 
and needs to the notice of the authorities. To this extent, 

demonstrations and acts of civil disobedience 
which also aim at drawing the attention of the authorities. One could also make a 
connection between participation and sociological research conducted on the 
instructions of the authorities. These aim at adding to the insight of 
the authorities into the needs of , but the initiative is taken by the 
authorities. In the of view of some authorities, participation, too, is a 
communication technique at the disposal of the authorities. Seen in this way, 

is just an form of social research, the responsibility for 
which rests with the administration. Participation can be understood as a means of 

protest movements. Protests can be absorbed by "inspraak". Therefore 
is a highly controversial ect for this point of view as held by 

is sharply to the view that participation is .closely 
to petitions and demonstrations. 
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4. In several cases, participation is a form of interest representation. 
Participation can be a competitor of the representation of representative government. 
This competition can be healthy, but the sometimes defended opinion that participation 
is a matter between the Committee of Burgomaster and Aldermen and the local population 
seems dangerous for the position of the municipal council. In countries like the 
Netherlands or Belgium where there is one powerful executive committee, this <langer 
seems to be greater than in the committee system of British local govermnent. 

5, Rules concerning participation in the preparatory stages of the process of 
making decisions cannot be maintained in any other way but by means of review of the 
decision made. This review will have to be carried out by authorities other than 
those who made the original decision (eg by higher administrative authorities by 
judicial authorities, by the councils of local government corporations). In the 
Netherlands this review will, generally speaking, have to be done by the Crown 
(as for the central planning decisions by the central government the SecJnd Chamber 
of the States General). So far, the Crown has not yet developed any clear procedure 
for this review, Of considerable importance seems to be the example of the "adequate 
consideration requirement" taken from American administrative law (Richard Stweart, 
The Reformation of American Administrative Law, Harvard Law Review, 1975, 88, 
pp. 1781), In Europe these criteria will have tobe evolved from the principles 
of natural justice generaux de droit administratif"), 

6. The authorities who carry out this review do not arrive at a decision 
independently, They are asked by intervenors to give a decision. The realisation 
of depends therefore to a high degree on the law of standing. Dutch 
law offers ample opportunities to "ideological plaintiff s" to influence decisions 
on the basis of provisions which entitle everybody to intervene and to appeal to the 
Crown. People who want to have , tend to form groups and associations. 
So, in practice the problem of relates especially to these groups and 
associations. 
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and administrative 
government. Some kinds of 

government are rooted above 
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which have to be taken into account (eg ordinary planning 
authorities giving information cannot reasonably be described 
unless the arrangement also comprises a right f or the 
influence by other means than writing articles in newspapers and the 

2. Participation must be open for the "public" and not 
individuals who will be affected by the decision 
condition is obviously fulfilled where the whole 
district or a minor geographical area is involved 
include cases where members of a larger group are entitled to influence 
even if they are not significantly affected individually (eg parents' 

the 
will also 

the decision, 

in the management of schools). On the other hand, civil servants 
is generally not considered to be within the subject, but rules rela 
question will be dealt with, where they are important to understand arrangement 
on participation by the public, see below V-VIII. Whether the influence can be 
exercised directly by members of the public or indirectly elected 
representatives is not important in this connection. 

3. The arrangement must be and 
by spontaneous protests or a specific 

individual case is outside the scope of this report, 
importance may be. This limitation is among other 
of the present investigation. 

II. DIFFERENT FORMS OF PUBLIC PARTICIPATION 

A. 

When "mapping" the different forms of public 
are relevant. Some of the most important should be 

1. The legislative and administrative 
distinction can be made between 
other levels. The latter group covers 
administration of minor parts of a 
town plan or a school district. It is 
the most vivid endeavours to establish 
with that group. 

of 
at 

first and 
district, 

reasonable to 
arrangements on 

consultative 

and 
town 

3. 

, the first one is 
may, however, also 

representatives from affected groups, the 
of power to an association of landowners 

law is direct 
be canalised through rPnr·p~ 
of town , where the 
boards of different associations. 

Here again a simple distinction - an 

taken either 

due to 

extensive the obligation for the authorities to information 
alternative solutions, to encourage debate and to assist 
in our proposals, the closer the system of in 
come to an arrangement based on the initiative of the 

- 59 -



5. General or Special participation. By general participation reference is made to 
systems where the public can come in on a broad scale of issues. As examples can be 
mentioned an arrangement of general ballots among the population in a district and 
the establishment of local committees, which have the power to decide on for instance 

legislation, social services and schools. Such systems form a contrast to 
participation in procedures in specif ic f ields like town planning and primary 

schools. 

6. Permanent or occasional participation. Some systems restrict public 
participation to rare cases, eg depending upon the initiative of a minority in 
parliament or of a group of citizens, while according to other arrangements the 

is involved in the current administration of certain local services, 
eg through representatives in a school board, see below V.B.l. 

B. Typical forms of participation 

Based on the indicated criteria it is possible to make a detailed classification 
of different forms of public participation, already known or under debate. For the 
purpose of this report a less ambitious description will do, however. In my opinion, 
it is possible to draw up a few broad categories which will cover practically all 
forms of public participation. 

1. General ballots, eg in the form of a referendum or a ballot among 
the population in a municipal district. 

2. Representatives of the public in boards whose duty is to participate 
in issuing regulations or deciding individual cases. 

3. Planning procedures. lt is characteristic for this category that a 
draft plan or a project is published, and that the public is 
entitled - in varying f orms - to express opinions within a certain 
time limit and that the authority in question has to deal with these 
opinions. "Planning" is here taken in a wide sense, thus covering 
procedures dealing with the future use of real property, whether the 
rules concerned are to be found in the general planning legislation 
or in for instance legislation on environmental protection or nature 
conservation. 

Local committees representing the population of smaller parts of a 
municipal district and undertaking a series of different tasks under 
some kind of supervision by the district council. These committees 
could be described as "mini-district councils", since they can be 
considered to be local government at the level beneath the ordinary 
bottom division into districts. 

5 Participation in the management of public institutions with the duty 
to perform various kinds of services, eg educational and social 
facilities. 

6. Delegation of powers from municipal councils to private associations 
such as sportin·g associations and associations of landowners. 

In the last decade special interest has been paid to groups (3) and (5). Most of 
the public debate is dealing with planning procedures and "democracy of institutions", 
and several new arrangements have been established in these fields. There are two 
main reasons for this, apart from the fact that these forms of participation so far 
have not been very well developed. Above all, the issues concerned are felt 

present and palpable for groups of individuals which means that it is 
easier to engage the public than in broader more abstract areas. The 
administration affects the everyday life r.f people in a rather perceptible way. 
As regards planning procedures it has also been of importance that the last years 
have shown a vivid general debate on environmental matters. Secondly, it should be 
noted that these forms of participation could be adapted to the general system of 
government with generally less detrimental effects to this than eg (1) and (4). 
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Public participation in planning procedures - the will be examined in 
more detail in another report - has been known for quite a period in Denmark since 
the end of the thirties, However, the scope of these procedures has 
significantly. Efforts are beingmade to involve the public at the earliest 
stage, especially by splitting up the procedure into several parts. Furthermore 
increasing efforts have been made to impose a duty on the authorities concerned to 
encourage a public debate and to assist the individual and groups in their 
participation. The problems of "democracy of institutions" which have been 
sharply articulated in the last decade, are dealt with below in V~VIII. 

III. SOME IDEAS BEHIND ARRANGEMENTS ON FUBLIC PARTICIPATION 

I do not consider it my job to explain historically why different systems of 
public participation have been set up. The causes are many and and their 
interrelations are difficult to point out with some kind of accuracy. Nevertheless, 
it seems useful for an analysis of the legal problems concerning 
to bear in mind the main ideas behind the phenumenon in practice, even if it is not 
possible exactly to indicate their relative importance. And the main ideas are rather 
close at hand. I shall start by mentioning four ideas clearly connected with 
traditional political theory of democracy and finally describe some considerations 
of administrative expediency, which have also had a considerable influence, 

l, The idea of direct democracy. The best decisions on public issues are 
taken by the people themselves. Of course, it is necessary to accept that in a 
society of some complexity the vast majority of social issues must be decided upon 
by representatives of the people, but the representative government system is 
based on technical necessity. This means that where it is possible in 
right thing to do is to let the people or groups of the people decide or to 
establish a system, which comes as close as possible to that ideal. , no 
arrangement on participation is based solely or essentially on old theorites of 
direct democracy, but on the other band it is obvious that the ideas of Rousseau 
have had a renaissance in several politically active groups. 

2. Civic education to democracy. Even if it is recognised 
system has a value in itself and is not just a technical necessity, 
direct as well as representative - can be seen as an advantage. More 
involved in decision-making and obtain knowledge and to the 
their participation in representative systems at higher levels. 
consolidates the representative government system. to 
however, participation must be restricted to lower levels and is 
to infringe upon the power of the basic elements of the system, 
parliament and municipal councils. This way of is rooted in traditional 
theory of democracy, see for instance, John Stuart Mill, of Political 
Economy, 1900, p. 607 ff. 

3. Protection of individual interests and freedom. Public the 
possibility of public participation - implies a means to control the exercise of 
power and to avoid arbitrary decisions. Participation is a guarantee 
of the individual. A recent of this old idea can be 
Danish Statute on Municipal Planning of 1975, where a 
participation is seen partly as an alternative 
decisions to a central agency according to the 

4. Stabilisation by pacifying, A lot of groups demand ardently 
participation, often perhaps with the implicit and unconscious purpose to increase 
the influence of their own group If these requests are not the 
result is likely to be protest movements and more or less violent actions. The 
establishment of procedures for participation may be a means to preserve 
the stability of a representative democratic goverru:nent. Members of the active 
group will feel more satisfied and their activities will be canalised into the system 
without damaging it. Public is not seen as a means tc get better 
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, neither method of 
~ to express the would argue in 

unconcealed way, but it can ideas of this kind have 
influence on, for instance, new rules on the management of universities. 

out, too, that there are threads between this to 
theories on of eg Joseph , B R Berelson and 

as an "institutional arrangement" and of 
for maintaining a stable system of government. (See 

Political Man, 1960, p. 32 f.: "A principal problem for a theory of 
systems is: under what conditions can society have 'sufficient' 

to maintain the democratic system without introducing sources of 
which will undermine the cohesion? 

All the above-mentioned ideas have as a 
aspects of a democratic system of government, There 

important groups which advocate participation as an 
element of a well-functioning system of government, whatever the basis of 
be. Participation is expedient from an administrative point of view. It 

about useful inf orrnation and ideas as for the solution of social 
increase the understanding of the decisions of the authorities which 

the carrying-out of different measures, and it implies 
and control of the activity of the executive. Public 
up the decision-rrraking by the authorities, eg 
planning. Of course, the change-over between 

above~-mentioned ideas is smooth. 

HOVERS IN A DEVELOPMENT 

the interest in has increased since the 
the sixties and especially in the seventies. Why is that so? The ideas 

valjd and relevant without regard to time, so other 
must be sought. A lot of factors could be pointed out but I shall 

to what I consider to be the three main prime movers in the 
The first one is concerned with the tasks of the authorities, the 

with an attitude among and the third one with changes in the 
government. 

is trivial observation that is becoming increasingly 
Western European democracies this has been ref lected in or is the 

control and services. Seen from the 
the authorities has become a much more 

and at the same time the sector is 
The feeling of a gap to the persons 

towards concentration in 
authorities there is an increasing need for 

and different groups of society, because the 
~ivi~~u, the decisions are made for langer periods, and 

into account see above III.5. 

has shown an change in the 
Today, - and above all young people - are less 
earlier to accept decisions their affairs made 

but not the one - can be found in what I should call 
If a country has got a democratic, elected 

is diff icult in the long run for people to understand 
should stop here. What is so brilliant about 

influence of the people is restricted to elections? If all the 
which affect th.e individual most are taken by others without 

participation of the concerned. In the legitimation of 
there are strong reasons for a continuous enlargement of the area for 

(-democratic) procedure. In the run, a democratic government 
fit well into a society with authoritarian schools, authoritarian 
authoritarian administrative 
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3, In.most of the countries the municipal districts have been 
and the character of local government thereby changed, Denmark 

of this development. In the early sixties we had about 
districts but in 1970 - at the end of a reform period - the number 
277 and the smaller districts have 6-7,000 inhabitants. of 

were too small to carry out local tasks in a modern 
Furthermore the division into districts was often because 

up into S€1eral districts. To preserve and extend local 
element in public administration a reform was necessary. The maintenance 
participation local government had its however. The 

between the members of district councils and the has been 
weakened a lot, and the increased number of civil servants in local government has 

the administration to be like administration of State The old idea 
of local government as administration by the population itself 
representatives has become rather thin, and the demand for 
increased, 

V~ DEMOCRACY OF PUBLIC INSTITUTIONS 

Distinctive features of this form of 

The following parts of this report deal with 
management of lic institutions. "institutions: reference is 
i:o institutions the task of which is to offer personal services 
citizens, called "clients". The exposition is, furthermore restricted 
where the clients receive some kind of treatment or care -
i.nstance, the lending of books and the offering of 
is in contact with the institution for a longer 

institutions will make decisions regarding the 
essence of the function of the constant offering of serv~ces. 

cover institutions owned by the State or 
institutions under intensive control by the authorities 

the described kind of services. 

The of participation are in several 
of administration. This is first 

different groups - the 
in the management. 

The composition of the staff of 
number compared with the number of clients. 
servants in the institutions is great and in 

, orders 
in the institutions is much 

affected their activity. 
institutions is more similar to the work in different kinds 

functions of employees for instance a 
characteristic for a large number of civil servants in 
should have a good deal of independence in their jobs. 

in schools. No matter how much the 
point of view, there are in practice 
Finally, it should be mentioned that 
by the employees are less 

is concerned because the 
affected as much. Seen from the 
servants in the institutions will 

which is of 
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The clients too could find good reasons for their participation. They make 
rather well~defined groups in relation to the kind of institutions dealt with here, 

their position towards the institution is equal. The activity of the 
institution plays an important role in their life or the life of somebody for whom 

are responsible. Among the clients the long attachment to the institution 
also a feeling of cohesion with the institution which is an important 

in the management. As stated above participation does 
much the political leadership of the executive. This 
clients as well as participation by employees. 

There are other distinctive features of the problem of participation in this 
feature. The participation by clients will practically always be carried out through 

and the participation by the employees is as a main rule also 
Associations may be important in the participatory system, but 

associations play a minor role than in, for instance, planning procedures. 

Three typical arrangements on "democracy of institutions" 

lt would serve any purpose to enumerate and describe all known and 
forms of public participation in the management of the kind of institutions 

l have in mind in this paper. I shall confine myself to characterising the main 
lines of the present Danish arrangements on participation in three fields 

schools, universities and social institutions. These areas have been chosen 
because they contain the most developed arrangements on public participation and 
because show sufficient similarities and differences to form the basis of an 

L 

The Danish primary schools are based on two statutes. The Primary School Act 
of 26 June 1975) lays down rules on - among other things - the aims of 

schools, subjects for teaching, number of lessons, examinations and 
education. This statute sets up a framework concerning the activities 
schools, but it leaves a margin for the municipal authorities, 

the primary schools, to issue supplementary rules. Provisions on the 
govermnent of schools as well known as some other schools are to be found in 
the School Government Act (No. 44 of 9 1970 with later amendments). Most of 

rules relevant for the following are contained in this statute. 

A illustration of the of the municipal 
is attached as A. As shown by this the organisation is 

into two levels, the level and the level of the individual 
I will take the last one as my 

every school there is a .i;:...::c.:=:.::.::.i;;.;;.;;;::. 

to the statute, he is 
institution. lt is not quite clea:r 
He a and a right to 
also has the power to issue instructions 
freedom for the individual teacher to choose his 

the dist:rict council. 
pedagogical leader of the 

in his pedagogical 
and it must be assumed that he 

restricted by the traditional 
methods. 

Two councils are also attached to a primary school, the council of teachers and 
the school board. The council of teachers consists of all the teachers, including 

The council elects its own chairman. lt has some power to make 
decisions, for instance the ordering of special teaching for 

who for different reasons have dif ficulties in keeping pace with the ordinary 
This competence is however very limited. The main task of the council 

of teachers is to give recommendations and opinions and the statute indicates a 
number of issues on which the council has to be heard. 





According to the School Government Act, the pupils have the right to elect 
2 upil cotmcils and such committees are established at most schools. The pupil 
councils have no formal powers except for the right to appoint two observers to the 
school board. It should be added, however, that the pupils are entitled to 
participate in decisions concerning the individual class. A new provision in the 
Primary School Act stipulates that the more detailed planning and preparation of the 
teaching - including choice of subjects and teaching methods - should to the greatest 
possible extent be made in co-operation between the teacher and the pupils. 

At the municipal level, you have. three administrative agencies: the school 
commission, the common council of teachers and the district council. The school 
commission consists normally of 11 meililiers. Six of them are elected by the district 
council - often but not necessarily among its members - and five by and among the 
parents' members of the school boards. All the elections are made for a four-year 
period. The top civil servant of the municipal school service - the school 
director - and the chairman of the comme>n council of teachers are attending the 
meetings of the commission as observers. The commission has a duty to supervise the 
work of the schools, to decide a number of issues, for instance regarding special 
teaching for pupils who cannot keep pace with the ordinary teaching, to prepare 
teaching plans for the various schools and to make recommendations to the district 
council on a lot of issues. 

The common council of teachers consists of a principal, a deputy principal and 
one teacher from every school in the district. All these elections are made for one 
year. The council has only advisory tasks, but it is entitled and obliged to give 
its opinion on a number of issues indicated in the statute. 

All tasks not specifically attached to the above-mentioned authorities come 
within the province of the district council. Among other things it decides the 
division into school districts, the teaching plans, the budget - totally and as 
regards the individual school - and the appointment of teachers. Except for 
questions concerning the financial resources most of the issues are in practice 
settled by the commission and the approval of the district council is often but a 
formality. 

There are some arrangements regarding central and regional control of. the 
municipal school service. These are, however, considered to be outside the scope 
of this report. 

2. The universities 

The traditional government by prof essors was radically changed by the 
University Government Act of 1970 (No. 271 of 4 June 1970). The principles of this 
statute have in most important aspects been retained by the present University 
Government Act of 1973 (No. 362 of 13 June 1973) which extended the field of 
application to comprise institutes of higher education other than what is formally 
indicated as 11universities11

• The following description is, however, only written 
with the universities in view. 

As for universities, it is necessary to distinguish between at least three 
levels of administration: the university level, the faculty level and the institute 
level. Each university is divided into five faculties: the humanities, natural 
sciences, medical sciences, social sciences and theology. It is possible to 
subdivide a faculty into different groups according to subject; the faculty of 
social science, for instance, into law, political science, economics and sociology, 
and to establish special councils for. each of these groups. To keep the model 
simple, I shall ~1eave this possibility out of consideration in the following, see 
the attached graphic illustration of the governing system of the universities, 
Appendix B. 
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I have found it start the at the level. 
For each faculty, a and 
stipulated in rules the 
composition is laid down in the statute. council is elected by 
and among the university teachers. Most of them are full~time teachers elected for 
three years but part-time teach.ers are entitled to 
for one year at a time. The technical administrative 
for three years, the number of is to 
in the council. the students elect half as many 
for a of one year. The council appoints for one 
chairman, the dean, among the full~time teachers. 

The members of the different 
representation. Especially 
usual and each list is 

The faculty councils are 
general. Exemption is made 
Among the tasks of the 

among the 
lecturers 

of teachers 
the basis of recommendations 
recommendation 

A study board 
are elected by the 
for one year at a time 
corrn.ection with 
one year, but unlike 
a full-time teacher. 

The institutes constitute 

groups are elected 
students' 

by a student 

universities. Most research activities are carried 
all full-time other scientific 

institute. This means part of the 
the framework of the institutes dif fer 
30-50 scientific 
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Members of 

of members from those two 

the 
in the council. 
is 

council has more 
committee set up by the 

determined decisions made 
the f inancial 

the of 
subordinated 

on behalf 

individual 
on the other some 

be spent on and 
institute council to take 

institute. 

connected 
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the 
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The on in the management of these hrmes are 
limited and summary than as for the above~mentioned institutions, The 

that a council of residents should be set up if 
The council has not but functions. There are no co:mmon rules 
the and electiun of the councils of residents. 

The employees have no formal 
and one more 
bodies at institutions 

d. 

except for a for the 
employees to attend the meetings of 

foundations, 

on 

What is said about in the management of homes for old and weak 
more or less to institutions of rehabilitation. Some modifications 

be out. First no councils of clients are set The 
instruction in questions restricts itself to consultative by 
the clients almost without take The reason is 

that aR a main rule, short time the 
institution, , rules on other than the clients 
are laid down. An instruction from the Minister of Social that 
as for institutions run foundations trade 
unions and associations should be members of the 

to set up arrangements on 
In the "travaux 
however that the district council may 

consumers" in order to assist in the and 
of the entire system of social services, The 

consumers should only have consultative powers and should not the 
of individual cases, 

associations of, 
workers, 
elected 

VL 

lt seems 

have 
of this 

for instance, disabled persons 
of the clients of 

councils see above 

ANALYTICAL COMMENTS 

in the management of institutions are very 

some of the 
are generally 

may be 
and 

of the present arrangements than the one would underline this observation. 
The at several levels of administration and sometimes in more 

one at the same level. 
several authorities at the same 

have to be dealt 
levels, The result is 

considerable financial and "''''"'~n·n~"' resources and that the 
rat her 

B, 

A distinction can be made between 
services of the institution - the clients 

the 
- and others. In 

who receive the 

have been the 

reservations 
to represent 

and the 

should be allowed to represent 
for their small children but 

This 
social institutions and with some 
The , however who should be entitled 

rise to doubt. There is no doubt that the students 
themselves as well as parents allowed to 

about the young between, for instance, 14 
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and 18 years of age? The main trend seems to be that both the 
different councils or 

the council. 

in the managing 
arrangement concerning 
of the problem. At present 

schools, but it is 
that the clients should 

clear of by other 

at 

at the rehabilitation institutions, where local trade unions and 
elect members to the board of institutions run 

The same model could be at seveial other institutions, eg 
In this connection it should be borne in mind, however, that the 
concerns the continuous management of the and that 
groups which are supposed to be served by the 
interest and of the problems of 
institution, 

schools, there is some doubt as to the 

arrangements indicate that 
Each parent has one 

"consumers" but some 
also as citizens of 

his or her number of 

after 
of the election are similar to the Furthermore, the 

elections. This is not contradicted 
of the members is 
be added that 
district councils 

by the district council. In this 
to the above-mentioned new School Govenlment 

should no langer elect members of the school boards. 

described above in V.B also 
of the 

differences between the 
This is 

schools and universities. 
management while the 
technical administrative staff. The reason for 
technical administrative staff at universities constitutes a 

a few persons. Nevertheless, the system of 
not seem consistent on this In the new School 
to above it is that the technical administrative staff 
elects one member of the school board, but a similar 

schools. 

is different at the 
institutions. universities show the most radical solution to 
the students in all matters of the of the 
at all levels. On the other band, the students have to share 

of the management with the 
way round. The field of 

but within the competence of the 
uu'w~.uo'~~.u~, according to 

First, the competence of the 
enumerated in the statute. , the 

as the administrative and leader, 
councils and boards at the exercise their duties.on 

committee. schools does not 
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individual teachers or As for social institutions, the 
differs from one group of institutions to another. 

is limited the power of a 

Several differences can also be observed as the 
at universities in the entire management of the 

institution. It should be mentioned, however, that the technical administrative 
staff has no influence within the of the boards. 

at ect to restrictions similar to those indicated 
and besides, are not allowed to deal with 

of teachers, that is to say of their future 
social institutions ion employees is, as a main rule, 

management, but the arrangements are very 

E. 

Within the field of the rules on the influence of 
at social institutions is 

clients and employees at universities and schools 
the structure. Even within the area of decisive 

to some differences. 

students do not have the same degree of influence on all kinds of 
exercise the greatest influence on issues their studies 

their elected the board, which consists of half 
students and half teachers. In other bodies of the , the 

of student members is smaller considerable one-
fourth of the members. The influence of students is also by rules to the 
effect that the chairman of all bodies but the has to be an 

, in most bodies a teacher. Even if the chairman acts on behalf of the board 
he will have rather a strong among 

to the fact that he cannot be overthrown the election 
three years. As the of full-time teachers and 
academic the students have not but a mere formal influence because these 

have to be made the basis of recommendations from expert committees. 

schools have a 

' the district 
vote. A limitation of influence of the parents in the 

is however down that the decision 
has to be based on a council. The 
of such rules are not clear, but it must be assumed that at least 

some issues an agreement must be obtained between the two councils. 

It is 
clients and 

characteristic of the field dealt with in this report that both 
are The 

between the two groups is, however 
distinction can be what I should call 

same 
indicates arrangements the 

different groups elect their own council and the 
between the councils, 

A rnain 
and 

groups 
terms, 

is that the 

the first 
second one to the government 

to the government of universities and the 
as well as of most social institutions. 
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advantages and disadvantages. It is obvious that 
is simpler in the sense that the same issue is not 

necessarily dealt with more than once. Furthermore, it seems to be an advantage that 
an issue is discussed by representatives of the groups involved in common which should 
guarantee that as many aspects as possible are taken into consideration. On the other 
hand, the groups are different as to eg age, education knowledge and experience, and 
those differences cannot be equalised just by representatives of the different 
groups onto the same body. The members will not be entirely equal. Separate 
participation may imply a protection of the influence of the presumably weakest of 
the groups involved. The arrangement at primary schools could probably illustrate 
this. Moreover, the integrated participation may have as a consequence that several 
councils or boards are established at the same level because the proportion of 
representation of the groups involved should not be the same on all issues, see 
eg the government of universities at faculty leveL Thus, it is doubtful whether 

participation can always be considered a more simple arrangement than 
separate participation. 

VIII. SOME LEGAL ASPECTS 

It is disputable what aspects could be classified 
aspects. I shall not set up a definition but confine 
have in mind is some types of problems which are 

This is not at all a precise indication, but it 
for the purpose of this report. 

A. Dislocation of power 

contrary to other 
to saying that what I 

dealt with in legal 
seems to be sufficient 

A objection to public participation is that it the dislocation 
of powers of especially the responsible parliamentary Minister and the 
councils. In other words: public participation m.ay the basic system of 

democracy. The consequence is that the demands of society or the 
as a whole are overriden to the benefit of the interests of usually 

small and active groups. 

In general, this objection is very strong. Regarding the types of institutions 
dealt with in this paper, the consideration mentioned seems to be less than 

other fields of public participation. Seen from the angle of the 
fundamental democratic authorities the main point must be that a number of general 

as to eg the standard of services are with. A central direction 
and control of educational and social institutions could easily be carried out 

of public participation in the management of the institutions 
up general rules and financial frameworks. Furthermore, it is very difficult 

- if not impossible - for central authorities to interfere with at least some of the 
activities of these institutions, especially the As 
universities, it should be added that there is a tradition for a rather 

the described types of public it is fair to say that 
very little power has been transferred from central bodies ministries and 

At schools, some but very limited dislocation of power 
has taken place - from the district council to the authorities of the individual 
school, universities, it is more to assert that the 
introduced arrangement has intensified the central control rather than 
m.ade the field of self-government wider. 

The 
institutions is above all: 
institutions be 
the clients? A 
view of a • 
not to the most 

participation in the m.anagement of educational 
should the traditional bureaucratic 

a management influenced groups of 
this kind implies certain even 

of the fundamental system 
ones. 
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some 

is 
some 

Possibilities of 
The 

and negligence does 
task is based on an election eg members of 

the clients at educational and social 
extent accountable for their 

they have the same kind of 
but in fact the scope of their 

members of councilso 
the election and the chance of 

upon any of these members. Furthermore 
other associations to compete at elections 

staff 

criticism - is 

on the part of the 

Denmark 
increase in the 

documents 
decision have been established or 

to guarantee the individual a 
of the 

assistance of the boards and 

relevant 
educational and social institutions. 
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APPENDIX A 

The government of Erimary schools 

Level 1: The municipal level 

The district council 

1 
The school commission 1 Observers The common council of teachers 

6 members elected by the 
district council 

Level 2: The individual 
schools 

The 

5 members elected by 
the parents represented 
in the school boards 

1- - - - - - - - - - - - - - - - - . 
1 The : The chairman of 1--

1 school 1 the common council 
: director 1 of teachers 

1 

- a principal 
- a deputy principal 
- a teacher from each school 

The teachers The school board 1 Observers 
princi-l--1 council 
pal -- - 4 members elected among the 

parents 
The A Two 

: princi- teacher pupils 

1 pal 

r-------1 
1 The 1 

1 pupil 1 
1 c0uncil 1 
j_ _______ j 

- 1 member appointed by the 
district council 1 

' 

···~ 



'-.! 
"'-1 

Level 1: The uni. ve1 
level 

Level 2: The 
level 

The 
chan
cellor 

The 

The 

chan
cellor 

board 

Half teachers 
fourth 

of the 
staff 

A 

The supreme university Observers 

Half teachers, includ1ng the chancellor 
the deputy chancellor and the deans; 

of the 

One fourth students. 

The 
director 

The central study board 

- Half teacbers 
- Half students 

One fourth students 

The 

- Half 
Half 



'·'"··.· .. ·.· ...•. ·.; ..•.. ~" >, 

! 

1 
~ 
0 

submitted by various 
on certain aspects of the 
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REMARKS ON PARTICIPATION BY THE PEOPLE IN THE PREPARATION 
OF TOWN PLANNING AND BUILDING DECISIONS UNDER THE 

LEGISLATION OF THE ITALIAN STATE AND TRAT OF THE 
REGION OF APUGLIA AND UNDER MUNICIPAL BY-LAWS 

by Mr L BARBIERA, Professor at the Faculty of Law, 
University of Bari 

Italian legislation (Acts 1150/1942, 765/1967 and 10/1977) provides for two 
levels of town planning instruments: firstly the master plan ("piano regolatore 

"programma di fabbricazione" for smaller urban communities), which gives 
outline of the main infrastructures and zoning; secondly the detailed 

, which gives a specif ication of the town planning 
plot of land, has the force of a declaration of public 
and town planning projects, and includes the power to 

abstentee landlords. 

the latter instrument has only been used in a few regions, such as 
~ru.~~.4o,-L,vLuaJ~ua, and has been replaced by the land development agreement 

de lottizzazione"), which does not have the same effects, for instance 
the declaration of public utility and compulsory purchase from absentee 

is provided for and implemented under the "piano regolatore 
on the basis of spontaneous initiatives by owners. 'This takes the 

comments on the draft plan dra~m up by the town council, which has to examine 
these comments and come to a decision on them. These regulations seem to me to be 

to those in force in the Netherlands and the Federal Republic of Germany. 

As , no participation is provided f or under the procedure of 

consulted 

a concession ("concessione"), governed by Act 10/1977. 

of the Apuglia region, which, like the other regions, now has 
administrative powers to control town planning and building, does 

for any signif icant participation by the population in drawing up town 
ects, since these are adopted by administrative decisions. 

and 27 of the region provide for participation in respect of 
regulating activity only. 

Italian State provides an opportunity for participation by 
it is called "Act on decentralisation and citizen 

administration". The district councils ("consigli di 
but are closer to the citizens because of the 

operate on. Under Section 12 (3), the district council is 
adoption of the master; this consultation is compulsory but not 

new feature is that the same procedure applies in the case of 
and the land development agreement. 

In addition the·draft by-laws drawn up by the Town Council of Bari to implement 
above-mentioned Act provide for a people's district assembly. 

These two new innovations considerably improve the possibilities and importance 
by the people in the control of town planning. 
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A PRACTICAL PROPOSAL: THE PEOPLE AND ELECTORAL REPRESENTATIVENESS 

by Mr N d'ARGENTO, Faculty of Law, 
University of Bari 

Public participation in the preparation of legislative and administrative Acts 
currently takes direct and indirect forms. Normally, the process of such 
preparation rests mainly on the legislative power, belonging to the 
chambers, and on the executive power, exercised by the organs of government. These 
two functions are different for two main reasons. Firstly, because the two 
are separate and distinct. Secondly, because the connection between 
and executive organs is more or less direct depending on the source of their 
authority. 

Especially in the parliamentary republics, sovereign power belongs to the 
whose legitimate representatives sit in elected assemblies. The formulation of 
administrative Acts, on the other hand, is the responsibility of other organs of the 
State, whose composition does not directly express popular sovereignty even if 
act in the general interest. This preliminary and fundamental difference w..akes it 
easy to understand that the requirement of public participation is much greater f or 
the preparation of administrative than of legislative Acts. lt should be 
out, however, that there are few limits to the field of competence of 
organs, whereas the competence of administrative organs, however extensive, is 
limited. This helps to individualise those matters closest to the requirements of 
the community: the result is a greater facility for setting up decentralised 
structures, either in an administrative form (in the sense of government 
or in representative form (in the sense of regional or munic..ipal assemblies 

On the other hand, public participation at central political level remains more 
difficult to ensure. Of course there are the traditional forms of 
such as the referendum, plebiscite, legislative initiative, elections etc. 
these do not suffice to satisfy tb.e most recent demands for participation; 
why they are still under discussion, as witness this 7th Colloquy of 

The purpose of the present paper is to propose a solution to this 
we would stress, is not designed to be exhaustive; it restd.cts itself to 
recommending the institution of a mechanism which, once generally 
gradually be better defined and adjusted to the various institutional and 
situa tions. 

But 
this is 

Law. 

which 

We should first point out that the demand for public participation in the 
preparation of legislative Acts derives from the gradual differentiation of 
political forces present in representative organs. As long as 
elective assemblies faithfully reflect the majority and minority in the country the 
requirement of public participation does not correspond objectively to the 
socio-economic situation. This is the more true when uniformity in the 
class largely reflects homogeneous society. On the other hand, when differentiated 
social classes are reflected by diverse political formations, the 
function of assemblies is impaired by the supremacy of the majority. 
minority, it contributes to the maintenance of the democratic system 
taking a passive part in the play of parliamentary forces. In specific 
the opposing forces can harm the democratic system by claiming a 
which belongs not to the majority alone but to the assembly as a whole; or in 
another way, by making use of obstructionist parliamentary tactics. 

When these situations arise, consultation of the public can be useful to avoid 
bitter political conflict. To this end also, popular 

should operate almost 

- 81 -



in concrete terms, it would seem necessary to 
consideration, The is whether a new form of 

of laws should be continuous or occasional, In view 
system is democratic in itself, it 

occasional form of participation; furthermore, 
intervention in legislative activity exist 

be established at the outset whether 
plebiscites or in less extensive forms. 

public participation 
Obviously, the 

will d~termine the of the result. Thus 
only a 

In , this solution is 
for it is a form of direct 

number of electors for 
objective selection criterion 

order, This electoral 
At the end of this 

same criterion 
to the next letter or letters, Thus it is 

electors to exercise their function at any time, 

in our 
for the 

other office in the locality where reside. 

this electoral "commission" could be requested in 
in force, by a certain number of electors or 

number of (eg at least one-fifth of each 

been verified, the 
electors, whose vote 

There, the result 
those 

of the 
once cast, 

of the 

cannot be because those called upon to vote 
relation to the electorate as a whole, Furthermore, 

power continues to belong to the 

of the other f orms of 
, on the basis of models 

in the formulation of 
closely connected with a wider for decentralisation 
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REGENT DEVELOPMENTS WITH REGARD TO PUBLIC PARTICIPATION 
IN THE UNITED KINGDOM 

by Sir Denis DOBSON Kl.B OBE QC, The Law Commission I,ondon 
and Mr David CUNNINGHAM, Solicitor's Office 
Scottish Home and Health 

Devolution 

1. A healthy democracy must develop and-adapt itself to circumstances, 
The activities of central government include many substantial powers functions 
which could be exercised at a level closer to the people. vfuile decentralisation 
has gone some way to bring decision-making nearer the affected further 
change may be necessary to give fuller recognition to the distinctive of 
some areas within a State. 

2. There may be a case for the creation of elected as well as 
institutions in some such areas whereby these institutions 
and/or executive responsibility for decisions which 
living in these areas. 

3. In this connection mention was Fade of the concept of devolution 
and Wales, particularly in the case of Scotland where such 
conferred on Scottish institutions, without prejudice to the 
the ultimate sovereignty of the UK Parliament. 

Community councils 

4. Mention was made of the new concept of 
represented an effect to overcome the remoteness 
centres of decision-making affecting their area. 

councils 
felt the 

5. Under the Scottish scheme, the councils were statutory 
integral part of the local government structure, without 
of local government (ie without being a legislative or administrative 
were regarded as an official organ of local 
matters affecting their community. 

6. The great advantage of such councils was that 
framework of public participation - instead of an intermittent 
being in a local crisis situation. 

7. There was considerable flexibility built into the Scottish 
type of council best suited for a be 
for example a neighbourhood 
group type of functions) or a council 
more of a co-ordinating role in relation 

8. Whatever type of council might be among the minimum 
were: 

a. that their purpose should be to co-ordinate 
express to the authorities concerned the views of the 
community concerned; 

b. that the councils and authorities concerned should 
procedures whereby keep each other inf ormed of 
matters of mutual interest. 



SOME NOTES ON 

GIOCOLI 

COMP1',RATIVE LAW 

at the 
of Bari 

of Law, 

constitutional law embodies the 
between the statute book and in 

all systems, 
democratic in state's 

of concrete cases where the 
that is of little use in a 
lt is also that 

of 

of 

which is 
its 

not 

order to 

received not 
of 



Regulations of this kind have and statutory rules as elsewhere 
the the statutes have and constitutional clauses. 

regions with special statutes Trentino-Alto alone the 
of , and among those with 
attitude is also found on the occasion 

it constitutes an 
at both national and local 
citizens are forbidden to 

The diff erence between 
first is allowed the second is 

The 
on 

however is not of ten 
because other means 

as the press, the local press; nor as a 
measures, because it is easier for citizens 
a Bill. lt should be that the 

The 
not call 

and 

exclusion 
the 

Collective 
rules. In France 
revolutionaries 
authorised collective 
abolished 

the 

same 
Bonn, Article 17 Swiss 
Article the Polish Constitution 
Article the 
1921, Article 15 
Asia of 11 

This 

of 

request for information 
effective, such 

of legislative 
to present 

uniform. 

systems do 
to present 

fact 

the 
other hand, 

the 



Article 16; the Dutch Constitution of 29 March 1814, Article 8; the Spanish 
Constitution of 9 December 1931, Article 35; the Belgian Constitution of 
7 1831, Article 21; the Constitutional Act of the Republic of Estonia, 

on 3 September 1937, Section 30. 

Article 17 of the Basic Law of the Federal Republic of Germany, for example, 
that "everyone shall have the right individually or jointly with others to 

address written requests or complaints to the competent authorities and to the 
assemblies". The aim of this clause, similar to that of other rules, 

is to achieve a system of plurality of addressees. Although applications addressed 
to other authorities may be considered as really modern, typical expressions of the 

of petition, in its original conception is due to English tradition the 
has a single addressee, parliament. The institution of petition originated 

in with two very precise aims: to draw the attention of the Houses of 
Parliament to the needs of the country, which must be given laws, and to complain to 
the supervising authority of abuses committed by some of the State's 
administrative authorities. It is true that the Bill of Rights talked of petitions 
to the , but is has been sufficiently clarified that under English law the King 
is neither the actual person nor the constitutional function (the Crown) but is 
"the in parliament", a combination of the three functions in which sovereignty 
is embodied under English law, namely the King and the two legislative chambers. 

It has been affirmed that the first amendment to the US Constitution was 
by the English concept. However, it appears that the addressee of the 
is the executive authority and not Congress (the legislative power). 

The foregoing comments also concern the clauses of Carlo Albert's constitution. 
The Piedmontese Constituent Assembly or.ly f ollowed the English precedent and similar 

examples. The presentation of the following article is recorded in the 
minutes of the Conference Council of 24 February 1848: "Each adult citizen has the 

of petition to the two Hauses". This was the origin of Article 57 of the 
version of the constitution. Whereas English laws accorded the power to 

receive petitions sometimes to one and sometimes to the other House, our constitution 
made no distinction between the two legislative chambers in this respect. 

Under the Constitution of 1947-48, the interested party presents its petition 
to the chamber of its choice. This is another aspect of the perfect two-chamber 
system achieved in Italy. This rule has been established not only by the specific 

but by the whole system; it is due to the constitutional need to ensure absolute 
between the two chambers, both being representative assemblies, both elected 

suffrage and having an almost identical formation, rather than to a 
the petitioner or to the extension of the sphere of his individual rights. 

The addressee of the petition is parliament, not only in its role as the legislative 
power the political authority with the function of suppressing the Acts of the 
government responsible for its activities described in the petition, but also in its 
role as the representative of the people's common interests that the petition seeks 
to further 50 of the Italian Constitution refers to "general needs"). 

As to the object of the right of petition, a study of the rules in 
different States shows up differences which are perhaps not superficial, In England, 

, which are strictly political, are distinguished from private Bills, 
presented on behalf of particular interests, either individually 

piivate bodies. No distinction is made in this respect in 
Switzerland and the Federal Republic of Germany, both categories of petition thus being 

On the other hand, the first amendment to the US Constitution refers 
to petitions presented on behalf of individual interests "for redress of 

The authors of the Italian Constitution consider only interests of a 
nature as a possible object of petition, such as the presentation to 

of general needs or requests to legislative measures. Amendments 
to remove this limitation of the object were not lacking during the drafting 

of the constitutional text, but the assembly rejected such attempts, remarking that 
the citizen has many possibilities of redress for his personal affairs, ranging from 
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to the head of State to other administrative 
remedies, Consequently, it was not deemed necessary to introduce 
constitution a that was already guaranteed by other 

to obviate the risk of several petitions of a 
introduced, in mind the French "complaint" which in 

"at the bar", contributed to halting the activity 

where 
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ROUGH OUTLINE OF THE LEGAL SITUATION IN 
THE FEDERAL REPUBLIC OF GERMANY 

by Dr. M LEPA, Ministerialrat, 
Federal Ministry of Justice, Bonn 

L As to the term of "participation" 

The German legal system knows "participation" in manifold forms, as is shown by 
the following examples. Nonetheless, the term of participation has not yet been 
admitted into the legal language. If'one were bold enough to 'llake an attempt at 
definition, this might be in the following form: 

Participation consists in a direct sharing of the citizen in decisions 
by urgans of State; or: participation is the direct co-operation of the 
citizen in the exercise of State authority. 

2. Participation and constitution 

It is only for specific cases (such as Article 7, para. 3, 3rd sentence; 
Article 16, para. 1, 2nd sentence; Article 103, para. 1 of the Basic Law) that the 
Basic Law envisages a direct co-operation of th2 citizen in deci~ions of the State. 
Apart from this, Article 20 of that law lays down that the Federal Republic of 
Germany is a democratic State in which all authority emanates from the people. Such 
authority is exercised by the people by means of elections and voting and by specific 
legislative, executive, and judicial organs. The Basic Law thus decides in favour 
of what is known as representative democracy. 

3. Development of participation outside the constitution 

Outside the constitution the German legal system knows participation in the 
sphere: 

of the legislator (Section 73 of the "Geschäftsordnung des 
Deutschen Bundestages" L"Hearing::_/), 

in the sphere of the government (Section 10 of the 
"Geschäftsordnung der Bundesregierung" /~eception of deputations/ 
and Section 24 of the "Gemeinsame Geschiiftsordnung der Bundes- -
ministerien" - Part II - LHearing of directly concerned experts 
and unions at the preparation of legislatioE_/), 

in the sphere of the practice of the courts (Sections 28 et seq., 
66 et seq., 108 et seq. of the "Gerichtsverfassungsgesetz" 
L"Participation as jurors a.nd honorary judges of commercia.l courtf§_f). 

The chief significance of participation, however, lies in the sphere of the 
executive, ie in the sphere of participation in administrative decisions. Various 
forms of participation may here be distinguished: 

The hearing 

A frequently found form of participation is the hearing of citizens affected by 
an administrative decision. It is found for instance 

in the field of the protection öf the environment (Section 51 
of the "Bundes- Immissionsschutzgesetz"), 
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, 
if 
·~ 

1 

in building law (Section 18, para. 2; Section 21, para. 3; 
Section 120, para. 2; Section 151, para. 2 of the "Bundesbaugesetz"), 

in the sphere of town building law (Section 24, para. 2 of the 
Städtebauförderungsgesetz"), 

in the sphere of law concerning "Rechtsanwälte" (Section 16, 
para. 2; Section 17, para. 3; Section 28, para. 2 of the 
"Bundesrechtsanwaltsordnung"). 

Apart from the specific provisions it is a valid general rule that the 
affected citizen should be heard before an administrative decision encroaching on 
his interests is made. 

The discussion 

Numerous provisions make it mandatory for a public authority to discuss the 
situation in fact and in law with the affected citizens or common interest groups 
before making its decision. Examples of this are: 

Section 66, para. l; Section 109, para. 1; Section 112, 
para. 1 of the "Bundesbaugesetz", 

Section 58 of the "Beamtenrechtsrahmengesetz", 

Section 94 of the "Bundesbeamtengesetz". 

The right to make recommendations and/or proposals 

In certain cases the legislator gives particular groups of citizens the 
opportunity of naming persons for specific activities or of delegating them into 
decision-making organs. 

Examples: 

Section 6, para. 2 of the "Postverwaltungspesetz", 

Section 10, para. 2 of the "Bundesbahngesetz", 

Section 94, para. 2; Section 107, para. 2; Sections 164 and 166 
of the "Bundesrechtsanwaltsordnung". 

Right to take an active part in decisions 

In some spheres citizens - especially experts and representatives of common 
interest groups - are even conferred the right to take an active part in the decision 
proper. 

Examples: 

Section 9 of the "Gesetz über die Verbreitung jugendgefährdender 
Schriften", 

Section 62 of the "Güterkraftverkehrsgesetz", 

Section 5 of the "Postverwaltungsgesetz". 
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4. Points of view proposed to justify participation 

Law, 

such as the legal system of the Federal Republic of Germany 
multitude of spheres of life, serves many purposes: 

the self-determination of the citizen; 

the lucidity of the decision-making process, 

the control of administration, 

the increase of knowledge of-those 
the decision, 

the of the decision, 

for 

the strengthening of the protection of the citizen's 
and interests by the law. 

thus serves the purposes of the postulates of the maxims of 
constitutional principles as embodied in Article 20 of the Basic 

5, Current problems of participation 

we have seen the emergence of what are called 
connection with the construction of nuclear power 

of united by a common interest. Their aim is to gain a 
practical co-operation in the decision-making process which is not envisaged the 
law. The reason why "BÜrgerinitiativen"have come to the fore lies in the fact that 
citizens have become conscious of their too limited possibilities to co-operate in 
the administrative decisions objected to - such as a decision concerning the site 
and construction of a nuclear power plant - and of the failure of the political 

and other common interest groups to make persistent efforts in looking after 
matters in which the citizens feel they have a concern in. The solution may lie in 

of the basis for or in the decision into the 
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FORMS OF PUBLIC PARTICIPATION IN THE PREPARATION OF 
LEGISLATIVE AND ADMINISTRATIVE ACTS IN THE FIELD 

OF BUILDING AND TOWN PLANNING WITH SPECIAL REFERENCE 
TO THE FEDERAL REPUBLIC OF GERMANY AND THE UNITED KINGDOM 

by W SCHWANTES and E WERTZ 
with the assistance of RA G O'BRIEN, 

Members of the Permanent Commission "Droit et Technique" 
of the Union Internationale des Avocats 

Though the magic word -may not have become popular before the 
mid-sixties, the behind it has always been discussed when being 

ect to decisions were not admitted to participate in making them. Thus, an 
enormous amount of paper has been written about the subject before Charles de Gaulle 
used the word participation as a sedative to calm the revolutionary scene of France 
in 1968. Instead of to the overall literature on participation, it is 
intended to discuss it with regard to one small sector of 

and town planiing, assuming that both are part of the same sector. 

In the field of the role of experts has still more town 
it can be said that except the owner's is no 

either in the basic legislation for or the 
what is even more, it must be doubted that 

there is in the of experts 
in this field: we have only the procedures by which norms and standards are 
usually introduced into legislation through by-laws, the deliberation of which is left 
to experts the This assignment of parliamenta~y competences is based 
on the erroneous opinion that are absolutely non-political: an 
fostered eagerly by the experts clan pretending too that the scientific and technical 
components of norms are far the of politicians. lt becomes 

evident that Standards are also issues if one looks for 
instance at the dif ferences of national norms for the ferroconcrete 
not submitted to different laws of nature. The case can easily be followed up to 
find out that economico-political interests largely influenced these 

instance the proportion of steel and concrete under certain 

Another more af:'ecting the user of buildings is the German 
standard of the basal surfaces of furniture. This norm - with the one for 
the minimum maximum in f loor space in public y subsidised 
to the endless reproduction of identical rooms and apartments 
and to needs, The committees being charged 
with the elaboration of norms are usually composed of experts 

architects for , industrial production, 
and perhaps, a consumers board. The position of the latter is 

weak, There is no need to add that the administration, 
ministerial one with the formulation of often contributes 
the most crucial details of laws which are sometimes themselves restrained mere 
formalities, 

Since there is not much room for in the field of the 
sense of construction this report confines itself to the field of town 
In snite of the reader's with the of 

in this field, it seems necessary to call back some historical and 
philosophical keywords in order to set up the background as well as the context 
our discussion. 
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The uncontrolled development of the 19th century - due to its liberal 
conditions - has proved the necessity of planning. The evolution of democratic rules 
and the increase of autonomy of local government logically led to the submission of 
planning to democratic decision-making. But, planning was not as new as that. 
There had been planning as long as men tried to organise their social and individual 
existence. There had always been some sort of planning done by the territorial 
authority, whether it was the King, the Kaiser, or an inferior nobleman. This 
planning - of wars, battles, roads, canals, towns (as for instance Versailles and 
Richelieu), of housing (for veterans) - did not change in principle when planning 
and building control was established on the basis of the community of local 
government. From the beginning of a democratic decision-making in the field of 
building and town planning thi.s very often found itself in competition or in conflict 
with the traditional planning being carried out by instances of the central 
government. Since they were supported by long traditions, governmental planning 
authorities developed technical, scientific and sometimes political abilities and 
competences on a much higher level than planning authorities particularly of smaller 
com:munities could ever attain. The political power being thus accumulated by and 
within governmental planning authorities has been designated as technocracy or 
expertocracy. 

Local planning authorities being forced to deal with governmental Offices had 
to develop similar abilities and competences. They also engaged experts who 
sometimes erected a technocratic fortress within the planning authority, inevitably 
diminishing democratic decision-making. 

The phenomena described so f ar inf luenced more strongly the planning process in 
continental Europe than in the United Kingdom, where the planning officer was not 
allowed to show any political colour until the late sixties and was generally more 
restricted to a consultative status than his colleague on the continent. The fact 
that Great Britain was one of the first countries in Europe to establish participation 
in the planning process by law was perhaps provoked by an alarming increase of 
experts in the planning field and a certain instability of governmental decisions as 
a result of alternating governments due to the British election law. (To a 
continental observer it seems understandable that the man in the street being 
submitted to planning decisions and seeing them so often modified by change of the 
central government, searches stability for himself, in his own political and 

"environment".) 

Another reason may have been the lack of balance between the competences of 
central and local governments. The more planning decisions and the approval of plans 
are reserved to the central government, the more people on the local level may feel 
to be "overgoverned" and the more changes of policy of the central government break 
into local affairs in a disturbing way. 

Still, the degree of democracy in planning is far from being higher on the 
continent as for instance in the Federal Republic of Germany. Here governmental 
institutions for sectorial planning (communications of all kinds, water supply, 
energy supply, education, industrial development etc) hold a dominant position in 
the planning process, being able to make decisions excluding parliaments, in 
ministries and other specialised organisations. And, which may even be more 
important, they normally have the money and the hierarchically organised staff to 
implement their plans. Concurring particularly with small communities and their 

decisions, they nearly always win the game if it is only for the reason 
that their implementations are considered as gifts. 

To come back to a more general background, another fundamental defect of 
should be mentioned, a defect which could be called the "interior 

subversion" of parliamentary decision-making. Without trying to analyse the reasons 
for the "interior subversion" it can be described from the point of view of the public 
concerned: nearly all parliaments of the world, no matter at which level, community 
or national, do really take important decisions in their sessions. These are more 
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or less the celebrations and the demonstrations of decisions already taken before 
by committees groups of experts, fractions of etc. Public control of 
that kind of decision is notoriously difficult, since committees, fractions etc are 
used to behind closed doors. was a strong desire 
British newspapers in 1970-71 to be admitted to sessions of planning committees at 
the level of the community.) 

Another that members of parliament have become too much to the 

pressure of the or to structures of 
well indicated by the Germ.an 

to smaller communities. 

Facts as so far and perhaps some 

other types 
used with 

institutionalisation of which was meant to be a 
of the 

for the 

citizen "take part" in decision-making 
one hand by the power 

the 
legally 
of the 

could be open to 
blocks of houses 

was restricted on 
other hand the and 
say this less 

level of a quarter of a 
localisation of a 
so that "the 
Joint 

There is 
of view 

Professional 

to usurp them. 

of its own. 
does not 

citizens councils or -
if this for once is 

of minorities 
That is where 

current to 
sometimes 
Or it may occur that decisions 

These critical remarks are of 
of has 

a 
up alternatives of constructive 

in America, for instance, in the 
constructive contributions can be 
be taken 
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RA G O'Brien, MA, London 

PARTICIPATION OF PEOPLE IN URBAN DEVELOPMENT PLANNING 
(AND RELEVANT ADMINISTRATIVE ACTION) IN GREAT BRITAIN 

The control exercised over town and country development is considerable and has 
been progressively extended since such control was first imposed in the Housing, 
Town Act 1909. 

From 1 July 1948, when the Town and Country Planning Act 1947 came into force, 
every local planning authority (that is, the councils of counties and of country 

and, for London, the Greater London Council, all of which are elected 
have bad to make surveys of these areas and to prepare development plans 

based on those surveys. 

Such a development plan must indicate the manner in which the land covered by 
is to be used and the stages by which the development is to be carried out. 

The plan has to be submitted to the appropriate Minister, now the 
of State for the Environment, and notice of that submission must be 
in the London Gazette and for two successive weeks in at least one local 

nswspaper circulating in the area. 

Those who have any 
the Secretary of State. 

ection to the plan may send their objections in 
The Secretary of State has three options: 

1. he may reject it and ask the local planning authority 
to think again; 

2. he may give the objectors a chance of a hearing before 
one of his inspectors, usually a surveyor 
experienced in town planning matters; or 

he may institute an inquiry held in public by such an 
Such an inquiry is conducted like a case 

in court in accordance with rules made by the Lord 
Chancellor under the Tribunals and Inquiries Act 1971 
wi th the local and all other 
interested persons being entitled to attend and to 
state their case, either themselves or a lawyer 
or surveyor, and to call and examine witnesses who may 
be cross-examined. The of State considers 
the report made by the inspector at the end of the 

but he is entitled to accept or 
or in part the recommendations of the 
approve the with or without modification. 
A copy of the Secretary of State's decision and his reasons 
must be sent to all those who as interested 
persons at the 

In 1967, a White Paper entitled "Town and Country Planning" - Cnmd. (Command 
3333 was published by the government. In this paper there occurred the 

passage (condensed): 

"A new factor has been introduced into planning by the government's 
and by the setting up of the economic 

councils in the regions and in Scotland and Wales. 
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The drawn up must be realistic in financial terms and the 
demands make on the main programmes must 
be reasonable in amount and in timing. However admirable 
be, which cannot be realised are harmful. 
stand in the way of more realistic plans, and cau.se needless worries 
to who fear that their interests may be affected. 

must be able to fully in the planning process, 
and their rights mu.st be safeguarded, One of the government's main 
aims in the present review of planning is to ensure 
that there are greater for the discussion of 

while are still at the formative stage and can be 
influenced the people whose lives they will affect. intend 
also to maintain the rights of objectors - whether are 
individuals or to argue their case at the 
stages. 

There are therefore but 
reconciled, On the one hand there is 
consultation and wider association of 
on the other, there is the need for 
government believe that the 
lies in devolution of 
and in 
the government have decided to introduce 
and modernise the town and country 

The ref erred to was contained 
a.mended. 

are contained in the Town and 

Und er 
make a new 
local 

the Act of 1971 a new system is 
survey every five years is in those areas 

authorities for those areas may cause 
time so whenever the 

is 
a basic pattern tendencies and 

statement must be based on the survey and have 
~~u~GL• the statement must indicate 

area" which selects for 

The has to 
it proposes to include in the 
to any person to have an 

in the structure to make 
these Thus the 
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When the structure plan is submitted for approval to the Secretary of State he 
must be informed about these matters and, if he is not satisfied, he may return the 
plan to the authority with instructions about further publicity and re-submission of 
the plan, 

The Secretary of State may reject the plan outright: otherwise he must 
any objections and cause an examination to be made in by a person 
him of such matters affecting his consideration of the plan as he considers 
be examined. 

Eventually, the Secretary of State may: 

i. reject the plan, or 

ii, approve it in whole or in part, or 

iii. approve it with or without modifications. 

consider 
by 

ought to 

He must issue such a statement as he considers 
for his decision. 

the reasons 

The second innovation made by the 1971 Act is the for the 
the local planning authorities of "local plans". When a structure 
has been approved by the Secretary of State, the authority must consider the 

of making a local plan for any part of its area. The authority may also 
be directed to make a local plan by the Secretary of State, and it must make one for 
any action area it has. 

A local plan must conform to the prov1s1ons of the structure and is the 
which is likely to have a direct effect on an individual and his property. It 
consists of a written statement and a map and sets out in such detail as the authority 
thinks appropriate its proposals for the development and other use of land in that 
area to which the plan relates and for any description of development or other use of 
such land. 

As in the case of a structure plan, the must 
of their to prepare a local and of the matters which it is intended to 
include in that plan, and must afford those who may be to have an interest 
in such.matters adequate opportunity to make the 

When the local to the Secretary of State, the authority must inform 
him of what they have done in this respect and he may interfere if he is not satisfied. 

~llen the local has been and before it is 
authority, copies must be made available for public 

must be about the time within which objections to the 
In this case, the objections are to be sent to the local 

ections received within this time must be considered may 
in addition decide either to have a of the ections or 

After the objections have been received and considered and 
so decide, a private hearing or a local public had been held 

the local planning authority may adopt the local plan. 

The structure plan, as approved by the Secretary of State, and the local 
as by the local planning authority, together form the development for 
the area. 

0 

0 0 
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The reporters are convinced that no country in Europe has 
participation as much as Great Britain, it really was the outrider in this field. 
There is such a variety of cases and methods that selection is 
accidental. 

The spectrum reaches from mammoth planning issues as for instance the Greater 
London Plan to sectorial decision-making as for instance the 
controlled parking zone in the London Borough of , both 
thoroughly. Another example is the two~year lasting 
hearings, one for each well-defined district of the London Sutton. The 
hearings were attentively prepared by publications, information, discussions in 
small groups, exhibitions etc. Objects, of the hearings were aims of 
development as well as concrete planning issues. The administrative 
was much the same as the one of Darmstadt being de$cribed later and 
learned a great deal from British experiences. 
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Furthermore, an extended participation tends to conflict with the competences 
of the local government. 

The amendments of the BBauG of 1977 introduced the new scheme of 
into the general building and planning law, thus unifying the basis for 
at all planning levels. 

Some authors believe these amendments to be a sign of the conviction of the 
legislator that participation is of advantage both to citizens and 
authori ties. 

the British example, participation is now established an an 
or even a right given to the population at an early stage of the 

process to make comments also on aims and objectives of 
Nevertheless, communities have an enormous latitude in 

this paragraph: they can define the areas to which participation is limited fb: the 
delays for comments and the way participation is organised. The §2 sets a 
frame: the community has to publish as early as possible the general aims of 
planning and its effects. lt has to give opportunity to the public to give comments 
and to discuss issues. The community is bound to put forward alternative 
schemes. On the other hand, the law clearly says that after this there will 
be no other opportunity for intervention besides the one already included in the 
Act of 1960. 

So far, no experience has been made with the new BBauG. Yet, it can be 
that the new participation model will only be applied if the caused 
thereby for the administration remain within defendable limits. There will also be 
a new discussion of the principles as soon as participation conflicts, in 
cases, with communal policy. The scheme provided by §2 (a) is described by 
commentators as an anticipated participation. Practice has to prove to which extent 
a participation will be possible. It cannot be excluded that 
may also be employed to accelerate the formal planning process without 
consideration the interest of the population to a sufficient degree. 

The amended BBauG adapts the "social planning" of the StBauFG in its §13 
aiming to avoid detrimental effects for the population concerned. 

In consideration of their financial situation, it must be doubted that 
communities will be able to implement the results of the social because 
there will be no subsidisation. according to the BBauG as it is to 
of two-thirds of the total expenses to be paid by the State and the Länder 
to the StBauFG. 

As it was said before, the StBauFG for the promotion of urban renewal and 
has been in force since 1971. Unlike the new BBauG, the StBauFG 

its parts on participation, in in order 

the social plan is more and more considered as a of social 
assistance or of social relief participation of the population concerned is 

as provided by law. Certain models have been developed and almost 
institutionalised. The "development forum" on the community level, permanent 

boards of representatives of the citizenship at the level of town 
' initiatives" (Bürgerinitiativen) etc. The law giving room for different 

forms of communities very often applies 
schemes cases in question. 
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Some examples: 

1. Tübingen (Baden-Württemberg): 

A team f or social planning is engaged in the social plan as well as in the 
promotion of participation. The team tried to combine both activities. The 
following elements have proved successful: 

activating methods of interviews; 

working groups composed of socially disadvantaged 
inhabitants and members of the team intended to 
give opportunity to expression of interests; 

exhibitions, meetings and inquiries in a specially 
installed "bureau for renewal" and other public 
relations activities. 

2. Ansbach (Bavaria): 

The community charges a consultant with the preliminary survey and the 
elaboration of principles for the social plan. The consultant: 

holds interviews; 

organises meetings in sub-districts of the area 
concerned to facilitate the survey and to promote 
participation; 

initiates the foundation of a "renewal board" to 
accompany the entire planning process as a forum 
for public discussion, an institution to reply 
on issues of the administration etc. 

3. Darmstadt (Hessen): 

The community decides to leave the local planning and the social planning to 
its own administration. Side by side with the working group "compulsory plan", a 

group "social plan" is established. lt is composed of representatives of the 
town planning department, the real estate department, the housing department, the 

for legal affairs and for social assistance. In addition, a working group 
"renewal bureau" is established. lt is composed of members of the "compulsory plan" 
and the "social plan" groups. The "bureau" has to guarantee close corttact between 
population and administration and to inform as well as to advise citizens. The 
"bureau" is given an adequate possibility to act and to decide on its own. In order 
to enlarge participation, the community council engages an advocacy planner. (This 
model seems to be interesting f or larger renewal and development schemes in larger 
towns.) 

CONCLUSIONS 

The changing conditions of planning due to the changes of the economical 
situation, the decrease in population, the reduction of public and private investment3, 
demand a revision of participation policies. 

In future, planning will be marked by the size of its steps becoming 
smaller. Also the areas concerned by relevant planning will be reduced 

This will implicate a shif ting of the scarce resources from long time and in size. 
overall 
deduced that 

to a short term and locally restricted planning. Therefrom can be 
participation has its best chances on the local level. On the other 
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hand, a tendency towards institutionalisation of cannot be denied, 
There is also (as for instance, in Northrhine-Westfalia) a 
competences to councils of sub-districts of larger towns. 

trend to certain 

The level of planning which will be the most 
is the town quarter or district being 

from the planning point of view. 

The basis of participation is political 
be born out of experiences in others than the 
example of punctual participation practice in the town 
the trade unions tradition, Participation without 
ability to take responsibility) can lead to paralysation 
democracy as we have seen it in some cases in the Netherlands 
provides participation to a large extent, 

Yet, it should not be concealed that a ce~tain 
may help to preserve local individuality and In 
Germany we notice that the trade unions have discovered 
of their interest, 

of Bologna, Italy, cannot be transferred 
it shows that decentralisation of communal 

contributes positively to participation and to 

lt was said in the beginning of this report that 
of the population in building (neither 

implementation). But this should not insinuate that 
intervention. The reporters believe in firstly 
loss on control also in the f ield in and of 
certain norms and standards. The consumers and 

to in the deliberation 
also be more control especially 
of minor importance, which is true for 
be cited as the one Nader demonstrated 
protester against motorways, showed in 
seen that numerous standards imposed humanly unbearable 
under the pretext of technical necessities. 
arguments.) Opportunity should therefore also be 
order to avoid one-directional argumentation or criteria. 

been tried. From regional television to 
household in the area concerned 
one is called upon, danger for 
instead of restraining itself to information 

actions, The same kind of 
assistance of other mass media. 

under control of the 

Another form of perverting by 
observed wherever is solidly 

to represent people in 
with other eventually representing the authorities. 

Even the best can be 
usurped by minorities 

anti-democratic action. But, this is one of the well-kno~rn 
no reason to blame as such. 
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THE BELGIAN EXPERIENCE WITH REGARD TO 
PUBLIC PARTICIPATION IN THE PREPARATION OF 

LEGISLATIVE AND ADMINISTRATIVE ACTS 

by Mr A VANWELKENHUYZEN, Professor at the 
Free University of Brussels 

of Law, 

A regime of the classical type exists in Belgium already for more 
centuries. Direct by the public in the 

of legislative acts has hardly had any success. On the other hand, the 
intervention by citizens or-groups of citizens in the preparation of 

administrative decisions is a living even though it is only a limited 
aspect of and still occasionally ect to certain changes. 

Participation in the preparation of legislative Acts 

The fathers of the Constitution of 7 February 1831 ignored the institution of 
referendum. Since then attempts to introduce it on the occasion of constitutional 

failed. 

a revision was undertaken in 1893 at the initiative of Leopold II who was 
favour of it , an attempt was made to bestow on the King 

of his Ministers the right to ask the opinion of the voters 
or private Bill for legislation submitted to the chambers, The 

met with an "ignominous failure" The private Bill by two 
, JANSON and FERON, to institute a referendum post legem was 

overwhelming majority 

the occasion of the 1921 revision, an extraparliamentary conrmission for 
institutional reforms suggested a referendum system the only object of which was to 
remove the separation between the chambers when there was a difference of opinion 
between them. This system was adopted by the senate but rejected by the other 
chamber. In that chamber, various other proposals to institute a referendum ~ 

or a decision-making referendum or else a consultative ref erendum 
to the chamber but were each time ruled out by large majorities (4). 

declarations concerning the 1954 revision were being the 
, A SAINT REMY, proposed "to introduce in our country, like in 

Switzerland, the referendum" which should be both for legislation and 
constitutional matters and such in view of "the sacrifices of sovereignty" which 

creation of would The conrmission set up to 
the draft declaration on revision ected this with a unanimous 

undeniable that the referendum does 
institutions" 

lt seems that in Belgium, the matter of the referendum has been 
the system of this country does not seem to 

of direct democracy. 

the other hand, the idea of 
referred to as "consultative 

of the 
-"-:i~:c..;;..-;;;_.;,;..;..._ 

generally regarded 
In 1937, the Centre for Studies on 

that such a could be resorted to 
of the constitution The 

Reform of the State 
by the law without 

added however that a consultation was not in their view 

as an 

under circumstances ( .•• ) should the legislative 
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An Act of 11 for a 
question". The the 

"Should in your opinion King exercise 

consultation with regard to 
voters was the following one: 

his constitutional powers?". 
of this consultation based themselves of the Centre of 

out that the Studies for the Reform of the State 
constituent chambers in 1921 had the referendum 

were ·a simple consultation 
on 12 March 1950: more than 57% answered "yes". 
of 20 July 1950 which founded that "the 

III actually took up the exercise of his powers 
violent incidents provoked his he renounced at the 

the consultation 
a decree by the 

had ended, 

a continuation of his of 10 August 1950 confirmed on the 
Prince the future Badouin, the function of head of State. The final 

solution of the "royal therefore was contrary to the wish by the 
the people who had been consulted. In other words this reference to 
of the voters, albeit on a emotional on 
certainly had many different views, a result that was hardly 

one. 

Further popular consultations have since been but none of these has 
been accepted the We should like to mention in 

one of the most recent 
consultations with to constitutional Its 

was to allow a consultation of the inhabitants of certain areas whose 
in this or that ect of controversy in order 

attached to this 

citizens of a democratic 
that a 

While the great in are not very favour of 
to voters in order to invite them to their views on a hot 

chamber of and senators do not hesitate to 
to committee 
whose interests are at stake 

persons The rules of 
at Article 21: "when a Bill or a motion for 

consideration a committee may hear persons or 
evidence from them and accept or ask for their 

collaboration" 

a considerable num.ber , consultative bodies and different 
address and 

the Central Economic Council 
lt appears however that 

the 

present their to 
for constitutional re.vision it bad 

constitutional article the 
of initiative to law 

However this 
was f ormulated to 

bodies: the Central 
National Council for Labour which would if necessary be 

would be detached from executive power from which it 
time and would be attached to the 
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Another method f or associating the public more ef f iciently to the enactment of 
statutory instruments would be to divide legislative power between the national 
parliamentary chambers and the sub-national representative assemblies, the cultural 
councils and regional councils; such a fragmentation of the legislative power has 
been realised or at least authorised by the revision of the Constitution of 
24 December 1970 (18), The representative principle is entirely safeguarded. But the 
exercise of power in certain f ields to representative organs of 

or cultural communities, which after all are parts of the national community, 
would enable a better transmission of the will of the people via those who are called 
to express this will. In this field, however, the Belgian experience is yet too 
recent for any profound conclusions to be drawn. 

2. Participation in the preparation of administrative decisions 

Participation of individuals in administration takes various forms and occurs 
in a great variety of fields. This question has already been studied in Belgium 
from the of view as well as from the point of view of administrative 
sciences and it would be in the present framework to present a succinct 
summary (19). We shall restrict ourselves to some of the most characteristic forms 
in order to show how it works. 

is often a means to learn the wishes of individuals and 
a way of giving them an opportunity to manifest their 

certain decisions which the administration intends to take. In this 
connection one might mention more than 15 laws and other statutory.instruments 
which regulate administrative enquiry proceedings. Most of them deal with 
administrative decisions concerning town and country planning, iricluding public 
highways, and expropriation proceedings in the public interest (20). This type of 
consultation of the does not always procuce a substantial impact on the 

of citizens in administrative decision-making. But at least when the 
is properly given full public notice it may provoke a more or less lively 

interest and may lead to other actions of the public in order to obstruct or to 
accelerate the administrative decision. By way of example we should mention a 

ect für part of the municipality in the Brussels conurbation which led 
b~uuiu.~ ·of 208 letters coritaining claims and commentaries, 412 protesters and 

with 2 086 signatures (21). The impact of opposition that is registered 
under such circumstances or of the support that the authority finds with certain 
parts of very difficult to measure, but it seems to be altogether 
of a 

Another aspect of participation in administrative decision-making can be 
observed when the law provides that citizens, by themselves or as groups may demand 
the setting-up of certain public services or the grant of certain subsidies or other 
forms of assistance. We can mention here an example taken from education law. 
According to Article 4 of the Act of 29 May 1959 modifying certain parts of education 

the State is to open a public school or to cover the cost of transport 
to such a school or to graut subsidies to an existing secular private school, 
"at the request of parents who desire secular education and do not find within a 
reasonable distance a school at which at least three-quarters of the teachers hold 
a of secular education". Similarly, parents who wish denominational education 
may obtain a grant of a to an existing establishment of denominational 
education or the of transport of their children to such an establishment. 

A third form of of individuals in the preparing of administrative 
decisions consists in of persons representing within management boards 
of public services certain economic, social or professional circles. The most 
frequent examples concern the boards or committees managing semi-public or public 
establishments in the social sector (22). For instance, the administrative board of 
the National Social Security Agency is composed of a and 10 members, five 



of whom are "delegates of organisations representing employers" and five who are 
"delegates of organisations representing workers" (Article 57 of the Royal Decree 
of 28 November 1969). 

Finally, contracts are a means of associating individuals with administrative 
action. We have in mind not only contracts for the carrying our of work or 
services or the delivery of goods or concession contracts for public services. In 
new sectors, such as economic management, a contractual procedure may replace the 
unilateral decision-making process in which a public authority exercises its 
political power. Let us mention as a typical example the "programme contracts" 
which according to the Act on economic and price controls (Decree Law of 
22 January 1945, amended by Act of 30 July 1971, Article 1, §3) are concluded 
between the Ministry of Economic Affairs and individual, or, groups of enterprises 
in order to stipulate "undertakings with regard to price levels tobe applied" (23). 
Such agreements have been made for sectors such as bread, electrical appliances, 
imported wood, non-ferrous metals, etc. This consultation procedure which is very 
typical, raises, unfortunately, where it enables individuals and groups to 
intervene in government decisions, "a risk that the State as the 
general interest is troubled by the emerging domination of certain 
interests" (24). Here we face one of the limits of public participation in the 
preparing of decisions by public authorities: it should not result in the 
general interest subservient to the private interests of the most active parts of 
the public. 
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Mr Donal Binchy - Ireland 

said that he spoke from the standpoint of a with no 
involvement in the academic field or in the fields of government or administration. 

uncertain of the conclusions that were expected from the 
There was no great problem in reviewing or appraising forms of 

in legislative or administrative acts. But to where does this lead? 
that it could only lead to the establishment of some consensus on the 

d e sired or best degree of public participation. 

He considered that total public involvement was not possible except in major 
matters such as elections or referenda. In practical terms almost any group of 

- from a national to the smallest conceivable group (for example a had 
to manage its to day affairs by some system of representative democracy through 

elected , council-or committee. Moreover he thought that total involve-
all the people in all matters was undesirable. lt was expecting too high a 

of selflessness from the majority to pass legislation that would 
itself in taxes or which gave rise to inconvenience or sacrifice in the 
fields of environmental control or planning. howeve:r people would 
submit to any necessary taxation or discipline imposed by thei:r own elected represent
atives, 

The referendum had been used responsibly in Ireland on major matters and not as 
gimmick. In one instance a government in power 

system of election to a system of 
seat with a simple majority vote. The people were wise enough to 

but at the next General Election saw no ~ontradiction in 
government under the proportional system. 

In conclusion Mr Binchy felt that in terms, the 
well in although it was not free from 

of a sound democratic system required continuous 
function for the good of the nation and all its people. 
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Mr Donal Binchy - Ireland 

Mr Binchy made the following observations on physical planning and environment 
rnatters raised in the paper delivered by Mr Frans van der Burg: 

The relating to planning and development and environment in 
Ireland was enacted by the process of representative democracy ie by Act of 

The powers given by this legislation were mainly delegated to and exercised at 
local government or council level. 

Reference to the various papers furnished to the delegated suggested that ther~ 
was a great similarity in the laws on this subject in the various countries. 

In Ireland all were free to be 
area or region. The plan had 
submissions. Where 

involved in the"Development Plan for any particular 
to be published, was open for inspection and 

an oral inquiry was held. 

of individual applications, however, we had moved in Ireland to a 
udicial process as distinct from a decision making process. ~~ 

against the granting of a permission by a planning authority and, 
, this appeal became the subject of an oral hearing. Some 

restriction was imposed on this by amending legislation passed in 1976 under which 
a person pressing an appeal vexatiously or without substance could be made liable 
for costs. 

general principle in all planning matters was the proper planning and develop
ment of the area. The legislation, did, however, have the effect of conferring 

on third parties, which could be abused. Mr Binchy had experience of one 
instance where, in his opinion, a valuable industry, with no risk of pollution was 
lost through the delays caused by unreasonable objections. The result was to the 
serious detriment of the local cornmunity and, "indeed, of the nation as a whole. 

grant of a planning did not abrogate the cornmon law rights of 
interested parties. The "Sie utere tuo ut alienum non laedat" still 

and affected could obtain a court injunction to restrain nuisance 
o:r interference with Cornmon Law rights arising from the development. 
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Mr Jean-Daniel 
s accoui--it: 

suggests three points which could be 

evolution from direct participation to indirect 
observed in the of ancient Greece 
is in Switzerland. Professor Grisel 

terms f ollows a decision 
effects before the decision. The 

the maj 
withdrawn, in 

which are submitted to the people 
element therefore dominates in 

any attelli~t to formalise 
- which does not mean that it should never be 

footing 
which 

not institutionalised, 
channels of 

their institutions; 
a convenient way 

out the 

Professor 



Mr Roger Hayes, - Ireland 

Mr Hayes explained the position in regard to the referendum in the 
of Ireland (1937). First, the constitution could not be amended except by the use 
the referendum, In recent years the constitution had been amended by referenda in 
order to allow persons of 18 years of age to vote and also to permit Ireland to 
member of the European Community. Second, the President of Ireland may decline to 

and promulgate a Bill (projet de loi) passed by both Houses of Parliament (the 
Dail and the Seanad) until the proposal in the Bill is approved by the people at a 
referendum. The President acts on a petition to him by a majority of the members 
of the Seanad and one third of the members of the Dail. In fact, this latter type 
of referendum had never been used; but it was an important restriction on the 
of the Houses of Parliament. 

Under the 1922 Constitution of the Irish Free State (replaced in 1937 by the 
Constitu~ion of Ireland, which, unlike the 1922 constitution, was enacted by the 

there was provision for the initiative. However, an attempt, was 
in 1927 the then government; and the relevant article in the 1922 constitution 
was subsequently deleted by parliament (which could amend the constitution without 
the of a referendum). 

Mr explained that human rights and human liberty in Ireland were 
the constitution and were preserved by the Irish Supreme Court, which had shown 

itself to be constantly vigilant in the interests of human freedom. The Court had 
in recent times given a number of significant decisions in this sphere and, though 
of these decisions had not been welcomed by everybody in executive ~uthority, they 

established the Supreme Court as the protector of the individual in its role 
the final interpreter of the meaning of the constitution. 

It was important to remember that majorities could be just as tyrannical as 
dictators. The majority is not always right. Indeed, there were those who felt 
that it was always or generally likely tobe wrong. Ibsen's "An Enemy of the 
contained a vital warning as to what could happen when the majority was governed by 
emotion and not by reason. 

. /. 
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Mrs S V Hoogendijk-Deutsch - Netherlands 

As to the last remark by Professor van der Burg, I would like to underline that: 

If one accepts that it is a rule of law that a government must act on two 
principles: a. on proper factual basis; and b. in fairness and with respect for 
interests of individuals, then judicial control of administrative acts is an 
effective means for making sure that due attention is paid by government to the voices 
of individuals and of interest groups. 

I would like to give an example for this in Dutch legal practice. 

Last spring the Crown annulled decisions made by government authorities in the 
case of a matter of great controversy and discussion: the digging of a canal in a 
way and direction which would be damaging to environmental values. This annulment 
by the Crown was made in spite of the fact that authorities had already made promises 
and much money had been spent: The Crown stated that there must be the possibility 
to give public policy a different course - even if measures had already been taken -
if it is clear that new public opinion and new expert advice indicate that a different 
course is necessary. 

This should be an example of unasked for advice from the public being followed, 
provided it is convincing. 

And - too - an example of the influence to government policy by interest groups • 

. /. 
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States are being forced to seek a new form of 
is clearly linked with the 

appears that the democratic process has 
a new stage, 

of western democracies, the first 
been completed by the extension of suffrage, 

of legitimacy, rnore concretely the 
a preference for a person through 

traditional form of representative democracy and 
and demands of the public anymore. The 

more in affairs not only as voters, but as 
parents and the like. I agree with those who say 

lt is, indeed, related with 
Our task however, is to 

nenomenon which has become a fact in many of our 
with semi-direct 

consolidates the 

that can achieve what 



Everyone agrees that there should be 
and in the affairs of state, 

obstacle to this. In all the Council of 
several social classes - the lower and middle 

are closed to the 
to outsiders anu has 

out. Because of the technocratic 
within the administration, it becomes a world cut off f:rom rrd.ddle and 

lor,-ver classes in any country, 

and close 

are 

Civ i 
citizens from pa:rt 

in it, 

rich and 
bureauc:rats. 

likewise true of F'rance, It 
the bureaucracy is 

rema.in unso 
will rema.in concentrated 

who are able to have 
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Mr Charles A Morand - Switzerland 

Professor Maisl's report calls for the following comments: 

The concept of participation which has been adopted covers all the ways in which 
individuals may intervene in political decisions. lt concludes institutions as 
various as election, popular initiative, referendum, consultation of professional 
groups when framing laws, co-ordinated planning and the right to be heard or to appeal 
in administrative proceedings. In other words, we are virtually being asked to consider 
the whole field of public law. 

Another approach would be to define the general problems associated with 
A number of subjects would be deserving of more detailed study: 

1. Are there any criteria for choosing between a political type of participation 
appointment of representatives) and participation through administrative 

institutions (the right to be heard, appeals, other legal remedies)? Can such forms 
of participation be combined or are they mutually exclusive? Such problems are 

arising in particularly acute form in Switzerland concerning the procedure 
for authorising nuclear power stations in connection with the drafting of a new law 
on atomic power. 

2. Is there any qualitative distinction to be made between the various forms of 
participation? Among the various systems of representative democracy are there some 
which encourage more participation than others? Is the two-party system with its 
alternation of power the "direct democracy of the 20th century", in. the words of 

And in the context of direct democracy are there any forms which 
particularly lend themselves to participation ... ? 

3. Just what links can be established between devolution and participation? Should 
functions be distributed between central and local bodies in accordance with criteria 
which encourage the greatest amount of participation? This is a very topical question 
in Switzerland, because the government is thinking of completely reorganising the 
distribution of functions between the Confederation and the cantons. 

4, Will participation depend on the fields to which it relates? Should direct 
democracy be ruled out, as has been suggested, when taxes or expenditure are being 
voted? Even in a sphere like regional planning, different kinds of participation 
could be employed according to what is being decided upon - general planning 

, a master plan, an area plan or the plaris for a building or a public 
square, for example. 

bound up with the preceding question is that of the link between 
and the size of a project, Can one, in order to encourage participation, 

subdivide problems into separate segments? This matter is considered in some detail 
by Alexander in his work on the organisation of the campus of Oregon University. 

6. Sub-division of projects leads to a 
decentralised decisions be co-ordinated? 
comes to aligning .detailed projects? 

further question: how can a multitude of 
Is participation always possible when it 

7. Another problem which has proved crucial in constructing nuclear power stations 
is that of the compatibility between extensive participation at all stages of a 

and the technological requirements arising f rom specific planning for building 
a power station. Extensive participation is likely to jeopardise the nuclear security 
of a ect, Should any idea of participation therefore be given up and the decisions 
left in the hands of the experts? Or should one, on the contrary, abandon gigantic 

ects such as building nuclear power stations in favour of alternative forms of 
energy produced locally and subject to closer control by the users? 

. /. 
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8. 
it 
measure of 
areas of 

be extended to cover all sectors of 
some of them? Can one, as in Switzerland, grant a 

at level and refuse it inside firms or in other 
Will the worker who has no influence on vital decisions 

his job or the flat he occupies feel concerned the or 
decisions on which he is asked to express an , is there any 
connection between at micro-society and 1evels 

9. 
which 

power stations, 

should be invented to cater needs 
developed institutions of direct do 

(demonstrations of sites or nuclear 
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and endorsed by through the Finance Bill. This novel system, 
which was introduced in order to eliminate political influences, functions quite 
smoothly. lt shows, at any rate, that opinion poll results can be used in 
administrative decisions. The example is an interesting one because 
it shows that polls may have a different role from that mentioned by the 

and other speakers, polls can accordingly be considered as one 
of the ways in which citizens can contribute to the framing of laws even as in 
the I have their scope is limited. 

, /, 
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Mr E Spiliotopoulos - Greece 

In Greece as in other rnember countries of the Council of Europe there is a 
demand in all social strata for more extensive and more substantial 

of and of executive power in particular. The demand is 
~~'P"Q~.~c because of the very unhappy memories of a 
are still fresh. 

The constitution and the law provide for several techniques and methods. 

L 

Since 1864 there have been five democratic popular referenda. The fi:rst of them 
concerned a choice of dynasty, the othe:rs related to the form of constitution -
or 

IL 

ects of general concern (eg the education system or those a 
of the population which has machinery for it farmers, 

eo-operatives and their unions and confederations or 
by trade unions) or an organised profession barristers 

, craftsmen etc). 

Before a Bill before parliament the appropriate minister consults the 
the group or profession concerned or commissions set up ad 

IIL 

L 
case 
the 

and to which experts and of the 

example is the Bill on the organisation of 
drawn up by a commission consisting mainly of 

to the collegiate bodies of universities 
and student organisations for their 

constitution provides for consultative referenda which the 
call on of vital national importance; 

does not even require a ministerial counter-signature, 

make regulations must be based on legislative 
containing wholly subsidiary 

and internal functioning of government 

a, Where the exercise of this power is completely centralised 
the the government, ministers, prefects etc), 
consultative in that legislation sometimes provides for obtaining 
of bodies representing the groups or occupations concerned, 

education; 
it 

Texts .to development plans are a special case, The is 
up at the town those affected can make objections and 

council gives its opinion; if the proposed plan covers a fairly small area it is also 
notified to owning land or property in the area. 

Another case is the regulation of wages governed 
1 and employees' representatives have failed to conclude 

agreernent, wages are fixed by an arbitration board chaired. by a j 
of from the Ministry of Labour, the employers and 
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Mr E Spiliotopoulos - Greece 

The example afforded by Switzerland has always been attractive to Greeks, 
because it reminds them of old times. The 1975 Constitution, for instance, 

as I have said provides for a consultative referendum on "crucial national 

issues". 

ask what these questions might be, given that a referendum 
can as a challenge to the government majority when it is not the 
goverru~ent itself which has called for it. It might be thought that these questions 
could be new which had not been covered in the electoral campaign that 

the One might also think of problems arising towards the end 
of a government's term of office or which face a government with only a very small 

if it is essential to have the electorate's opinion in order to decide 
of vital national importance" within the framework of traditional 

democracy, the government could dissolve parliament, call parliamentary 
elections and raise the question during the electoral campaign. 

The of consultative referenda should not be underestimated; the 
advantages and drawbacks of a ref erendum on the one hand and dissolution on the other 

weighed and evaluated before it is f inally decided which method 

. /. 
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Mr A Vanwelkenhuyzen - Belgium 

I should like to make two comments in connection with Professor Herbert Maisl's 
excellent report. My comments in no way contradict the point of view expressed in 
that report but, rather, amplify its findings. 

then, on page 4 of his report,Professor Maisl notes that modern 
democracy no longer involves citizens who are all equals and in a sense interchange
able but that, on the contrary, participation, the latest form of democracy, concerns 
only "context-related people". It therefore seems reasonable to ask whether the 

which is being invited to "participate" includes not only citizens, ie nationals, 
as well. Whereas the exercise of traditional political rights - such 

as right to elect or be elected - is'generally confined to nationals, some forms 
now seem to involve aliens in the decision-making process. If a 

is set up, for example, all those concerned are invited to make known 
their views regardless of their nationality. Similarly, consultation in the field 
of economic administration may involve firms other than national ones. In the 
countries of Western Europe, where there are large flows of population between different 
countries and where varying numb~rs of f oreigners stay for long periods outside their 
native countries, this type of democracy, to which foreigners naturally have access 

interest. In my opinion, it may be considered one of the advantages 
of that the "public" to whom such participation is available should 
include aliens. 

Professor Maisl comments in his report (p. 16) on the "decline of the 
system". He observes that the representative assemblies in various 

have largely ceded their power to governments, which are better placed to 
into the decision-making process. It is indisputable that nearly 

all forms of participation cited as examples - consultation of professional or other 
public inquiries, co-ordination etc - are implemented by the 
ie the executive. But should we be content with this? In some 

countries including the Benelux countries, parliamentary committees sometimes hold 
("auditions")rather on the pattern of the hearings in the United States 

When a Bill is being prepared on the organisation of university education, 
the education committee of the C~amber or the Senate will call before it university 
vice·~chancellors and officers of the student associations. If it is a Bill on 
social assistance which is being drafted, the parliamentarians will have talks with 
the leaders of welfare bodies. In the case of a Billon the control of aliens, 
associations of foreign residents will be asked for their views. This system is 

distinct from the one by which the government draws up a Bill in the light of 
from various advisory councils~ because members of the legislative chambers 

have direct personal contact and discussions with those whom the law will effect. The 
system of hearings by legislative assembly committees could make some contribution 
towards strengthening parliament's ability to regain its prestige, and for countries 
wedded to the parliamentary system this would not be the least of its attractions. 
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General report 

by 

Mr Paolo Barile 
Professor at the Faculty of Law 

University of Florence 

I. 

Part I of this report surnmarises the various reports and papers 
Part II covers the main points dealt with during the discussions; and Part III 
attempts to sum up public participation in legislative and administrative acts. 
The report ends with a number of final comments. 

The report and papers may be surnmarised as follows: 

In his report on "Forms and techniques of public participation in 
and administrative acts", Professor Maisl first of all pointed out that 
of participation was twofold, viz. to strengthen democracy and to make 
decision-making more effective. But whilst public participation in administrative 
decision-making had assumed considerable proportions the same could not 
of the legislative field. The administration, as it were its 
with those concerned; it preferred consultation to the issuing of edicts. 

Professor Maisl then discussed the factors of participation and a of 
variables which make up its image, referring in particular t0 administrative 
secrecy. He emphasised that information could not be disseminated unless 
were educated. Participation also required that the partners concerned should be 
available, together with the necessary material and financial means. 
direct participation and indirect participation co-existed. From the technical 
point of view, a distinction could be drawn between specialised and 
participation by the general public. The report described the rise 
participation, contrasting it with the crisis of total 

There was a difference between these two types of 
effects. This twofold trend prompted a re-examination of 
who govern and those who are governed; in other words, a 

Public participation was, juridically, becoming a sharing 
powers. /The general discussion was centred on this assertion 
referred to it, and many challenged it. I shall return to this 

In the second part of his report, entitled "Attempts at direct 
Professor Maisl conceded that it was perhaps somewhat artificial to 
between specialised and total direct participation. Nevertheless he 

and their 

give a picture of participation conducted on the administration's initiative 
through the well-known forms of the "right of defence" (or "audi alteram 
public enquiries, particularly those concerning town planning and 
and, in general, the various modern techniques for stimulating 
involving the mass media or different local democracy movements at 
level. While acknowledging that an opinion poll could not really be called a 
technique of direct participation, he argued that it did enable the 
system to be developed and improved. /This point, too, will be returned to 
The question of participation on the initiative of the citizens 
particularly through administrative and contentious appeals, which was also referred 
to by the author, was the subject of a lengthy discussion, some 
that this was not a genuine form of participation, particularly because it was 
restricted to those concerned. 
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to Professor M<isl, the crisis of total is bound up 
with the decline, f the repre12ntative system and the difficulties experienced in 

the s of direcl democracy. Parliament s role, he argued, should be 
redefined in the lighL of two f actors - the place of opinion in the system 
and the rise of executive autlorities. 

This interesting report concluded as follows: "If the State fails to 
propose new techniques, the public will spontaneous them in 
a way that will often be detrimental to the standing of public 

the State must ensure coherence among the various forms of 
well as unity of political action. on such conditions can 

about a transformation of democracy." 

In his report on "Popular initiative and referendum in Switzerland", 
Professor Etienne Grisel explained that federal law f or 
iniatives and referendums in constitutional matters; and 

referendums as regards statutes; and as 
urgent decrees; and referendums as regards international treaties, 

Furthermore, in the cantons these two rights of action had been extended 
to statutes and even decrees; in a number of States including the 
such as Zurich all statutes were automatically subjected to 

or items of were similarly subjected almost 
cantons', the even had the right to dismiss the authorities: a 
of citizens could ask that the question of the dissolution of the Grand Council -
or the Council of State - be put to the people; if the was in the affirmative 

elections were held by parliament or the government. Furthermore five states 
had retained their ancient "Landsgemeinde", Thus the smaller a was, the 
more citizens participated in its administration. Rousseau had therefore been 

This is a very interesting range, and doubtless it would be 
devise other more modern techniques 

which are still to be found in small cantons and with referendums and 
initiatives, The report then demonstrated of this so„called 

semi-direct for individual freedoms, political systems the 
and, lastly, constitutional jurisdiction. It went on to describe the 
for initiatives and referendums, the ects of 

initiatives and their interesting fonns which differ from that in 

initiative may, for instance, take the form of a 
is first addressed to the authorities, urging them to take action. 

prepare the text suggested by the initiative and submit it to 
optional as the case may be. If, on the other hand, 

enunciated by the initiative, they first submit the 
in the event of its rejection, the 

continues if the proposal is approved by is thus 
to enact the desired text. This is 

depends on the electorate. In it 
number of signatures required for a constitutional initiative was 
doubled from 50,000 to 100,000. Regarding referendums, the rapporteur 

mentioned that this procedure had recently been extended to cover international 
Italy, where the constitution does not referendums to be held 

on treaties, this problem will shortly become 
because a ref erendum is to take place next on the 
the Vatican which, according to most authors, are international treaties. 
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An institution that also an 
"financial" which the constituent 
rejected, Lastly, some figures and statistics 
the Swiss had voted on 282 matters. 

The report's conclusion was highly optimistic 
was unusual in that it had lasted for more 

and the canton and had 
cannot but agree that the experiment is indeed 

The third report, entitled "Participation and 
presented Professor van der Burg, from Tilburg 
all noted that the striving af ter participation had to a certain 
added to the vocabulary of the Dutch language. The two best 
the shift in to derogatory, of the word 
introduction (meaning more or less the 

denoted the act of making 
one's views to the authorities 

Those who expressed 
the matter concerned, They intended to co-detel.llllS1e 

in. is difficult I believe, to translate this 

The report continued with an examination of the various forms 
The most common form was that whereby decision-making did not 
consumers, employees and other interested had had an 

and express it. In short, was a way of 
the administration without in 

did not mean part in it, 

The report then dealt with 
the employment conditions 

in and in 
it noted had applied 
fundamental decisions. lt 
to the broad outlines of national 
involved here is 
this connection. 
Dutch law unwritten 

In conclusion, the author that 
and acts of civil 
this connection it may be noted that at 

acts of civil disobedience, because 
and the up of statutory 

be mentioned in connection with 

The report by Profe;:;sor Claus 
in legislative 
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The author then analysed the ideas which he considered to underlie public 
participation, and went on to deal with public participation in public institutions, 
ie institutions designed to offer services to groups of citizens which he called 
"clients". Three typical examples of democracy of institutions in Denmark were 
given, concerning primary schools, universities and social institutions. Particular 
emphasis was placed on participation by students in boards responsible for the 
management of universities and university faculties. The report ended with an 
examination of a number of legal aspects: the influence of participation on the 
system of representative democracy, the problem of responsibility (the Rapporteur 
deplored the lack of responsibility on the part of representatives of "clients"), 
the problem of participation and its implications regarding administrative 
procedure. The tentative conclusions drawn by the Rapporteur were as follows: the 
field of institutions seemed to lend itself to public participation, but t~e 
conditions for satisfactory participation were sometimes too complicated. Public 
participation in its present forms might end up by becoming a conservative factor, 
thus conflicting with the aim pursued. 

Other reports were presented by Mr Schwantes and Mr Wertz and by 
Mr Vanwelkenhuyzen. In the reports by Mr Schwantes and Mr Wertz, referring to the 
Federal Republic of Germany and the United Kingdom, it was noted that no European 
country had as much experience in participation as Great Britain, which had indeed 
been a forerunner in this field, particularly in the building and town planning 
sector. Regarding the Federal Republic of Germany, it was stated that amendments 
made in 1977 had introduced a new scheme of participation into the general building 
and thus standardising the basis for participation at all planning 
levels. The joint conclusions of these reports were as follows: participation had 
every chance of succeeding, particularly at regional level. The level of planning 
which would be the most appropriate for efficient participation was the urban district, 
because of its manageability from the political and planning points of view. The 
basis for participation was political emancipation. A reference was then made to 

it was pointed out that although the case of Bologna could not easily be 
transferred to other countries, it did show that the decentralisation of municipal 
planning powers contributed positively to participation and emancipation, 

Professor Vanwelkenhuyzen (Brussels) stated in his report that no participation 
existed in Belgium in the case of legislative acts. On the other hand, the personal 
intervention of citizens or groups of citizens in the preparation of administrative 
decisions was widespread. Belgium had not had a very happy experience with 
referendums, judging by the issue in 1950. The following three methods were 
rnentioned in the report for participation in the preparation of administrative acts: 
the public enquiry, the possibility for individuals or groups to call for the 
setting up of certain public services or the grant of certain forms of aid or 
subsidy, and action by persons representing certain economic, social or 
professional interests on bodies responsible for managing public services. The 
contract was referred to as a procedure for associating private citizens with 
administrative action. 

II. 

I now come to the main questions dealt with during the discussion. The most 
general question, ie participation regarded as either an extension or an end to 
democracy, was the subject of a lively controversy: on the whole, the participants 
whose countries had tried out semi-direct democracy considered it to be an 
extension to dernocracy, while the others regarded it as an end to dernocracy. Mention 
should also be rnade of the speeches by Mr Wennergren and Mr Suetens on spontaneity, 
which they considered to be preferable to institutionalisation. 

The second question was the paralysing of the right to information by secrecy. 
What does the right to inforrnation mean? lt means the right to inform and also the 
right to be informed. In Italy this conception is reflected in the article on 

'/. 
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freedom of expression in the Constitution. And, in general, I believe that 
recognition of this dual aspect - the right to inform and the right to be 
inforrned - is necessary to enable the mass media in general to perform the task 

the public. Obviously secrecy is a major obstacle to the exercise of 
rights, Professor Maisl spoke of administrative secrecy. But, in the case of 
own country, mention must also be made of political and military secrecy, 
much more there because administrative secrecy in general is as 
"secret" as politir.al and military secrecy. Several major trials in 
present marking time because nobody has succeeded in overcoming problems of 
or military secrecy. The Italian Constitutional Court recently declared in a 
judgement that secrets are legitimate from the constitutional point of view if 
are based on the Constitution itself; more-particularly, the only person who 
invoke secrecy in a trial is the Prime Minister, except in trials concerning 
to subvert the regime. (The Constitutional Court laid down the basic 
secrecy can never be invoked in the case of an attempt to overthrown the 
a law to that effect is being prepared.) 

The third question concerned participation in relation to administrative or 
udicial In connection with judicial appeals, Mr 

a distinction should be made between participation methods concerning the 
of a statutory instrument and derogatory methods, adding th~t appeals 
classified in the latter category. I think that this is true. Judicial 
may be as a form of participation if the categories of persons 
themselves thereof are broadened. If, on the other hand, only those 
concerned can take action, then there is no participation but a right of 
which is something very different. This is in fact the current trend as 
Councillor Perier pointed out for France, Professor Arndt for the Federal 
of and Professor van der Burg for the Netherlands. :n Italy the 
decisions of the Council of State are also significant in this regard, 

contrast, purely administrative appeals affect the preparatory 
has "locus standi" here, If the administration is not 

and give a reasoned to them, then they are almost useless, 
of participation depends on it being compulsory for the administration 

do this, 

The fourth question was negotiation. In connection with the 
"consultations", the problem of the relationship between 

was raised by Mr Berchtold and Mr Hayes, amongst others, 
former concept, ie negotiation, must be integrated into the law in order 

Otherwise it would never be possible to reach an agreement, 
of the legality of the constitutional state is to be 

must become a part of legality, Professor Grisel referred to this 
report and in particular, during the general discussion. When 

with those concerned or with third parties, the public authorities 
certain risk. This risk exists in the pre-parliamentary phase, when it may 

done or not done which the public authorities might or 
my view, negotiation with the persons concerned is not the 
; it is collaboration by the private sphere in the decisions 

authorities, That is merely a matter of sound administration. 
is something difference: it denotes genuine depoliticisation. lt 

of information; but then it becomes necessary to deal with 
of joint decision-making and co-responsibility, about which a number of 
bad to say, particularly Mr Maisl, Mr Grisel and Mr Zanghi, 

Joint decision-making and co-responsibility go hand in hand because 
impossible to participate in a decision without assuming 

Take the referendum and the popular initiative in the legislative f ield here 
lies, on the contrary, with the administration, which cannot 

Those concerned have a right of judicial appeal. Third 

- 133 -



have a right of appeal to the electorate in so far as such a possibility exists, 
Nevertheless responsibility lies with the administration. It could then be said, 
as Professor Zanghi did, that legislation concerns everybody whereas management 
concerns only those who exercise power. 

Another fairly important matter dealt with was the between 
semi-direct democracy and what may be called the various forms of government. 
Professor Grisel dealt with this subject at length. He said that there was always 
an inevitable link between the form of government and semi-direct democracy. For 
instance, semi-direct democracy was encouraged by decentralisation but discouraged 

highly personalised governments. Semi-direct democracy was also encouraged by a 
collegiate government (corresponding perhaps to what I would call a directorial 
governmenta, ie an elected government). And here there was a logical link because 
the government, contrary to conventional parliamentary regimes did not necessarily 
fall in the event of its proposals being ected in a referendum. There might 

be a few individual resignations. There was a direct link between semi-direct 
and proportional representation because the former led on to the latter and 

this process applied even at government level. Semi-direct the control 
of constitutional legitimacy were theoretically conceivable but in 
impossible because the federal tribunal would never tell the made 
a mistake. It was impossible for political reasons, , Professor Grisel 
maintained that the popular initiative and the referendum were 

the former had a progressive effect and the latter a conservative effect. 
Jensen and Sir Denis Dobson also the referendum 1 s conservative 

effect. 

, I have my doubts aoout this in the 
date. The referendum on divorce came from 

whilst on abortion was inspired by the 
in other words the Left wing, But these are 
and so far only one has been concluded, In conclusion, I 

is always compatible with the various forms of 

The of participation and 
and Morand stressed the difficulty of 
nuclear power stations. Participation in this case is 

it is not impossible. The fundamental 
of technicians: the layman 1 s doubts should be 

The of participation and 
statement by Councillor Perier. 
be very important, ecen decisive 

of their sampling methods. Mr Perier told us how the four 
companies were affected by opinion polls: their income 
the That is the only axample known to me. 

of the two Italian 
circles, 

but, in 
must be 

on their success with 

The of petition was the subject of two interventions Mr Giocoli Nacci, 
from Bari, and Professor Maisl. Opinions are divided on this ect, some 

more optimistic than others. I would count myself among the latter. But to a 
certain extent I endorse Mr Giocoli Nacci's remarks concerning the future of the 

procedure in Italy, because of the regions' intention to pursue this 
further. 

Mr Hondius talked about Yugoslav 
that nobody had referred to it before. The reason was 
did not fall within the scope of the colloquy, as it relates to "social 

. /. 
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lt is difficult, if not 
because of the many contributions to 
out a number of conclusions. 

L with the 
and My first COTIIDlent 

III. 

to sum up the 
discussions. 

field - the 

features common to the various countries. 
the United and do not have these 
as Switzerland, these are very highly 

the stage 
rather than 

Yet other countries, 
on crucial national 

it is 
limits of the referendum. 
Mr of and of Article 
time-limits referred to 

that a law could 
years after its 

The same differences 
are very 
out that 

The second aspect 
and in 

little was said about 
recalled that in 

committees 
were theref ore 

Bonifacio also referred to 
there had been 
the present 

and 
the 

that the most advanced countries 

3. Still in the 
committees which 

decrees". law 
committees should also include 

ie Theorists criticise this 
of the consultative role 
of them feel that these committees should be able to express 

was to accept. 
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it should be noted that, in the case of the Italian regions, substantial 
has been made for referendums, popular initiatives hearings, enquiries etc 

and administrative fields. It is interesting to note 
regions public intervention is envisaged in the field of economic 

administrative matters, 
countries is in favour of 

the 
the 

altera pars", the interested in an 
case is the general rule (right of defence and obligation to state 

the case of the new category of what we in Italy call "interessi 
interests), we have a new "locus standi" all 

public. The definition of interested 
matters, the most common concrete examples are those 

the protection of the and the environment, national 
by third parties is generally admitted, as well as that 

third parties, even if are only remotely co-interested, 
some connection with the area concerned. this type of 

does not cover everybody. 

the examples given for town planning, initiatives can be taken 
There are some civil status restrictions , but 

is entitled to take action, In action is 
directed against the inertia of local authorities in electoral 

matters, as well as that of employees and administrators, In 
In one case it was introduced by the 1967 Town Planning Act 

permits. Under this Act, such can be challenged 
its interpretation of the Act the Council of State sought to 

to people or concerned, 

participation in educational establishments, 
to mention what has in Italy in 

were promulgated, introducing participation 
up new bodies to that end, the principle 

universities, 
and secondary 

in the management 
that the school 

as a cormnunity relations with 
some five-tier bodies were set up, comprising teachers, and 

The Acts are highly detailed and so far the had not been very 
with regard to meetings of pupils and parents, But it is too 

draw any negative conclusions. Professor Maisl said that the 
difficult in France and the Netherlands. Professor Haagen Jensen said 

results had been positive so far. Nobody now that this form of 
should be given up, and to do so in Italy would in my view mean 
backwards instead of going forward with all other countries, There 

be pessimistic. 

between the various components of school life are inevitable, and I 
should be regarded as a valuable dialectic. universities 

made to the negative result of a minor introduced in 
was ascribed to the fact that the. most taken 

council, ie a council confined to titular 
prof.essors, lecturers· and students, But that is only true 

rule is that the council is for educational 
select council has the power only to co-opt professors. At 

also includes students. Accordingly it can be said that 
with the plenary faculty council, ie the council of all those 

faculty councils meet in cases as select cornmittees 

titular professors. 

'/, 
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8. Regarding participation in the life of towns, I should like to refer once 
again to Italian experience, but not only to Bologna, where there is a 1976 Act 
which is beginning to be applied almost everywhere. The Act set up districts and 
provided for the transfer of the municipal council's powers to elected district 
bodies. Accordingly districts are more representative. hade been 
almost everywhere, but the experiment is too recent to enable the 

Mr Maisl to be answered viz the question of the validity of this 
outside Bologna. The powers of the districts are very wide since range 
regional planning to the most detailed matters affecting their inhabitants' 
interests. 

9. Lastly, the great innovation, of which only Mr van der Burg spoke in connection 
with "inspraak", is public participation through trade unions, ie which 
in Italy began some years ago (I am not aware of what happened elsewhere since nobody 
referred to it). This undoubtedly constitutes a more effective form of 
than that operated through ombudsmen. In Italy there are two Acts 

The weight of trade unions is very considerable in this matter and this 
participation i3 provided for by law. The first of these Acts, from 1975 
concerns public bodies which are not part of the state. It that the 
trade unions must be heard in matters concerning staff regulations and that the pay 
and legal status of such bodies' employeee must be determined on the basis of 
agreements with the most representative trade unions. The second Act concerns state 

lt stipulates that the conditions of employment of civil servants 
be determined on the basis of agreements concluded with the most 
trade unions at national level. The Act governs the recruitment of staff, basic 
career structures, responsibility and disciplinary procedures. . "industrial 
recovery", we have an even more recent Act, No. 675/77, published on 
7 September 1977, stipulating that for the purpose of industrial 
the Council of Ministers must reach agreement with the and the workers 1 and 
employers' organisations represented on the National Economic and Labour Council. 

10. Lastly, I should like to refer briefly to an old and 
participation, ie participation in the formulation 

Italy, this is regarded as a subsidiary source of 
this source may even be "contra legem". 

IV. 

ustly forgotten form of 
of unwritten law. In 
law. In 

I shall conclude with a single remark, but one which I believe to be very 
The Italian Minister, Mr Bonifacio, said that the movement 

strengthened the system because it brought with it a spontaneous consensus. At 
present we are undoubtedly facing a major crisis in democracy. are very 
suspicious of the representative system. We are faced with a crisis of 
ie parliamentary democracy is no langer adequate as a form of elective 

The demand for democracy has grown; a change is 
I believe that in order to satisfy this demand we shall have to use the method 
available to us, namely participation. I believe that in future the 
will be representative democracy based on 
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