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PREFACE

The Colloguy of the Council of Europe on freedom of information and the
duty for the public authorities to make avaliable information wasz held in Craz
from 21-23 Seprember 1976. It was organised by the Commitiee of Experts on
Human Kights of the Council of Furope in collaboraticn with the Faculty of Law
of the University of Grasz.

The Colloguy elected Mr W PAHR, Dirvector General of the Federal Chancellery
of Austria Chairmen and My J J CREMONA, Chief Justice of Malta Vice~Chairman.

The Colloguv made a comparative study. of the laws and practices of
the member States of the Council of Europe concerning access by members of the
public to information entrusted to the States or held by public authorities
on the basis of three reports presented by Messrs. B WENNERGREN {Sweden),
L ADAMOVICH {Austria) and 1L FOUGERE (France} .

- The Committee of Ministers of the Council of Europe has in the meantime
instructed the Steeving Committee for Human Rights to study the suggestions
made at the Colloquy with a view to submitting to it concrete proposals in this
matter.

This publication contains the official speeches made at the opening
of the Colloquy, the reports, a summary of the discussions and the list of
participants.

A5 for the discussions, it was thought preferable not to include a
detailed account of them but to indicate certain general outlines resulzing
from the gquestions which had been considered at the Colloquy, namely:

- general problems relating to the right of access to information,

=~ 1limits to the right of access to information, with particular reference
ro questions concerning working documents and official secrecy,

~ gther matters discussed.

This publication also contains a summavy of the conclusions drawn
up by Mr W PAHR, President of the Colloguy.
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apeech by Mr Roland MULLER,
Head of the Directorate of Human Rights of the Counci1l of Europe

Fh

I hereby open the Colloguy of the Council of Europe on freedom o

First and foremost, I should Tike to transmit to you the besi wishes of
the Secretary General of the Council of Furope for success in vour work. The
Secretary General sincerely regrets being unable, himseif, to wish you success
but his presence ig vequired in Strasbourg at this moment because of the
Parliamentary Assembly of the Council of Furope.

I should alss 1ike to thamk our Austrian bosts for the warm welcome they
have givern us and for their kind hospitality. It would have heen difficuit to
organise this Colloquy without the generous and efficacicus assistance of the
Faculty of Law of the University of Graz, whose members I wigh therefore
especially to thank.

Numerous notable guests have honoured us by their presence here today
and I wish to thank them. I particularly wish to thank:

-  Professor Dr Klingenberg, Rector of the University of Graz,

Dr Matzka, Councillor, representing the Mayor of Graz,

-  Dr Tropper, Landesamtpriasident, representing the Landeshauptmarm of
Styria,
-  Dr Pahr, Divector General of the Federal Chancellery, representing
the Federal Govermment of Austria,

who have all so kindly accepted to speak at the opening of this Cellogquy.

This Colloguy has been called upon to consider a problem of great
importance for present-day society, and T am comvinced that the result of the
discussions will lead to the achievement of a new step forward in this area.

Europe - our Europe - is an open society which presupposes freedom of
expression. It 1s thus hardly surprising that this freedom of expreszsion -~
which includes the freedom to receive and impart information, necessary in
any democratlic system — was explicitly enshrined in the Zurocpean Convertion
ot Human Rights. ‘

I feel T should stress once more that this freedom of expression also
includes the right to seek information. Tt is due to the work of the Committes
of Experts on Human Rights of the Council of Europe thai the Committee of
Ministers has consented to the inclusion of the right to seek information

instrument is drafted on this matter.

in the Eurcpean Convention on Human Rights when a new complementary internation

information and the duty for the public authorities to make available informatiocn,

al

R

e T P W

AR A TR E




¥

Today you are called upon to consider whether further progress may

be made in the field of the protection of human rights by laying down, imn

a form yet to be determined, the duty for public authorities to make available
information relating to matters of public interest, subject, of course, to
appropriate limitations.

The legislation and administrative practices of the member States of the
Council of Europe ave most varied on this matter, and for this reason the
Committee of Ministers, on a proposal of the Committee of Experts on Human Rights
of the Council of Europe, decided to organise this Colloguy with the idea of
conducting a comparative study of existing laws.

Further progress towards iustiteting the duty for frhe public authorities
o make available information is all the more important because the public is
hirsting for informatiom — with a thirst which, despite the development of
he mass media, is only partly satisfied in our preseni day sceciely.

ok ore

The society in which we live is impersonal and the development of
technology - necessary for the well-being of the populacion has become more
and more pronounced. This development is such on economic, financial and
other levels, that the public authorities have, in certain domains, been
led to take om the responsibility of trasks which formerly were part of the
private sector.

Thus the sectors of State intervention have undergone a significant
evolution and, as a result, the State has been led, more and more, to interfere
with the rights and interests of individuals - who, for several reasoms and
particuiarly because of lack of adeguate information, find it difficult to
defend those interests, '

The construction of nuclear power stations, of factories producing
toxic substances, or simply the coustruction of a motorway, are a few
significant examples of the need for free access to "official” information.

The consequences of .growing state intervention, however, is the
increasingly techmocratic nature of the administration today. Dug in behiund
the defence of official secrecy the administration is not always able to fulfil
its duty te inform. Hence the claim for a more open, more transparant
administraticn.

Further, this development in State intervention has necessarily multipliied
the number and the variety of items of official information held by the
guthorities, as well zs the number and variety officials helding such information.

Such information iz, by reason of official secrecy, nc longer available
to individuals., This implies danger for the rights of individuals and perhaps
for democracy itself,

Indeed everyindividual has the right to have his interests taken into
congideration. And access to information leads, particulariy in the press,
to the development of veal debate on matters of genmeral interest., At the same
time 1t constitutes a supplementary guarantee for citizens.




- H =

if we say there can be no true democracy unless the elected representativesa
the press, the citizen are informed of the reasons for decisions of Government
poiic
. |

v, them the duty for the public authorities to make available information
csrly even more important at this rime of advanced technology. It would
aot be an exaggeration to say that, according to present day conceptions, the
duty to make available information Iis inseparable from the duties of govermment;
to be well informed is to be well goveruned.

Gur present presccupation is not therefore a mere theoretical, academic
problem, guite the contrary. And tribute should be paid to the member States
of the Council of Europe for seizing the importance of this problem.

Ope of the most promising developments in the recent history of our
society is the consensus in favour of attenuating the secrscy of public
sdwinistrarion. This trenmd towards free information - which is one precondition
for the vitality of any democracy = has moreover found support.

Tndezd, freedom of information, and more precisely the access of the
vn information comcerning the State, is a topical issue in the majority

public

of our countries. This question has also avroused the interest of numerous
associations and nom—governmental organisations. In addition, press campaigns
have been launched im various countries.

onsensus is reflected at govermment level where there iz the
ess of the fact that in the age of the "liberal state™, one of the
menial principles, with only rare exceptions is the openmess of state
[

The moment would seem to have come Lo translate .this desive for greater
iseiosure of State activity, by completing in some respects the freedom of
aformation with the duty for the public authorities to make available
n¥ormation under cendiiions which have yet to be determined.

PR §
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¢ is clear that the implemeutation of such a duty on the public
surhorizies is not free from difficulties; experience has revealed this in
those countries in which such legislation has already been passed. Indeed
Fhe measures required for .the meaningful impiementation of such a rule ave
nor puvely legal in mnature.

b=

Firsily, contrary to the majority of legislative texis, which govern
a particular zrea of the administration, the application of national legislation
oir the disclosure of official information concerns practically the entirs
agmivistration. This would require a thorough and overall reform.

Further, a new frame of mind will be nesded in this area since reform
will lead to an increase in the work load of the administration and will call
for understanding and devotion, both of which are indispensable for the effective

implementation of such legislation. i

The duty to disclose information clearly cannot be absolute. TInformation
concerning State interests, on the one hand and concerning private interests
on the otber, caunot be disclosed witrhout rhreatening these legitimate
interests.

A

T R T e e

il

| A LR R AT TR L

FEE SUEL. SR




....';(_

In addition, other information comntained in preparatory documents
doas not seem suitghle for disclosure insofar as it merely repressnts a

_ Y
preliminary stage in the decision-making process.

o]

ar irom wishing to encroach upon the contents of the reports which
will ba presented to you by ocur three emipent rapporteurs, 1 was aunxious to
express these Tew thoughts just to underline all the important characteristics
of the problem as far as the protection of individuals is concermed.

e

accomplishment of such a task, they are by 1o means insurmonsntabls if, o
considers first and foremost the political significance of the task #c b
sccomplished.

I alsc wish to stvess that, whatever the difficulties inherent in the
ne
2
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The realication of a more open, mor

et
also be the achievement of further progress

ransparen: administration, would

for human rights and for demccracy.
By setting the exampls in this mattsr, as we have alyeady done in

siaborating the Buropean Convention on Human Rights, we will also be comtvibuting

o the establishment of a freer, and in the long run, more peaceful world.

It is in this spirit that I wish you every success in your work im Graz.
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Speech by Mr H.G KLINGEHRBERG
Rector of the University of Graz

i,

1t is a great pleasure for me, as Vice-Chancellor of Graz Taiversiiy,
to bid you welcome here. We are particularly happy that, of all the towns
envisaged, you chose to hold your Colloguy in CGraz, for the University im which
you are now is a cultural centre not only in Austria, but for the whole
socih-east of Europe, whose influence is felt as far as the Middie Bast.
Tndeed, our influence spread to those areas in the past and it is still present
thare today.

TR s T AT AT B o B R
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To speak of freedom of information and the obligation on the part of
the public authorities to communicate information is tantamocunt to saying Lhat
we have a duty not only to help men to understand what is happening avound
them, but also to establish the foundations and conditions necegsary ior
ensuring a kind of understanding trhat will transcend all frontiers. Underztaading

presupposes information, but that in itself is not enough : one needs o b2
able to understand the information communicated.
Today, we are living in an age in which the need for information i §

particularly great. The Chairman has just spoken about a thirst for informazicn.
As a doctor, I find this expression a very apt one, for we are conceruned hers
with a real need. But it sometimes happens that a drink does not quench the
thirst of the person absorbing it, simply because he does not know how it

shouid be absorbed. The same appiies to information: we must therefore teach

men how to understand information and bow to deal with it.

But though the authorities today ave bound to provide information
and I think this is really the subject you will be discussing here - there
ars cerrain limits to be set, as you state in the preliminary reports for your
folicguy. Indeed, the authorities arve assembling masses of infcrmarion on asch
citizen. Throughout the whole of our lives we must £ill up innumerable
questionnaires and the particulars are computerised. The question which
arises is who is to bave access to rhat informationm and for what purposes.

What are rhe limits that must not be exceeded if we are to protect the imaividual
and the private life of each citizen? I mentiom this point because it seems

to me, as & doctor, a particularly important one, for I believe that the
integrity of private life must be preserved. When one goes Lo Britain osme
is struck by the fact that there are no notices saying "it is forbidden tuv 4o
this or that™; what is writtem on notices is simply the word "private®.

think that this is an attitude which might guide us when it comes to deciding
where respect for the individual sets limits to freedom of information.

T hope your Colloguy will be a great success and that all the
discussions which you will have here on the problems of information and the
communication of information, in an atmosphere conforming to the traditions
of our university, will be profitable.




Speeci by Mr N MATZKA
Municipal councillor, representing the Mayor of Graz

It is a great honour for me to extend a warm welcome to you on behalf
¢ Dr Gotz, the Mayor of Graz, and on behalf of the entire municipal council..

When political officials uave the honour to speak at the opening of
important conference like this, it is usual to express the wish that iz
be a successful one. This may perhaps be a pure formality, but it is a cusiom
which T should like to observe today; I wish this Collioquy every success.

will

t me add, however, that it is a very sincere wish for I believe that
the theme of the Colloquy is one of particular jwportance for our municipality.
We realise how imporitant these problems are in the daily life of the community,
in towns like Gra=z,

Le
ar

It is stating the obvious to say that municipalities are local commmupiries
L in which the most direct contact exists between the public authorities and the

’ pepulation. This is perfectly underscandable, since it is precisely at municipal
level that citizens are invariably obliged to come inte contact with the
Administration. And let me tell you this: we, the administrators of this town
do our utmost to carry out a policy capable of satisfying the population’s need
for information - an ever-growing mead - in an effort to conform, here im Graz,
with the principle of freedom of information. We have sought to prove that it
was perfectly possible to conduct an open, candid municipal policy.

The need for information and the requirement of a right to know ars to be
explained by numerocus factors. I believe that it is a comsequence of the
democratisation process, a consequence of the increasing interest taken by
citizens in local affairs - even if that interest is not provided for in the
provisions of Section 8 of the General Administrative Code. It is perfectly
natural that citizens should seek to assert their rights, even if those
rights are not yet written into substantive law.

il

2
Z

. Bui our aim o make this administration more accessible requires a

- B careful study of several conditions, one of which seems to me to be of cardinal

' ~ importance:  the political will to satisfy the citizens' need for information must
be legitimised in our internal legal order.

Ladies and Gentlemen, you will certainly understand the need tc change
political officials from time to time but T believe that even politicians must
never forget that Article 18 of the Austrian Federal Constitution forms the legal
basis of Austrian administration.

P Y T

Let me conclude with a2 few rather more personal comments.
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& jurist who becomes a political official sometimes encounters difficulities
when he convenes an assembly (of citizens), leads the discussions and submits
varicus administrative files in order to explain them in detail to the population.
He iz forced, in such cases, to forget certain, even rather jmportant, paragraphs

£ the Austrian Administrative Code.

You will understand, therefore, why I am particularly pleased that this
Coliogquy ig being held in Graz. 1 am convinced that it will emable us eventually
to hridge the gulf that exists between what is and what should be. ¥or my
own part, I hope it will have the effect of making the administration more open.

At the same time I understand perfectly that it is not easy to stiike
2 judicious balance between the public’s need for information, on the omne hand,

and the protection of individual rights, om the other.

That is why once again, I wish your discussions evary SUCCess.

.

i
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Speech by Mr A TROPPER,
i_andesamiprisident {Presigent of the land Administrative Officel.
Representing the Landeshauptmann {Governor of the Land) of Styris

The Governor of the Land of Styria, Dr Friedrich Niederl, has asked
me to bid you welcome on his behalf and on behalf of the Land Govermment . I
st also thank you, Mr Chairman, Ladies and Gentlemen, for choosing the
cos of Graz as your meeting place. For us, this is indicative of two
gt firstly, that you vecognise the activity of the Austrian Delegation
e Council of Hurcpe and its efforts to help in shaping s Buropean lepal
crder: secondly, that you have confidence in the Austrian legal schooi, which
15 endeavouring, not only to follow certain treads, but alsc (o orientats
iegal development so as to bring it more into line with the situation of
contemporary soclety.

i
i
]
el

T am a practitioner and so my address will not be that of a sclent
theorisz. Hot wishing ro confine myself to the mere verbal recognition
freedom of information and the public authorities’ obligation to inform
have brought here a decree, issued by the Styrian Land Govermment, as ev
of the importance we attach to these matters. Allow me, Mr Chairman, to
present you with the text of the decree. I should here like to stress in this
respect that it seemed to us indispensable to guide our civil servants towards
thiz concept of freedom of information.

w

We have endeaveured to define its scope and have succeeded in giving
itz a wide margin of application through a very broad interpretvation of the
rrovigious of the decree.

Practical experience has taught us that freedom of information finds its
wn limite when, in certain circumstances, the interests of local asrhoritias
ar those of third parties are emcroached upon or threatened. As far as such
encroachment or threats are concerned, the legislator has not yet found a
generelly acceptable definition so that decisions have to be taken in sach

case in order to satisfy the need for information to the fullest possible extent.

T should like to give you this document in the hope that it way
contribute to your discussions; believe me, this is a subject which concerns
us deeply: contrary to the gemeral belief, public officials do not cling
to absolutist conceptions.

We ave endeavouring to give concrete expression to our vights and
duties in a democratic State and we are firmly convinced that we shall be able
to schieve this iu the future; and not only as regards our domestic law: we
ave also making an effort to incorporate internatiomal rules and standards
into our internal legal system,

My Chairman, Ladies and Gentlemen, it is in this spirit that I once
again bid you welccme to Graz; I hope that in this typically Styrian atmosphere
your meeting will be a very pleasant and successful cne.
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Sgeech by Mr W PAHR,
Firector Genzral of the Federal Chancellery,
Representing the Federal Government of Austria

It is an homour for me to welcome vou to Austria on behalf of the
Federal Chancellor, who regrets that cther engagements have prevented him
from being here with vou. TIn deciding to hold this Collogquy at Graz, the
Council of Europe is, in a sense, carrying on a tradition, having already
held several other colloguies and conferences or human rights in Austria.
Some of these meetings were in Vienmna; on ome occasion you visited Saizburg, i
and mow it is the tura of Graz. '

We are comfident that the resulis of your deliberations in this town
will be as satisfactery as those of previous Council of Europe colloquies in
Austria. Indeed, some of the ideas and suggestions pui forward on former
occcasions have already become part of history. I am sure you will find the
atmosphere of Graz particularly propitious for carrying out your work
and for finding sclutions to the problems you are to discuss. Graz is
the capital of an Austrian province in which the demececratic tradition
is deep-rooted. The speeches of the Municipal Counciller and Mr Tropper
have ne dcubt convinced you that the administration here has always been in
close touch with the cifizens and their preoccupations so it is only natural
that the Styrian press should be read beyond the frontiers of the province.
The Avstrian Government is confident therefore that you meeting will be
successful and expresses thereby its comstant desire to take part in the
Council of Europe’s efforts to achieve European integratiom and to protect
and develop European traditioms; and it is well aware that on this occasion
you intend to discuss a subject of capital importance for the future of
democracies, of the democracy we cherish, ithe one defined by the Statute of
the Council of Furope and the Buropean Conmvention on Human Rights.

The particular sspect you are to discuss here is freedom of informatiom.
Nowadays that freedom must certainly be the most precious political right of g
every citizen, a right which every democratic soclety must itself respect and
mist see that others respect as well. Of course freedom of information mno
longer means freedom of the press alone; freedom of the press represents
freedom of information at the level of an elitist democracy. This form of
democracy is outdated; today?s dechracy does not merely permit the citizen.
to express his views from time to fime when elections are held: it demands his
permanent participation in every aspect of public 1ife. BSuch democracy can
only be possible where the citizen is informed; consequently, the most important
aspect of the fresdom of information which needs to be emphasised now is that which
guarantees the citizen the right to recelve the information he needs, namely
the right of access to information, and the corresponding duty for the public
aurhorities to make available information. Only a citizern who has access
to information held by the public authorities can assume responsibility for the 1
State, understand its problems and the obligations it imposes upon him in the
interests of society as a whole - in other words, play an active part in
democracy and further its course. In the past we have not been much concerned
with this duty of the State®s to provide information, although we have

o
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always been aware that an individual affected by measures adopted by the State
must be able to know about those measures. TIn Austria, for example, no admini-
strative procedure could conceivably be instituted 1f the parties were unable
to consult the files relating to the case or without being heard. But this is
not encugh; the public character of administrative proceedings must be replaced
by a wider publicity. These days, we must not forget that, even in totalitarian
States judgements are pronounced in open court. It is generally held in our
country that legislation should be both followed and actually supervised by

the public. It should, moreover, be natural that the aztivities of the
administration are public, provided the interests of individuals or the

public at large are not prejudiced. The principle of publicity, and the
principle of general publicity in particular, must, however, be adopted

by the public as well and it is this very Colloquy which will produce the
suggestions, ideas and criteria to be followed for that purpose.

In the course of vour Colloquy vyou will hear three reports comcerning
three exampies illustrating the different stages of development of the question
and the reports will ne doubt serve as the basis for your deliberations.

The first report conceras the principle of administrative publicity as it 1is
understocd in Sweden, the first country to adopt the concept aud develop it
significantly. A second report will deal with the Ausirian example, the
example of a country which is a relative newcomer to the guestion; the
principle of publicity has not yet been entively assimilated in our country,
for the Austrian citizen is still unfamiliar with this right. The principle
hes not had time to he fully developed here, but in Austria the citizen can
receive information about the activities of the administration. Lastly,

you will hear about the ideas being discussed in a State which is at present
attempting to introduce the principle of publicity into its administration.

On the basis of these three examples you will no doubt be. able to
discuss every aspect of administrative publicity; I hope therefore, that
your conclusions will be such that the Committee of Ministers camn use them
to formulare recommendations of use to those member couniries of the Coumcil of
Furope which are seeking to solve this problem. To the extent that your meeting
is successful, and I am sure it will be, you will be making an essential
contribution to the furtherance and protection of democracy in Earope.

In this spirit, may I once again comvey to you the good wishes of the
fustrian Federal Govermment for a very successful meeting.

gy I
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REPORT
presented by

Bertil WENNERGREN
Administrative Supreme Court Judge
(Sweden)

A RIGHT TO KNGW - THE SCANDINAYIAN APPROACH

The civil rights are dealt with in Chapter 2 of the Swedish Gomstitution
vnder the heading "Fundamental Freedoms and Rights™. Tt is there provided that
every citizen shall in relation to the community be guaranteed among other things
the right to information, i.e. the right to obtain and receive information.

With regard to this right a right to have access to official documents holds

an exceptional position.  The Constitution refers here to the Freedom of ths
Press Act where such a right has since long been regulated. Thus in Chapter Z
~of that Act the following provision is to be found: "To further free interchomge
of  opinions and enlightenment of the public, every Swedish citizen shall have

free accss to official documents”.

i A veritable democratic break-through took place in Sweden in 1766. The

j © concept of civil rights was acknowledged, the people’s influence on the govermment
2 X was recognised, parliement’s position was strengthened, a parliamentary ombudsman
was incroduced and an elaborate system of bureaucracy control was established.
The freedom of the press was introduced too, with the free interchange of opinion
as irs main purpose. But it was also emphasised that a free information was
needed a3 a means to disclose legal deficiencies and prevent abuse of power

by officials. The freedom to print and publish was expected to contribute

¢n abolishment of "that pernicious curtain of secrecy behind which self-interest,
bios, and unlawfulness could play ite abominable game at the ettizen’s expense”.
With such a target in view, it was quite natural to include expressly in the
freedom of the press a right to print and publish official documents in exitenso.
Further, without free access to the documents, such a right would be rather
ineffective. It was therefore provided in the Freedom of the Press Act of 1766
‘that official documents should "upom request immediately be made avatlable

to anyone, making such a request”. It was added that "to that end free access
shall be maintained with regard to the copying of documents in loco or getting
offictally confirmed copies thereof”. With a short interval of some decades,

the positions taken in 1766 have been maintained with continuvous adaptations

to societal changes. The Freedom of the Press Act now in force was adopted in
1949,
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The underlying ideas of ths principies of document publicity are,

of courze, not gquite the zame now as in 1766. The truly democratic thought
that could he discerned already from the beginming has grown sironger, aud the &
siress is more om information of the public and demoeratic pavticipation than %
iz past kimes. The original idea about document publicity as a methed for 3
checking on the bureaucyacy and a guarantee for fair amd just govermment is %
aeverthaless still present. The system of document publicity is locked upon ?
as something that fosters impartial government, but also as a device that 2
promotez the cirizen's freedom and a peaceful development in general of society. §
Tt is zsswned that, when govermment takes place in the tight of publicity, 4
the officisls will be more anxious ro Fulfil their duties, and the citizens

je return more prepared to develop confidence in the officials. The mere S
sxisrence of the rule of publicity clears the air. The Swedish Minister 3
of Justice recently made the following statement that comprehensively "

refiects today's views on document publicity:

Yihe aetivity of the public bodies 8 something that regards all citizens.

T+ ig therefore inevitable tn a democrabic soeiety that the authorities inform %
the eitizens extensively about their work. This is however not the same thing 3
as the vule of publicity in society. That rule means something move, namely that 3
the public activity lies open to the citizens and the news-media in such o way x
that they can acquire information in different fields according to their own

choice, independent of what information the authoriiies themselves choose o %
give. The principle of- free insight into the publie affairs manifests itself 5
in differvent ways in the legal system. The oldest one is the public's right H
to attend court proceedings. Closely related is the right to attend the 4
deliberations of the democratic assemblies. The principle of publieity appears ,
also in the fact that civil servants to a great extent may commnicate €O o
outsiders what they have learnt about in the public service. Of particular p
{mpovtance is their right to comunicate with the Press, the Radio and the 5

Television. Primarily however, the principle of publicity of official
documents. The rule of free access to the documents of the public bodies
has been in force for more than 200 years. It has marked the public
administration and influenced general attitudes ond valuations in the sociely. E
Sweden has for a long time, besides Finland, been the only country 1o apply :
the rule of document publicity. Not until lately some other countries have
followed the example. To be brief the prineiple of publicity serves three :
main ends. It is a guarantee for the rvule of law, the administrative efficiency
and the democvatic efficiency. Public administration being performed 1
correctly and judiciously is an interest of the first rank both for the
soctety and for the citizens concerned. Document publicity here fulfils an
Tmportant. function of control. Thanks to 1%, faults that have ccourred may be ;
vevealed and corrected. Move important is perhaps that the consciousness of 3
a public check=up incites the authorities to be careful and circumspect in i
thoir work, Another side to the matter is that baseless rumours and allegations |
' of abuse of power not eastily are believed by the public when it has access -
o to the factual Ffoundations of the decisions. Document publicity also provides |
'ﬂ for ineight in planming, routines and financial matters and thereby serves 1
¥ as an incentive to efficiency, economy and avoidance of red tape methods.
s Tn o society where the political power is based upon a mandate from the people
it is evidently necessary that the public may have such an insight in the
public affairs that creates a bsis for discussion and decision about 3
legislation or other measures thut promote the development. The access to :
official documents provides objective information about the state of matters

oS
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in the Sate and the communes. The Tmportance of the principle of publicity

for a living demoeracy veaches however longer than to throw a light on the state
of things in the public administration. The official documents contain a large

fund of facts in all kinds of matters. The access to this information s to
a great extent fit for an enrichment of the gemeral debate and broadens the basis

for the position taking of the citizens and the crganisations in different
questions regarding the society. Thus the vight to an access to offictal
documents is an essential part of the citizens' right to obtain and recetve
information and thereby one of the conditions for the free democratic moulding
of opinion. It is evidently wnrealistic to expect that individuals will jwwe
« possibility, systematically or on the whole to anmy great extent, To s form

themselves about the contents of official dosuments. Instead you have o
‘ackdowledge that the document publicity fulfils its general purpose primarily

hy being used by representatives of political varties, of other organisations

and of the mass media. Of pavticular importance is the wateh of official

documents by the Press and the other news media and the communication of
information from them to the public”.

The first Scandinavian country to follow the Swedish example of document
T

. g Iiret g
publicity was Finland. I happened in 1951 whem an Act about the publicity of

official documents was adopied. The Finnish legislation is in the main in

. zccovdance with the Swedish legislation. What already has been szid about

the latter and will be said about it later om 1is therefore with few excepiions

" true alsc with vegard to the former. Demmark and Norway folliowed later ca.

Rath the Danizh legisiature and the Norwegian legislature passed their Acts on

Publicity in public administration in 1970. When the Daner stated the reasons
- for publicity they chose as a starting point that govermment iz a funciion that
~regazds al

- as possibl

1 members of socisty and that the people should have as mach koowledge
& about what takes place within the govermment and ample opportunities
to discuss and form opinions about matters of general imterest. There was &

A

 epomection between publicity znd the freedom of speech, expression and opiniou,

freedom of assembly, ete. Publicity would contribute to create and maintain
irizern interest in the govermment. I would also help the mnews media to inform
ublic adequately and not through gossip, rumours, etc. A system of publicity
:pposed however a well-behaving Press. From the point of view of control
icity would make it possible not only for the party or some other directly
arned person bub alsc for every citizenm and any interest organisation

he news media to fiaod out if an administrative decisiom is Iounded on facts,
similar marters are treated in the same way, and if favouritism or other
arbirvasriness or abuse of power occurs. By studying the documents, you could
3130 ascertain if there is cause for complaints. The provision establishing

the principle of publicity reads as follows: "mperyone shall have the right

‘to request that he may emamine documents in matters which are or have bean

under consideration by the public administration®. When the Hovwegians stated
£heir reasons for publicity they put the democratic values in the first vazk.

The bettiar the public is informed, the more favourable are the opportunities

for an influence from the public that is relevant and based on facts. The
peblicity should iuncrease the intzrest of the public in governmental affatrs, and
enshle rhe individual citizen and hiz orgamisations to take enlightened
standpoints and exercise coastruetive criticism. Opemness would favour a
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free interchange of opinions about administrative measures and promote
participation. The opening provision of the Norwegian act reads: "Phe documents
of the public administration are public unless exceptions have been stated by
low. Everyone may at an authority's office inform himself of the contents of _
a public doucment in a certain case”. Although the starting point - that :
everyone shall have access to officiel documents - is the same for all the ‘i
Scandinavian Acts, the regulations differ consgiderably in several respects.

The most important omes will now be described.

According to the Danish Act a request for access to documents must
specify the case to which the documents pertain and this is true also with
vegard to entries in journals, registers and other lists of documents. On this
iatter point the Danish Act differs from the other acts, according to which
journals, regisiers and other lists of documents shall be open for imspection
without any demand for specification. To start with, the same standpoint
was projecied in Norway as in Demmark but the Norwegiam Parliament cancelled it,
declaring that an agency’s vregister 1s the key to its records and that 1t
would not be satisfactory to establish the principle of publicity without :
giving the beneficiaries reasonable chances to use their right. It was also
pointed out that to exempt the registers as such from publicity would render
a continuous control of the public administration by the Press impossible.
As the Danish Act, the Norwegian one presupposes thait the one who makes a
request for documents shall ideniify chem. The Act thus uses the words -
oeuments in certain cases¥. As the registers are available, the affect of i
rhat condition is however considerably reduced. The Finnish and Swedish Acts 3
do not presuppose any identification of a document as a prerequisite of access. i3
In Finland and Sweden you can visit an agency and ask, for imstance, for the i
documenis in cases of a particular category or for today's incoming post. In
this conmection, it should also be mentioned that in Sweden a considerable
number of authoritiesz, among them the Ministries, use to exhibit, in parcicular
Press-rooms, the in—coming mail ~ and sometimes also copies of cut-geing mail -
for public inspection each day, ususily from 10 a.m. to 3 p.m., after the
registrar has sorted out documents excepted from publicity, but beifore
the documents are distributed to the various divisions or sections for processing.
Thus there is a big difference here between particularly the Danish and the
Swedish system. The Danish Act does not, as the Swedish one does, give access :
to peruse the bulk of in-coming and out-going mail, nor does it entitle ;
journalists or others to carry out "fishing expeditions” in the registers.
An avthority is furthermore not obliged under the Act to comply with a resquast
tc examine all cases of a particular kind, or all cases registered over a :
certain period of time. During the years that the Danish Act has been in force
it has been utilised by the public and the news media only sparingly and the
msin reason for it seems to be the facrors just mentioned. A reconsideration ;
of them regarding a co-ordination with the Finnish, Norwegian and Swedish Acts
will,however, take place in the parliamentary year of 1976/77.

Camet
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The crucizal point in a system of document publicity is, however, to find
the most adequate and suitable way of putting the necessary limits to the access
because the acceas cen of course not be limitless. Two main categories of
documents enter here into focus, namely working documents and documents needing
protection because of legitimare interasts of the State or the communiities
or of individuals.

e
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Working documents differ from other kinds of agency documents in that
ey contain material and poiuts of view which are immature, undigested, or
erely temtative. ALl the Scandinavian Acts exclude working documents from
he documents submitted to publicity. The authors of the Danish Act stressed
that offficials need oppovtunities for deliberations and preparatory work :
“that can take place freely and informally without the pressure of publicity. ~
Thay added that opinions and evaluations may change during the progress of rhe ;
case-handling, which makes pbbllClty unwanted and inappropriate. Officials
st not be forced to operate im a fishbowl. In Norway, much attentiomn was

aid to the disadvantages of premature disclosure. Although it was admitted
that, from the point of view of participation, the public ocught tec be shle

to inform izself at an early stage, the riske of too much extra work and

waste of time were evident if the public was let in at a preparatory stage,
where the material might give an incomplete and oftfen misleading idea of

¢he matter. The Danish Act contains the most comprehensive regulation

ith regard to working documents. The Act exempts from publicity

working matertals for internal use, e.g. memorarda, drafts, outlines,

‘proposals and plans” as well as "letters emchanged within the same aufhor'ty”
and "letters ewchanged between a local goverrment counctl and its depariments,
committees or other administrative branches, or internally betwzen those
branches”. However, the exceptions for internal documents have in practice
been interpreted to cover only what might be characterised as decisliom-making
documents., Thus fact-finding documents are looked upon as submitted to the

" publicity. TFurthermore, notes and memoranda that have been elaborated from

the outzet as internal working documents are no longer covered by the excsption
if forwarded to amother administrative authority. By virtue of this restrictive
interpretation, administrative authorities cannot evade the general rule of !
.public access by exchanging "internal working documents” instead of utilising

more formal means of communication. The Swedish Act uses another techmical

meane of exempting working documents from the pubi1c1ty A document is

;sunmlfhed ko the publicity solely on condition that it has been veceived ov

drawn up by an acthority. And a document relating to 2 particular case or matier

shall not be deemed to be drawn up uantil it has been dispatched or, if it is not

. dispatched, until the case or matter has been finally settled by the authevity.

Thus a working document is mormally not te be deemed to be drawn up as long as the

case ig pending and the authority is not obliged to keep it after the case

had been finally settled, if it is not a fact=-finding document. Thus in zll

the Scandimavian countries the rule of publicity does not apply to working

.documents. There is no right to access to such documents. On the other hand

the authorities are not forbidden to grant access. They may do so at their

own discretion making due allowance for different needs of cautioun. !

o

With regard to other official documents than working documents that
nead protection against publiclty because of iegitimate general or individual
interests the Scandinaviaa acts apply two different methods in ovder to bring
about such a protection. The Finnish and the Swedish Acts enumerate the types
of official documents in question and prescribe that they are to be kept secret.
The epumeration includes hundreds of items. Some of them have been made secret
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out of consideration for the State security or the State's relations with
i rs or in order tc prorect the legirimate ecomomic interests of the
Srate or Fhe communities. Others have been made secret because they relate o
a private individual's persomal or economic circumstances. Several othsr
grounds for secrecy exist alsc. By having been classified as a secrei docuieent
in the Act the document is not only excluded from the rtule of publicity but zlso
from sny disclosure to the public. The authorities ars legally bound not o
give access to the document. The Danish and Norwegian Acts rvepresent a
different zolution. Thus, they state that the right to access Lo official
documentcs shall not include certain types of documents. The types have been
defined¢ in gemerzl wordings and there ave mo loag 1ists of items as in the
Finmish and Swedish Acts. Nox does the sxclusion of a type of document from
the rale of publicity mean that such documents are to be kept secret. An
anthority may give access to a document that is deemed to be excluded from
publicity provided that the anthority deems ir safe to do s0 and mo provisicn
in a lagislation or secrecy hinders it. The Damish and Norwegian system them 1s
o much simpler onme than the Finnish and the Swedish system. The simplicity
is however won at the cost of security as no-one knows beforehand how the
adminisirarive discretion will be appiied. A very restrictive practice will
crears move sacrecy than really is necessary. The Finnish and the Swedisgh
solution on the other hand ensures certainly that the secrecy is kept within
strict 1limits but it adds much complicity and makes the system difficult
for the suthorities to apply and also for the legislature to keep up 10 date.

431 the Scsmdinavian Acts use the word document to denote the gbiect of
publicity. But mo Act defines the notion document. The Finmish Act, however,
declares that what is said about documents shall zpply also to maps, drawings,
pictures, tapas, and similar objects. That is true also in the other couniries
In Sweder there has been much discussion about the legal position of recordings
for electronic data processing. The guestion was solved by legislation. Thus

there is now a particular provision prescribing that what is said about documenis

shall apply also to any recording for electronic data processing or other
vecording which can be read or listened to only by means of techaical aids.

Any such recording shall be made available in readable form or in such form that
it cam be listened to, provided that it is not an official Ydocument ™ which

ig to pe kept secret.

The righi to have access to official documents iz in all the Scandinevian
countries a real, enforceable right. Judicial review is open for comtrol of €he
legality of an authority's denial to give access at reguest to an cfficial
document, in Demmark and Norway by the ordinary courts and in Finland and
Sweden by the adminisitraiive courts. All the acts prescribe slso that sccess
shall be given immediately or ai least as soon as possible and that it shall be
given by permitting the applicant to read or copy the document at the place
where it is kept or by providing, at a stipulated fee, a copy of the docuiment .
As has been mentioned before the right to have access to official docimenisz
in Sweden even has the ramk of a civil right, guavanteesd by the Constituticn.
Tt should be observed that the Acts only deal with the right to have access
to documents. Thay do mot impose upon the authorities a general obligation
to inform a citizen at his request about a matter which is or has beep under
considerarion eirher orally or inm writing. The autherities are, however,
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expectad fo sarve the citizems in this respect as much as possible. There
are also administrative vegulations ensuring such a service. The Swedish
regulations inm question prescribe for imstance that an authority shall at
request give information, orally or in writing, when the irformation asked
for i3 contained inm files, jourmals, vegisters and other documents accessible
to the public at large and provided that it can be done with regard to the
due course of work.

To those who are used to working within a system protected agsianst
insight from the public and who look upon such a system as the natural and
self-avident one, the Scandinavian openness with its availability of official
docunenis and service of information may seem rather shocking. Perhaps not
because they are afraid that the openmess will jezopardise legitimate intevssts
of secrecy at the detriment of the State, the communes or individualsz. Thay
are of courss aware of the facti that the openness must be limited in favourx

"of such interests. But they will fear that the openness will uvnduly distuvh

the exercise of the public functions and harass the functionaries. It gees
without saving that a system of document publicity entails extra work for

the authorities. The personnel must be trained in applying the rules, guidelinaes
must be issuved, routines slabovated ete. And the particular service to the
public that shall be provided of course also causes extra work. When the idea
of introducing document publicity was considered in Deomark and HNorway thers
was a great scepticism against the idea just because of such apprehensions.
Afcer the publicity had been introduced aund practical experience had been
gained the scepticism however disappeared and the apprehensions were put Lo
shame. As the Swedes which had been living with the openness for more than
200 vears the Danes and the Norweglans found that openness is no: dangerous

for the public administration and does not cause any undue amount of extra
work. As a matter of fact most agencies practically never or at least very
rarely receive requests of access to thelzr documents from members of the
public or the news media and comnsequently are not troubled at all., GSome
agencies and institutions on the other hand are frequently requesied to
present their documents. Such is the case as to the ministries, some central
agencies that handle quesiions of particular interest to the public, forv
instance envivonmental questions, the ombudsman and the provincial govermments .
Those institutiong of course are caused a lot of work by the system of openness
and sometimes have to make special arrangements in order to facilitate the
matter as has been described before. But mo agency has been heard to complain
about inmtrusions in their case~handling by public discussions during the
handling. What sometimes happens, however, is unfortunately that steps ars
rakeu to avoid the disclosure of information as a matter of convenience. Thea
human factor plays its game here as everywhere else. Thus telephone calis

and other oral media are used instead of written communicatrion. Sewi-official
oy privaie letters to officials are also tried as a means to circumvent the
publicity of official documents., Tt may aiso happen that agencies try to get
rid of hot-potato documents by destroying them, returning them to the sender,
or stowing them away. Such attempts occur, however, very ravely and ave
exceptions that prove the rule of general acceptance and approval of publicity.
There is absolutely no reasen to allege that the public administration is
impeded by the publicity. On the contrary, the general opinion is that the
publicity promotes the public administration om the whole.
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It happens, of course, that privalie Parscus use their right to study
official documents. They then mostly do it for particular, private reasons

or of sheer eurionsity. Im practice it is, however, predominantly representatives

£ the mews medis who profit professionaliy by the document publicity. Thus,
by and large, the publicity is & news wedia publicity. But among the customers
shouid also be mentioned freelsnce opinion mekers and politicians and the
secretzriats of the political parties and interest organisations and pressure

gronnE .
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Information document

. EXTRACT OF THE SWEDISH LAW ON PUBLICITY
ves _ _ {Chapter II
Public character of official documents)

Article 1

To further free interchange of opinions and enlightermeni of the
public, every Swedish mnational zhall have free access to official documznis
in the manner specified below. This right shall be subject ounly to such
- restrictions as are demanded either out of consideration for the security
~of the Reaim and its relations with foreign powers, or with regard to the
~activities for iuspecticn, control or other supervision carried out by E

public authorities, or for the prevention and prosecution of crime, or

in crder to protect the legitimate economic interests of the State, communitiss,

and individuals, or out of comsideration for the maintenance of privacy,

security of the person, decency and morality.

L

Thoss cases in which official documents, in accordance with the
aforementioned principles, are to be kepi secret, shall be clearly defined
S in a specifiec act of law.

Article 2

The term "official document" shall refer to any document kept by a
State or municipzl authority, whether it has been received or drawn up by
guch authority.

The provisions of the present Chapter relating to documeats shall
iikewise apply to maps, drawings, and piciures. Any such provision regarding
a document shall apply alse to any recording for electronic data procesgsing
or other recorvding which can be read or listened to oaly by means of techmical
aids.

&ny recording such as is referred to in the second paragraph of this
Article shall be considered to be kept by an authority even in cases whexe it [
has been submiited to or drawn up by a person other than an authority, provided :
‘that the recording is available to an authority.

Article 3

_ For the purposes of this Chapter "State authority" meamns the ministries

of State, the Office of the Defense Command, the Riksdag, the General Church

Agsembly, and their divisions, committees, delegationg, commissioners, deputies

and auditors, the courts and the administrative authorities and all other :
authorities and institutioms, councils, commissions, and committees which %
Cconstitute integral parts of the State administration. ;

For the purposes of this Chapter "municipal authority" means all
asgsemblies and representative bodies as well as authorities, boards, corporatioms,
dgencies, councils, commissions, auditors, committees and delegations and their
subordinate departments and institutions which comstitute integral parts of
local self-govermment.
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Article 4

2
£
P
A memcrandum or other note prepared or drawn up by an authority i
solely to present a case or maiter or to prepare it for decision shall not
e deemed to be an official document in the hands of such authority unless,
after the case or matter has been finally settled by the authority, the note
has been taken in charge for the purpose of being kept.
Where a recording such as is referved to in the secound pavagraph of
Article 2 has been made solely to present a case or matter to an authority >
or to prepare Lt for decision by an authority, the recording shall not be &
deemed to be am official document in the hands of such authority unless, Z
after the cass or matter has been finally settled by the authority, the 4
recording has been taken in charge for the purpose of being kept. MNor shall
such recozding, until the question of such taking in charge has been decided, :
be conzidered official within any other authority, if it is kept there mevely £
for the parpose of being technically processed or being stoved.

Article §

4 document shall be deemed to have been receilved by an authority when b
it has been handed over to the authority or the official who has the duty %
zo receive the document or who is otherwise to deal with the case or matter
to which the document is related.

Diaries, journals, registers, and other similar lists shall be deemad é
to be drawn up when they have been made ready for entry ov posting. Minutes
end other similar records shall be desemed to be drawn up when they have been
revised and approved by the authority or when they have otherwise been made
ready. Other documents relating to a particular case or matter shall be deecmad
to be prepared when they have been dispatched or, if they are not dispatched,
when the case or matter has been finally settled by the authority.

Article 6 : 3

Comperitive entries, tenders, or other similar documents which, according
fo an anncuncement, must be delivered in sealed envelopes shall not be deemed to
have been received before the time fixed for their opening.

& judgment ov other decision of an autherity which according to the
velevant legislation must be pronounced or dispatched, and minutes and ciher
similar records relating to such decisions, shall not be deemed to be prepared
until the decision has been proncunced or dispatched.

%1nuLes kept by committees of the lesdag or of the General Church Assembly,
by the Riksdag Auditors, or by Royal Commissions, or by a local authority on
matters dealt with by the authority solely for purposes of consideration or
preparation shall not be deemed to be drawn up until the matter to which the
mimures refer has been finally settled by the authority amd, in the case of minutes
of the Riksdagauditors, until a report cn the matter has been published.
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The provisions o¢f rhe present Chapter relating to official documents

hail not apply to copies of such printed matter as is referred to in Article 7
£ Chawter &, mor to private letters, writings or recordings delivered to publie
rchives or libraries or otherwise to an authority for the exclusive purpose of
custody and care or for resegrch and study purposes. The making available of

such documents shall be governed by such rules as are specially enacted. :

3
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Adriticle 8 4

Any official document which is pmor to be kept secret shall upon request,
ree of chavge, be mede avallsble, immediately or as soon as possible, to
rson who desires to have access to the document for the purpose of reading

ving it at the place where it is kept. Any such recording as is referred
to in the second paragraph of Article 2 shail be made available in readablea
form or in such form that it cam be listemed to. ‘

[
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. A documeni which is to be kept secrst ounly in part shall, notwithstanding 4
this fact, he made available at the place where it is kept if this canr be done in '
‘cuch 2 mwarmer that the matier contained in the secret part is not revealed. If
this raanot be dome the persom who wishes to examine the document shall, free

of charge, obtain a copy thereof or, imsofar as such recording as is referred

ta in the seconé paragraph of Articie Z is concerned, a transcripit of the ;
racording, provided that the sscret part shall then be excluded from the copy

o Lranscripi.

There shall arise no obligation to make available a document at the place
where it is kept if that would meet with considerable difficulties. Nor shall
such obligation arise in respect of any such recording as is referred to in the
second paragraph of frtical 2, if the comtents of the recording are kept in
‘veadabie form, within another authority and can be made available there without
‘the persovw wishing to examine the vecording belng caused any considerable

inconvenlienca.

4ny person who wishes fo examine an official document which 1z not
to be kept secref only in part shall furthermore be
a, to obtain a copy of the document subject to the
cexclugion of such part thereof szs is to be kept secret. 4n authority shall be
cundey po obligation ro make a racording for electronic data processing available
iz any menner cother than making a transcript of the recording available. Nor
shzll an authority be under any obligation to produce copies of maps, drawings
: jctures for delivery if that would meet with difficulties and the document
can be made availgble at the place where it is kept. ;

be kaplt sscrel or is
antitied, at a stipulated fe
P— =

Article 9
Y5
Any vequest to obtain an official document shall be made with the authority
where the document is kept. As regards a recording gsuch as is referred to in the
second paragraph of Article 2 the reguest shall be made with the autrhority which
has the disposal of the recording. The request shall be examined and determined

by the auchority with which it has been made. ]

Ces




W

— 25_.

Where in accordance with rules of procedure or a special commission
the custody and care of the document has been entrusted to a particular official
he shall himself decide whether the documen: shall be made available, provided,
however, that in so doing he must comply with the instructions issued by the
reievant authority and that in doubtful cases he shall submit the quesiion fc
the authority for decision, if this can be done without undue inconvenience.
if the official refuses to make the document available, the question shall, at :
the request of the applicant, be submitted to the authority. :

T i S AT

Provisions concerning the competence of a particular authority to examing
and determine, in the place of such authority as is referred to in the first
paragvanh of this Article, questiouns regarding the making available of officzal

dccuments are laid down ip the second paragraph of Article 14.

e R

Article 10

d
available, and if the applicant considers the decision contrary to law, he shall
have the right to lodge an appeal against the decision in the manner hereinafter
described; however, there shall be no right of appeal againsi any decision of
the hesd of a ministry. '

Article 11

Any such appeal as is referred to in Article 10 shall be lodgad with the
authority competent Lo entertain appeals against decisions or actions in that csa
or matter to which the relevant document relates, or, if there is mc right of
appeal in such case or matter, or if the document does not relate to a cass
or macter within the competence of the relevant authority, with the authority
which in gemeral is competent to entertain appeals against decisions or actlons
of the first-mentioned authority. The foregoing provision shall likewige 3 v
with respect to the manwer in which an appeal shall be lodged. Appeals shal
be lodgad wirh the Supreme Administrative Court in place of the Govermment.

If no authority is competent under the foregoing provisions, an appesl
shall he lodged, if it is against a decision of a local authority, with the
county govermment, if it is against a decision of an authority subordinate to 2
county govermment, a diccese, an administrative board, or any other authority
subordinate to the Govermment, with the superior acthority, and in any other case
with the Supreme Administrative Court. However, as regards decisions of an
authority which is subordinate to the Riksdag or is under izs supervision, the
rules laid down by the Riksdag shall apply.

Article 12

With respect to appeals againsi such decisons of an authority by which
an sppeal has been rejected the provisions of Article 11 shall apply mutatis
mutandis; there shall he no vight of appeal against any decisions by which an
appeal has been upheld.
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Avticle 13

If a person wishes to appeal against the decision of an authoricy,
he shall have the right to be informed of the procedure to be followed.

A case or matter regarding the making available of official documents
shall always be dealt with promptly. Tramscripts of decizions shall be supplied
to the appellant free of charge. The bringing or hearing of an appeal action
shall not be subject to any special conditions, such as payment of an appeal
fee or official authorisation.

Article 14

If an authority is in possession of an official document that is to he
kept secret, and if the authority considers special measures necessary Lo prevent
the document from being unduly made available, it may place a note on such document
to the effect that it is secret. The said note shall refer to the provisien of
law on the basis of which the document is to be kepi secret and shall show the
date on which the note was made and the authority which caused it to be made.

With respect to special kinds of documents the secrecy of which is of
eminent importance for the security of the Realm, the Govermment may order that
a particular authavity shall consider and decide questions of making such
documents available. If such order has been issued, any document which is the
subject thereof shall, in addition to the particulars specified in the preceding
paragraph, carry an indication of the authority which is thus competent to
conslder and decide questions of making the document available. Aany request
made with another authority obtain a document carrying such indication shall,
at the applicant's request, forthwith be referred to the competent authority.

Except as provided in the present Article no document shall bear a note
to -the effect that it is secret.




- 27 e

REFPFORT
presented by

Ludwig ADAMOYICH
Professor at the Law Faculty of ihe University of Gra=z
{(Austria)

N THE OBLIGATION OF AUSTRIAN GOVERNMENT DEPARTMENTS
TO PROVIDE INFCRMATION IN RESPONSE TO EMOQUIRIES BY CITIZENS
AS A MEANS TOWARDS PROMOTING FREEBOM OF INFORMATION

I am particularly pleased and honoured to be permitted as a representative
of the host country to address vou on the topic of the Colloguimm. In faet, if T
way sey so in all modesty, Austria is in a position to present a new development

in this field.  Although it may not be all that new in the intermatiomal perspective

it ig certainly a noveliy in the context of Austrian law.

Asstria is justified, I think, in claiming that by creating new stafutory
nstitutions and enacting new legal rules she has more than once exerted a semimnal
fluence on developments im other couniries. Let me culy menticn in this context
he institution of the Constitutional Court with its powers to make pronouncements
ffective hevond the purview of the individual case om the legality of laws and
ordi
cts

'-\s
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inances {1) and also the enactment in 1925 of the Administrative Procedure

{2y,

But, om the other hand, Austriaz is always prepared to learn from the
experiences of other countries. The signing of the European {onvention on Human
Eights by itself necessitated many readjustments in legal thinking. But as T
shall show presently, Ausiria has gone much further by introducing a statutory
provision which, while not expressly demanded by the European Convention on
Human Rights, is indispensable for the meaningful application of one of the
major principles underliying the Convention. For the first time in Austrian legal
history, the Federal Minisiries Act 1973 (3) provides that Federal Ministries
have z general obligation to answer enquiries from citizens. The Act morsover
charges the various Federal Ministers with taking appropriatﬂ steps Lo emsure that
the subordinate services working each Ministry also furnish information on demand.
The essential novelty is that it is not only the parties to the matter under
consideraiion that have to be given relevant information: this has long been
established practice. Rather; the obligation is a general one, aand the provision
of information is mot conditional on proof of a subjective legal interest in
the matter.

oA

(1)  Articles 139 and 140 of the Federal Constituiion.

(2)  Introductory Law to the Admintstrative Procedure Acts, General Administrative
Procedures Act, Administrative Penaglties Act, Admzntsﬁrative Erecution dct.
A1l four statutes were repromulgated in 1950.

{33 Poderal Act of 11 June 1973, BGBL. No. 388, concerning the Number,
Responsibilities and Orgaanaizon of the Federal Ministries CFaderaZ
Ministries Act 1973}.
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As an account of the motivations underlying this new provision, the
following passage cannot be bettered. It is from the Federal Chancellor®s
reply, dated 23 July 1975, to a question raised in Parliament:

"By introducing the obligation for the Federal authorities to

provide information, Austria has joined the very small group of
1iberal-democratic countries which give everyone the possibility,

in principle, to obtain information on all activities gotng on in
the sphere of administration. The reasowing behind the new provision =
was that Tt not only represents a very effective check on any administrative
abuse, but that it also permits the citizen to make full use of the freedom
of information safeguarded by the Comstitution, a freedom which ineludes
the freedom to actively seek imformation. Obviously, this freedom of
information can only be translated into veality if it is complemented

by a corresponding obligation incumbent on govermmental authorities
actually to provide such information. In a democratic political

system, freedom of information is of eminent importance because only

an informed citizen is able to ewercise his democratic vrights in a
responsible and meaningful way”.

In order to realise the almost revolutionary effect of the new provision,
we must recall to what a high degree Austrian administration is rooted in ancient
traditions (not all of which, to be sure, are bad}. On the other hand, the manner .
in which the mew rule came into existence is not devoid of typical, characteristic
features. The provision was not contained in the Government Biil{4Y. It was
only inserted in the course of the committee deliberations. Yet the report of
the competent committee to the plenum of the Natiomal Assembly (5) has not a
word to say on this not entirely unimportant insertion; mor did the clause
receive the artention it would have merited in the parliamentary debate proper.
One almost gets the impression that not even Parliament had the courage to
state openly how unaccustomed a burden was being imposed on public administration.

This is not the place for a sociological analysis of characteristic
hehaviour patterns of bureaucraciss. What is certain is that even today the
civil service bureacracy still shows traces of its historical oxigins as the
support and vanguard of absolutism. Reason of state, the keeping of state secrets
and discretion towards outsiders form a closely interrelated set of behaviour
patterns. No doubt, a certaln measure of secrecy will continue to be
indiepensable in the future to those responsible for implementing government
policy. But the crueial point is where the limit is to be drawn. In a liberal
democracy, secrecy should always be the exception, whereas it was the rule in the
age of absolutism (and probably also in the age of constitutional monarchy) -
Besides new laws, however, this reorientation demands a new consciousness
not only on the part of the civil service but also in the population at large,
and one may well think that much remains yet to be done ir both respects. The
principle of publicity is inseparable from the principle of democracy. But
for all too long the practical implementation of this principle has been left
to a small group of individuals ~ the politicians and the people directing the
various mass media. Now the individual citizen will have to remember his rights.
This is a point to which I shall return later.

e

No. 483 of Supplements to the Shorthand Record of the National
Assembly, XITIth Legislative Period.

No. 883 of the Supplements to the Shorthand Record of the National
Assembly, XITIth Legislative Period.
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After these introductory remarks, it is time to discuss some
of the details of the new situation and the problems 1t poses.

As I said before, the new provision 1s incorporated in the Federal
Ministries Act of 1973. This Act has a long and thorny history which does
not concern us here. Difficulties arcse not so much at the parliamentary
level as within the framework of government administration itself. But
although a number of controversial points were brought up in the parliamentary
discussions, the new provision on government's obligation to give information
to cifizens was not one of them. That it found its way into the Act was
not due to a political imitiative but to the initiative of an expert, mnot
entirely unknown ro those present, who has the necessary international
experience.

Among other things, the Federal Ministries Act enumerates those general
rasks which each Minlstry has to fulfil within its particular sphere of activity.
In this context, section 3, paragraph 5, of the Act enjoims each Ministry to
provide information on reguest, except where this is precluded by an obligation

to observe official secrecy.

Section 4 sums up the responsibilities of each Ministry with regard to
the Federal administravive authorities, offices and other institutions under
its jurisdiction. Its paragraph 3 calls upon each Federal Minister fo take
appropriate steps to ensure that rhese subordinate services provide information
to the public on matters falling within their territorial amd substantial
competence, excep:t where this is precluded by an obligaiion to observe official
ZeCTecy. i '

Even & superficial reading of these two clauses reveals a number of
important problems. .

"In the first place, one 1s struck by the fact that the law stipulates an
obligation to divulge information only to the exitent that there 1z no obligation
for cfficial secrecy to be observed. This raises the question as to the scope
and limits of official secrecy.

We further find that while the Ministries themselves are under a dirvect
obligation to respond to inquiries, the subordinate services are only included
in asmuch as the responsible Ministers are charged with ensuring that thess
services also provide informationm if so requested.

Finally, there is another very essential point. The Republic of Austria
is a federal state. Hemce there are agencies and officials of the Federal
Govermment on the one hand and of the Ldnder on the other, and the Constitution
contains an explicit division of responsibilities between the Fedevation and
the Provinces. One important component of the federal principle is what we
call "™ndirect Federal administration’”. This means that normsally - apart
from the excaptions laid down by constitutional law ~ the Federation's
administrative responsibilities at the Land level are exercised by the
Landeshauptmann and the Land authorities under bhis jurisdiction. Now the
Landeshauptmann heads the Provincial Govermment, the Land's highest executive
power , which is elected by the Provincial Diet, i.e. the parliament of the
Lond concerned. '

-




Hence the Landeshauptmann is at the same time the head of the
Land's supreme exscutive and - functionally speaking — an agent of the Federal
Government. In this latter capacity he is subordinate to the Federal Goverzment
and the various Federal Ministers. - Yet, in structural terms, he remaing a servan
of the Land, having been elected by the Diet. Therefore he is not one of the
Rsubordinate Federal administrative authorities, offices and institutions”
referred to in section 4, paragraph 3, of the Federal Ministries Act, and neither
are the provincial authorities under his jurisdictiom, 1.e. the Office of the
Provincial Government and the District Administrations. Hence the whole area
of indirect Federal administration does not come within the purview of sectiom &,
paragraph 3, of the Act, nor does, of course, provincial administration as such.
Lastly, the Act does unot cover the local authorities which are also charged
with certain devolved responsibilities under both Federal and Provincial i
administration.

We see, thenm, that the rule which contains the obligation to answer
enquiries embraces only a comparatively narrow area of public administration.
From the citizen's point of view, this is not a very happy state of affairs,
since the impressiom is bound to arise that there is a certain amount of
inequality built into the system, or even that an arbitrary boundary has baen
drawn. The latter, of course is not the case, since the restriction of the
purview of the rule was dictated hy the constitutional division of responsibilitie
which forbids the Federation to interfere with the organisation of Land and
1local authorities. Of course, there is mothing to prevent a Provimcial legisiatuv
from passing a corresponding law governing the disclosure of information at the
Land and local level, but it is entirely up to each legislative body whether i
it does or does not. In everyday life, it is precisely the "indirect” Federal
and the local sutrhorities with which the citizen has to tramsact most of his affaiy
He will find it difficult to understand why he is entitled to information im ome :
case while being turmed back in another, depending on the type of authority
approached.

This criticism may be countered, firstly, by arguing that the situation
cutlined is an imevitable consequence of the federal system, and secondly by
reminding the eritic that a goal often has to be approached step by step.
Moreover, there are relatively many cases where authorities belonging to the
"dipect” Federal administrative system take the place of "Indirect" Federal
authorities by way of excepiion.

Nevertheless, a certain uneasiness remains, especially since there
definitely is a way to overcome these difficulties. This could be done by
placing the information rule on a constitutional footing, a solution which would
be all the more logical since the principle of official secrecy as well as
the principle of mutual assistance between Federal, Provincial and local
suthorities are also part and parcel of the Federal Constitution. A constirurict
statute could be passed requiring both the Federation and the Linder to adopt
legislation to provide for an obligation of their authorities to answer enguiries
from the public = a solution which would certainiy not violate the federal
principle.
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have been narrowed in quite a number of respects pracisely in comnection with

-secrecy "in the interests of a territorial authority” must be understood more
Testrictively than in a totalitarian or absolutist system. Things are

_31._

However , Parliament has not espoused this solution, ndtural though it
gseems. Yet usually the Austrian Legislature is far from reluctant to modify ¢
constitutional law. Why, then, has it not seized this opportunity? Political t
motives have undoubtedly played an important part - more explicitly, the
touchy antagonism prevailing between the majority party and the opposition. E
But as far as I can sea, no one has even tried to create a constitutional
basis of the kind just outlined, and this I feel iz rather sad. However, this 5
possibility has not been barred for the future. Perhaps the necessary consensus
will be forthcoming at some future time. This would be very desirable, in
order to ensure the uniformity of legal obligations not safeguarded by the present
legal position.

Barlier, I referred to other problems encumbering the present legal
regulation of the suthovities’ ohligation to provide informaticun. Ons of these
obstacles - is the constraint under which the obligation is placed by official
secrecy. 1In fact, where there is official secrecy, there can be no obligation
to disclose officially held informatiom. In itself this is quite reascnableas,
gince no govermment in the world can afford to forego official gsecrecy altogether.
The difficulty lies in the need to draw an acceptable boundary between publicity
and official secrecy. It is of course the country’s legal order that must provide
the demarcation line. :

Under Article 20, paragraph 2, of the Austrian Federal Constitutiom, all

" functionaries entrusted with Federal, Provimcial or local administrative duties
are, zave as othervise provided by law, pledged to secrecy about all facts of
‘which they have obtained knowledge exclusively from their official activity o+

and whose concealment is enjoined by the interests of a territorial authority

- ¢r those of any of the parties concerned {(official secrecy). Official gsecracy

does not exist for functionaries appointed by a popular representative body
if the latter expressly asks for such information.

Thus the existeace of an obligation to observe official secrecy is

. contingent on certain prevequisites. Firstly, it concerms only facts about

which a public servant has only learned in the course of his official work.

Further, it must be imperative in the interests of a territorial authority

or the parties to the matter ro keep these facts secret. Finally, notwithstanding
these prerequigites, the scope of official secrecy could be further restricted
(though not widened) by Act of Parliament. No use was made of this latter power
when ths Federal Ministries Act was drafted sven though official secrecy might

the obligation to respond tc enguiries.

The real difficulty lies in the lack of precision of the concepts
"interest of a territorial authority! and "interest of the parties’. 1 am
almost tempted to say that there is mo fact whatsoever which could not give
Tise to a claim that for some reason or sther it must. be kept secref in the
interests of a territorial authority or a party to the matter. Of course
such an interpretation would not be germame to the spirit of the Constitution.

This brings us back to a point briefly alluded to earlier. If we want to

interpret consiitutional provisions in a meaningful way, we must always keep
the overall context in mind. Tn a liberal democracy, a pledge to official

e g




_32_..
¢
evhat diffevent with regard to secrecy in the interests of = party to .
5 maiter {whare the opposite of what I just said may be tTue) . :
The overall context of comstitutional law to which I referrad a moment %
ago zlsc requires us to paj'attention to Article 10 of the Eurcpean Conveniion 5

or. Human Rights, which in Austria enjoys the status of a constitutiomal instyument ., a
Itg first paragraph makes it clear that the right to freedom ‘of exprasszion includes :
the freedom to receive and impart information or ideas without interference by 1
sublic authorities and regardless of frontiers: thie is what is callad "freedom

of information®, Of course, the second paragraph of the article provides for 3
the possihility to restrict this freedowm under the conditions eXpressly 3
enumerated in it. But clearly these vestrictions are intended to be exceptions.

Now surely, the citizen’s freedom to receive and impart information i3 very :
substantially reduced if it is impossible to even start looking for a certain
category of information because governmental ‘guthoritcies will invoke their pledge 1
to official secrecy. As I said before, mot the leasi teason why an obligation

to give information was writiten into the Federal Ministries Act was zhe intention
#o complemeni the freedom to sesk information by an. obézgatzon incumbent on
government bodies to impart information. It would be contrary to the spirit

of thig provision if we did mot at the same time interpret "offictial secrecy

in the imterests of a territorial authority” extensively enough to leave as much b
cope as possible £o the obligation to give information.

V3]

Things are less simple where secrecy iu the interests of private parties
s concerned. What is at atake here is not the reason of state but the proteciion
of the legitimate interests of human beings. The Huropean Comvention itself,
in itz Article 8, declares that private and family life pust he protected. It
& an ac<r0wladged maxim of interpretation in the sphere of feramontaT rights
hat no fundamental right may be interpreted to the detriment of some other
dgmental right. MNo doubt, conflicts which are difficult to resolve may

!

152 hare; we heayr about myatematlb barriers or the inrerdependence of fundamenteal
rights. What is certain in any case 1s that offirial secrecy observed to

faguard the interests cf rhe partias must be concalJed dif fere“tly than

? fundamental insights are relaleely easy to gain; what is much
more difficult is their application to the concretolnd1v1aL case. DBesides,
damarcaaion with respect to official secrecy is moi the only problem raised
by the claunse in the Fﬂqlstrlﬂs Act that introduces the ob1¢gat10ﬂ to provide
information in respomse to enguiries.

Hence the Federal Govermment has had fo give thoughi to che problem

how to ensure, to the largest possible extent, the uniform gprlication of this
prov1alon, The Commission appointed to see to the uniferm implementcation of %he

‘ederal Ministries Act has set up a special working party to clarify the questioms
ar-alﬁg in connection with the fulfilment of the obligarion to impart information
to tha public. The working party has drawn up guidelines which have been
approved hy the Faderal Govermment and recommended to the Federal Ministers
for apul;catlo in their departments. Among other things, these guidelines
confain a 1ist of marrers excluded from the obligation foxr reasons of official
secrecy. But they alsc deal with many other issues.

- :




Thus, for exampie, the working pariy had to clarify with respect
o what matters the obligation to give information can be invoked. Further,
‘the legal nature of the information itself had to be examined. What happens
2f the enquirer believes the information to be false or incomplete? Finally,
in what form can a department refuse to provide the requested information?

We have to bear in mind that Austria has highiy formalised rules

. administrative procedure, including a very highly developesd appeals system,
Wwithin administrative procedure, the concept of Bescheid (administrative
decision) plays a key role. A Bescheid is a formal, individual administrative

ct which contains a normative ruling on some issue of administrative law - a

uling that is "eapable of becoming absolute”. A Bescheid can be appealed

hrough the hierarchy of administrative aui:horitiess where such a hierarchy
exists, and after this chain of appeals is exhausted, the Beschetid can be

ubmitted to the Administrative Court, and where appropriate the Constitutional
Court, for scrutiny. Where a Bescheid is issued by a Federal Ministry or a
Provincial Government, there is logically no superordinate hierxarchy, hence
‘such decisions can be challenged directly before the two couris just mentiomed.
Hence it is obvious that it is of considerable importance to the enquirer
_wheuner or not his enguiry is answered in Besckeld form. 1 shall return
‘to this question presently.

The primary question is what kind of information falls within the

sisrview of a Department's obligation to answer enguiries. Given the many
different activities going on in a Federal Ministry, this question is very much

to the peiat. The- guldellnﬂs mentioned earlier say that all matters with which
a5 Federal Ministry is charged are subject to the obligation to provide informatiocn
but only where the competent agency 's. decision-making process is terminated
and has led to a tangible result. With respect to possible intemtions of a
Federal Ministry the obligation can only be invoked if such iutentions exist
in a form that clearly documents the completion of the decision-making process.
In any case, “information” is understood to mean only the communication of

the contents of the files in guestion, not an obligation to permit the

anguirer to inspect the files himself.

The guidelines take the - mno doubt correct - view that where the
orereguizites are fulfilled, the enquirer has a legal right to obtain the
requested information from a Federal Ministry. The sitvation is different
with regard to emquiries addressed to subordinate Federal services operating
under the jurisdiction of Federal Ministries.. Although this is a logical
‘consequence of the different wording of the raslevant passages in the Act,

‘the result is a highly unsatisfactory state of affairs. Nevertheless, there
can be no doubt that the enquirer has a legal right with regard to a

Federal Ministry. The inevitable conseguence is that the rejection of a
request for informaticn can only take the form of a- Bes@he@d The information
itgalf, on the other hand, should not be communicated as a Bescheid since it
has no normative effect. By contrast, the refusal of information does have a
normative characier, since it smounts to an explicit statement that the legal
‘prersquisites for giving the requested information are mot fulfilled. Any
such Beschetd issued by a Federal Ministry can be challenged within six

weeks on the grounds of illegality by direct appeal to the Adm1w13trat1wa
Court.




" obtaimed by the Ministry, and aboutr whose existence the applicant had learned
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One such case is now pending before the Administrative Court. The
applicant asked a Ministry to imform her .about the substance of a legal opinion

from 2 meniion in a decision of the Comstitutional Court. The Ministry told B
the applicant informally (i.e. without issuing a Bescheid) that such legal %
opinions did not come under the Ministry's obligation to furnish information.

The zpnlicant challenged this communication before the Administrative Court.

The larter mow faces two legal questions which are by nc means easy to solve. 4
First, the Court has to determine whether the communicatiom, although not ;
issued iu Bescheid form, should not be deemed a Bescheid on account of its
substanca. (Such cases freguenily occur in the jurisprudence of the Administvativ
Jourt. If the answer is in the negative, the application must be rejected, z
since appeals to the Administrative Court are admissible only with respect

to a Bescheid {(or, .according to recent practice, with respect to cases vhere :
direct use has been made against a specific person of official powers to issuea p
{nstructions sund use force). On the other hand, if the answer is yes, the
Administracive Court will have to examine the problem whether it is true that

legal opinions obtained by a Mimistry do not fall within the purview of the 5
cbligation to provide information, as the Ministry teld the applicant.

Another interesting aspect may be noted in this context. The Austrian 3
Cenaral Administrative Procedures Act (section 73} imposes what Anstrian :
nomenclarure calls an “obligation to decide” on administrative authorities. %

Under this clause, any administrative authority coming undexr the Act must
issue its Bescheid decisions without unnecessary delay, and more specifically :
Aot later than six months afrer receiving the applicatiom ox appeal. 1f the
suthority fails to do so, competence to decide in the matter, upon motlon in
writing by the party concerned, passes to the appropriate superior authority,
providad the delay was exclusively the fault of the first-mentioned authority.
Where 2 delay is caused by the highest administrative authority competent in
the matier, the complaint may be lodged with the Administrative Court, and

it is then called "eomplaint on grounds of delay”. To a complaint on grounds
the provise that the delay must have been entirvely due te the authority’s
fault nc longer applies, although the six—month time-limit remains valid.

Now, a complaini on grounds of delay can only be brought if the applicant
has 2 legal right to receiving a substantive decision on the administrative matter
in guestion. When the Administrative Court receives a complaint on grounds
of dalay, it must issue a substaniive decision in place of the tardy authority.

But the furnishing of information under the terms of the Federal Ministries
bct i3 not in itself a substantive decision .in an administrative matter, although &
the refuszal of information is. Hence, if 2 Federal Ministry neither gives
nor refuses the requested information, but wraps itgelf: in silence, a complaint
on grounds of delay cannot be lodged.. It is easy to see why — obviously the
Administrative Court caunot be expected to supply the applicant with information
keld by & Federal Miaistry.

The guidelines for their part take the stand that an “obligation to decide”
within the meaning of section 73 of the General Admimistrative Procedures Act
does exist wirh resvect to a request for information. Since the negative decision
on the enguiry is an administrative act {requiring a Bescheid) governed by the
Ganeral Admiunistrative Procedures Act, the guidelines avgue, the authority mast
either provide the information or = within six months — issue 2 Bescheid te the
effect that the information is being withheld for reasons of official secrecy.
Tn terms of what it sets out to achieve, this interpretation is undoubtedly
sound, but it dees not sclve the difficulty pointed out earlier: that the

e
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gdnlnlstvatlve Court, if it has received a complaint on grounds of delay,

is required by 1&W‘t0 issue. itgelf the substantive decision mormally incumbent

én the administrative authority concerned. But again, the provision of information
s not a substantive decision. The only way out seems ko be for the enquiver

to demand from the Ministry coucerned a declaratory Bescheid to the =2ffect that

the information he or she 1s requesting falls within the scope of the provisions

of the Federal Ministries Act regarding the obligation to furnish information.

) If this application is not granced within six months, the way is open for

a complaint on grounds of delay. Of coursze, this is no substitute for the vequestad
nformation itself; it is only a method of obtaining a legally binding declaratiom
*hat the matter does fall within the purview of .the information rule. Should

a Federal Minister ignore such a declaratlon, he would undoubtedly be acting

againt the law. He could be prosecuted both under the provisions concerning the
iability of officials” and, before the Constitutional Court, for breach of his
constitutional responsibility as & member of the Federal Govermment (6).

This brings us to the guesticn how a citlzen can protect himself against
fzlse informatior given to him under the information rule. Here the guidelines
say that this is a matter of Pofficial liabflity”™ (or more precisely the liagbility
of officials). By wvirtue of Article 32, paragraph 1, of the Federzl Comstitutilon,
nd as specified in detail in the Official TLiability Act, the Federation and the
Linder “are liable for the injury which persons acting om their behalf in execution
of the laws have by illegal bshaviour inflicted wrongly onwhomsoever”. As the
Supreme Court has consistently held in its jurisprudence, the term "in execution
of the laws” denotes only the law courts and what is referred to as "sovereign
administration” (Hoheitsverwaltung) in Austrian legal terminology, i.e. those
paris of adminisiration where the powers of the State to command obedience and

use force {Mmperium") are brought to bear. This does not mean, however, that
these powers need actually have been used in a specific case; it is enough if
tmperium, so te speak, has formed the background of the situation. With vespect
to earlier provisions concerning an official’s obligation to disclese information,
past case law has confirmed that aun official acting under these provisions will

be subject to the Nfficial Liability Act. It is safe to say that the same will
hold for responses to enquiries under the terms of the Federal Minisiries Actk.

o

: I have repeatedly mentioned the guidelines issued to help the Federal
~HMinistries in handling the information rule. They were later complemented by

a circular from the Federal Chanceilery (?) which discussed a number of additional
guestions relevant to tbls issue.

The circular contains'some'additiqnal clarifications on the extent to which
authorities can be expected to provide information. Enquiries which would make
it necessary to evaluate voluminous materials or prepare detailed papers should
be treated as an abuse of the right to information, the cireular says. The
purpose of the information tule, the circular goes on to say, is to help the
»nqaifer in a specific matter by placing the Ministry's knowledge at his disposal.
But it is not the intention to save the enqulrer the trouble of enforcing his
rights or meeting his responsibilities,

e

(6)  Article 142, paragraph 2, letter b, of the Federal Constitution.

(7)  Cireular of 9 October, 1975, No. 600.454/4-VI/2/75.
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Irformation on current laws and regulations relevant to rhe enquirer’'s
problen is regarded as coming within the purview of the Federal Ministrvies Act,
and so is & reference to where these laws and regulations may be found. On the
other hand, the enquirer cannotf expect to be sent "oublications™, although the

civcular does not say explicitly what is to be understood by "oublications”.

The interpretation of the informatiom rule just outlined is not entirely
free of inconsistencies. )

A public servamt’s duty to respond to requests for informatiom the cl
goes on to say, has its limit where it is being abused. Where ezactly this
lies in the individual case,the circular says, has to be determined by each
Ministry itseif. The guideline for such decisions should be that an answer Lo
an enquizy can only be expected where the work required to compile the information
“eeps within reasonable limits. :

reular
13

a
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Tr. the abstract, it is understandable that there may be some COnCETR
that the Federazl Ministries could be over-burdened with an excessive amouni ok
enquiries forcing them to neglect their principal duties. However, there has heen
no evidsnce so far that this danger exists in practice, On the contrary, it
very rarely happens that information is requested with explicit reference Lo

the Federzl Ministries Act. Although the apprehensions just mentioned are certaluly

justified in a purely theoretical sense, it must mevertheless be pointed out
vhat the circular from which I have been quoting contains certain misconceptions.

The Act itself does not permit the conclusion that the only purpcse of ihe
obligation to give information is to extend practical help o the enquirer in &
specific matter. This would mean that a request for information way only be
5 means towards a specific purpose, and cannot be fiied simply because the
applicant is interested in the snformatrion concerned. This is an interpretation
which is not supported by the wording of the Act.

The circular says that information on laws and regulations in force
at a given moment is definitely a service covered by the information vule.
But again this raises problems. The rule of law is based on the principle of
publicizy. The converse of this principle is that no one can plead ignorance
of promiigated law. If the existence and bibliographical location of promulgated
legal rules is said to be included in the administration’s ohligation to provide
information, then this is an indirect admission that the principle of publicity
is fictitious inm character. Otherwise the authorities would have to insist
chat it is uwp to every citizen himself to get information on the existence of
promulgated lsws and regulations. '

Wo doubt, principle and reality diverge in this respect, and the standpoint
of the circular is likely to meet practical needs. But we must bear im wind that
it is not enough, usually, to know that a legal rule exists. Ir is in applying
it to a concrete case that the difficulties arise. But according to the
philosophy underlying the cireular, it would probably be regarded as an abuse
of the right to information if someone asked for advice on the corfect assessment
of subtle legal questions. Yet this is precisely what the individual citigen
is interested im. If legal rules are at all included in a govermment depariment’s
obligation to provide information, them it will certainly nct be easy to exclude
advice on legal is8sues. : - AR
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a matter of fact, the whole concept of “abuse of the obligation to
grve tnformation” used in the civculsar presupposes that the aims and limits of
r iigation clearly smerge from the wording of the Act. As 1 have stresssd
éilv, this is nmot the case. The only limitation mentioned im the Act 1s
icial secresy. Meither do the notes and other materials on the fct tell us

Thiz does not, of course, ruie out the possibiliiy of discovering such

cional limics by way of ob‘ect*ve teleclogical interpretation. But in
thig case it may well happen that the Administrative Court arrives at a different
ng than the Federal Ministry concerned. Particularly contestable, to my

the view that an applicant can conly expect to get the information he
the workload reguired to answer his query remains within "reasonabie
& wvery pragmatic wiew, no doubt., But can it really be deduced frow thsa

We heave discussed some of the 4i ff culties with which Austria’s new legsl
institution, Aduskunftspfiicht, the obligation to give information, is fraught.
Thiz is the vright, unay the duty of any eritical jurisc. But this critical
appraisal should not Iead us to underestimste the value of the new proviszs.

Toc be suve, it vepresents only & fivsr step, and further improvements are

needed inm gquite a number of respect. Eat for all that, the information rule

is & highly significant coazribution towards a changed comception of the State and
~ im a sense = a new understanding of Ffundamentcal rights.

The citizen's fundamental righis and freedoms as understood by the
ciassical liberal rradition ave essentislly defences erected against the State,
and this they are likely o remain. But this role does not rule out additional
aspecis. We shall have to get used ts a new reading of the fundamental rights
and Irsedoms which interprets them as a charge Iaid upon Parlizment to pass
appropriate specific legislation.

Thus, im the intermational debate on whether abortion should be permitted
up te & certain time limit, an issue that has played an important part has been
the legal guestion te what extent the individual's fundamental right o life
places an Gbligation on the legislature Lo forbid interference with human life
by third parties. The constiturional courts of several member countries of the
Council f Europe vere seirzed with this question, and expressed sharply differing

miiar (though by no means identical) problem is posed in connection

with the cird n?s frecdom of information as safeguarded by Avticle 10, paragraph 1
cf the Europeam Convention on Human RBights. The manner in which the Austrian
Federal Ministries Act vegulates the government's obligation to answer enguiries
from the public represents a mew style in che process of lunteraction between
fundamental rights legislarion and ordinary legislation. It is to be hoped

that this new style will also be adopted in the sphere of other fundamental righte.

Moreover, 1L 15 to be hoped that the people of Austria will make still more
usz of their vight of enguiry than they have done hitherto, sincez am institutioun
of law can only render its full gervice to the community when it has taken firm
roots in the legal consciousness of each individual.
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presented by
mr Louis FOUGERE

Conseiller d'Etat (France)

FREEDGM OF INFORMATION AND COMMUNICATION TU PERSONS OF
PUBLIC DOCUMEMTS IN FRENCH THEORY AND PRACTICE -
PRESENT SITUATION AND PLAN FCR REFORM

Foreword

a} This report deals solely with "de jure'" and "de facto" possibilities
of access by the public to information of any kind held by the executive
{i.e. mainly the Administration). It does not deal either with the question
of the dissemination to the public of informstion already released by the
government or with communications of a general political nature (speeches,
televised interviews, press conferences, etc.. by the Head of State or
Government or Mipisters).

b) Access to information mainly means access to 'documents” {decisions,
reports, correspondence, plans, statistics, tape-recordings, medical papers,
films, etc..), but it will also be taken to mean access to information not
necesssrily incorpeora document (e,g. reasons for a decision,
proceedings not recorded or set down in writing).
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THE "DE JURE"™ SITUATION

& - PRINCIPLE OF SECRECY, CIVIL SERWANTS OBLIGATION OF DISCRETION AMD ;
ARSENCE OF A RIGHT TO INFORMATION :

The wide range of information that the executive may possess by virtue 5
of its functions and prerogatives can be divided into two classes according
to the legal system applicable:

RO T

Lt

1) Secret information, which is unavailable to private individuals and
may not be mede public by the suthorities;

2y Other information, which is generally unavailable to private
jindividuals butmay be made public by the authorities on certain conditions
if they sse fit. b

1) Secret information concerns both private individuals and the State.

TR

The Administration is aware of private individuals’ family situations
throvgh records of births, marriages and deaths, and their economic situations
through tax registers; it is also conmversant with their police records (if
any} and sometimes their state of health (in the case of schoolchildren,
civil servants, prisoners, persons covered by social insurance, etc..). All
stch ipformaticn is secret to anyome other than those to which it applies.
Civil servants im possession of it and members of the Govermment themselves
may not divulge it without incurring the penalties prescribed in Article 378

FEATIAEE T T

ot

of the Criminal Code, relating to professicnal secrecy. %
%

State secrets are also protected by criminal tfexts, particularly national
defence secrsts {Articles 70 et seq. of the Criminal Code). Ministers fairly :
frequently invoke these texts to justify their refusal to answer questions by §
%

pacligmentary commitiees or authorise civil servants in their departments io
zppear hefore such commicieses. ¥For instance, when the Senate set up a
commitise in 1973 to monitor administrative departmenis carrying out
teiephone tapping, most of the ministers declined to appear before it in
wmore or less the following terms, which were those used by one of them:

"The ateas ol enquiry of the committee set up Lo monitor administrative
departments carrying out telephome tapping are covered by national defence
secrecy froem which mo-one may release me ... owing to the mandatery maturea
of these provisions, I am unable to comply with the committee's vequest to
appear bafore it" (1).

SERIY T

S

(1) Documents parlementaires — S&nat — Premidre session ordinaire de 1%73-
1974 - Rapport N° 30, p. 85.
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2) Matters covered by secrecy form only a part of the State's activities
and cccupy only a small proportion of its offiecials. The majority of public
matters do not usually raise any secrecy problems. The public could there-—
fore, barring exceptions, be given access to the Administration’'s documents,
be provided with ar account of administrative boards’ discussions oy be
informed of the reasons for decisions affecting them.

However, they have no such rights. There is no gensral obligation for
the Administration o inform the public, nor any general right for the public
to be informed. It is a clear primciple, even though its expediency is
incr ed31n01y chalilenged nowadays, that the Administration is mot requived
fo communicate or divulge its documents, reasons, comments or inteutions.
Members of the public who contest at law - as they sometimes do - the
Adminisivation's refusal to communicate a document or supply some information
are toid by the court, as it dismissed their cases, that they have no right
-3 obtain such things in the absence of a text expressly providing for the
cormunication theréof. Here is an example: some members of the public asked
the "Conseil d'Etat” to ammul a compulsory purchase on the grouad that during
the enguiry they had been denied access to the report of the investigative
commigsioner. '"The communication of such a report, which is obligatory in
sther countries such as CGreat Britailn, would no doubt be desirable - gaid
Mr Braibant, the goverament's commissioper — bui it is contrary to our
Edministration’s traditions of secrecy and is not provided for in any text
in Frauce,” In its ruliag, the "Conseil d’Etat” rejected the application on
the ground that no statutory or administrative provision stipulates that the
report of the investigatinmg commissiomer, which is transmitted to the prefect
or the sub-prefect, must be communicated.to the persons affected by the
compulsory purchase procedure

This principle is applied countless times every day: someone who has
et been ailowed to sit an administrative competitive examination, a foreigner
whose application for maturalisation has been rejected, an association whoze
request for a grant has been turmed down are not entitled to see the documents
in their files or to be informed of the reasons for the unfavourable decision.

Wnile the executive may, if it wishes, remain silent, civil servants, for
their part, are obliged to do sc. Any information or documents covered by
professional or state secrecy may be issued or communicated by ministers, but
civil servants, the executive’s agents, do not have the same latitude and are
tound by the rule of silence unless a minister frees them therefrom.

This rule is laid down in Article 10 of the gemeral regulations governing
civil servants (Ordinance of 4 February 1959):

... every civil servant is under an obligation of professiocnal discretion
in respect of anything concer nlng facts and information which come to his
koowledge in the exercise or in comnection with the exercise of his
functions. Any diversion or communication of internal papers or documents
.to third parties, that is contrary to the regulations, is strictly
forbidden. Apart from cases expressly provided for in the current
regulations, a civil servant may not be freed from this obligation of
discretion or exempted from the prohibition laid down in the preceding
paragraph eXCept with the autno risation of the minister to whom he is
responsible.” '

e
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An identical provision appears 1n Article 487 of the Code of Mumicipal o

Adminisivation: . _
4|

7. .. every official is under am obligation of professional discretion iam
respect of anything concerning facts and infermation which come o his ;
knowledge in the exercise or im connection with the exevcise of his 3
funetions. Any diversiocn or communication of intermal papers or documents g
co third parties, that is contrary to the regulations, is strietly g
fortidden. Apart from cases expressly provided for in the current 2
regulations an official may wot be freed from this obligation of discretion &
or exempted from the prohibition laid down in the preceding pavagraph %
except with the authorisation of the mayor." ;

These provisions merely eXpress, in fact, a general principle that is %
applicable even in the absence of a text, for public servanis mnot covered by
them ("département” official for whem there ave mno general regulations, ner~
established or auxiliary state and municipal officials) are bound, im the szue
way as established state and municipal officials, by an obligation of profes—
gsiomnal discretion. 1

Tt is a very extensive obligation, for it may be imvoked nct only against =
the public bub against members of political assemblies, whose position 1s not ;
in theory any different from that of the public. While various texts, which
will be referred to later, require the executive to communicate to pavliament
and ita members pumerous items of informatien which it does met bave to
communicate to private individuals, such an obligation exists only when a Lext
provides accordingly; in the absence of such a text, the executive may reject
any parliamentary requests, be they requests for the communication of documents
or requests to have civil servants heard by parlismentary committees. For
instance, a committee of enquiry set up by the Semate in 1964 to examine the
organisation aud functioning of the Public Office of Radio and Televizion
Broadcasting expressed the wish to interview various civil servants, but several
ministers responsible for the latter cafused to allow them to appear before the

commiittee (1).

T+ should be added that secrets of the Ypdministration” are to a largs
extent secrets of the M,dministrations” in the semse that officials may mot
communicare information in their possession. to civil servants in oither
departments unless a text or the exigencies of the service so regulre.

In comclusiocn, it should be observed that the principle of secrecy 13
fundamental, rigorous and far=-reaching. :

o

(1) In this case, uanlike the telephone tapping case mentioned earlier, the
ministers could not invoke national defence secrecy. Their refusal was
based on the principle that in the absence of a text requiring informaiion
to be communicated to parliament, the latter has mo right to receive such
information, though it can, of course, withdraw its confidence from the
governement on the ground of such a refusai.
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5 - EXCEPTIONS TO THE PRINCIPLE OF SECRECY; RIGHTS OF THE PUBLIT TO
INFORMATION

There are many such exceptions. Most derive from written provisions;
some have been deduced by the courts frowm general principles of the law
concerning the fundamentzi rights of individuals. They are diverse in nature
and are based on a wide veriety of comsiderations. The main ones are
anzlygad below.

T

1% First of all, nesdless to say, the Administration is regni
inform members of the public of legal, administrative or 1nd3v1dua1 decigions
which c¢reate Gb‘Jgat5oﬁs for them or confer rights on them. Unless made
public, such obligaticns zould not be enforceabley as fox such rvights, their
Yeneficiaries would be entitled to go to law to sacure the app};catlon there-
of or, failing that, obtain compensation.

2% Yarious texts mwake it incumbent om the Administration to specify the
reasons for certain decisions.

As a rule, unless stipulated otherwige, the Administration is not required

to include any reasons in its decisions or apmeunce the reasous at the request
of those concermed. There are however many statutory or administrative provi-
sions which do oblige it te give reasons for its declsions: this is the case,
for example, with decisions imposing a dlSClpl?n ry sanction or those with—
drawing an advantage or licence.

in recent years there have been various demands, notably from academic
specialists in public law, that the obligation to give reasons be axtended to
inelude all administrative decisions. So far, however, these demands have
had nc effeci, and thers is unlikely to be any reform along these linesz iun
the near future.

33 Informing of the public at regiomal, departmental and municipal

hdministrative decentralisation implies that the public should be kept
well informed of administrative developments. Meetings held by regional,
departmental and municipal councils are open to the public. Any decisions
taken at such meecings must also be made public by being either digplayed
on notice~boards or announced in official bullerins. Suffice it hevre to
suote the texts concerning municipalities and a provision specific to
departmenial councils.

Articles 30, 32, 33 and 34 of the Code of Municipal Administration
read as follows:

Art. 30: "Meetings of municipal councils shall be held ia public.
However,.at. the request of three members or of the mayor, the municipal
council shall decide, by sitting and standing, without debate, whether
it shall meet in private.”
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/ Art. 32: "A copy of the record of the meeting shall be displayed on the
: town-hall door within eight days.”

| :
% Art. 33:; "Decisions shall be entered in chronological order im a ;
, register ...". !
| Art. 34: "Minutes of the municipal council, budgets and accounts of the e
= municipality and municipal orders may be inspected on the spot or copied :
L in whole er in part by any resident or tax-payer. They may be published &
5 by auyone on his own responsability.” =
There are similar provisioms for departmental and regional councils. f
& Article 31 of the Departmental Act includes a provision relating to the press:
"Departmental councils shall draw up official summary records of their meetings
i day by day; the records shall be made available to all newspapers in the :

department within 48 hours after the meetings concermned.”

43 Access to archives —

3
Public documents of any kind — letters, reports, plans, photographs, b
E tape=recordings, films, 2tc.. — arve the property of the State {or of secondary 3
public authorities, departments and municipalities), and cfficials in possessioun
thereof may not communicate them or divulge them without permission from the

higher authority (Minister in the case of the State, mayor or prefect in the

case of a municipality or department). :

7
: However, when such documents reach a certain age there generally ceases S
! to be any objecticn to their communication, and research workers and historians
may find it very useful to consult them. On such considerations are the rules
governlng archives based. These rules may be summarised as follows:
3 1°) Administrations are, barring exceptions, required to hand over -

documents of 2 certain age to specialised archive departments; 5

2%y After 50 years amyone may, upon reguest, inspect documents stored in
the archives.

This so=-called 50 year rule is subject to various exceptions, some
regtrictive, some liberal. As for the liberal ones: +wvarious decrees have
made the archives, or some of them, available for consultation up to a more
recent date (at present, documents prior to 1 September 1939 are available).
As for the restrictive exceptions: administrations may, by a specific
decision, maintain secrecy beyond the 50 year period and make the communication X
of such documents subject te special azuthorisation; documents concerning
individuals may not be released umtil 120 years after the interested person's
! date of birth; judicial documents remain confidential for 100 years (secrecy
of delikerations).
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3) Compulsory publication of general administrative documents -

Various ifexts provide for the publication of documents, gepsrally
periodic ones, of widely differing natures and origins, whick mosily
contain reports for a given period cm the activities of this cr that
department or the application of this or that branch of legislaiion. Tor
instance: the annual report of the Audit Office, which gives an account
of the auditing operations comducted by the office each year: the artual
report on the functicning of the prison administration; and the repor:
ot the accounts of state 1ndustrial enterprises-

E
ye

53 Compuisory communication of papers, documents and fileg velating
to individual administrative decisions -

Several categories are involved:

53) Ag a rule, the Administration prepares its decislonms ae 1i =223 fif,
t whatever pace it wishes and without being vequired to inform the pubhic
gf the procedure, lei alone asscciate them therewith. In many cag
however, statutory or administrative provisions lay down a prace
the prepararion of decisions which imposes compulsory formaiities on the
Adwminiztration. :

Many such procedures include a prior enquiry during which ~ ¢
ts principal aim - parsons afiected by the decision envigagsed ars informas
of the Administration’'s intentions and plans and invited fo make o i

Ic enable such personms to express their views adviszedly, staturery or
administrative provisions require that they should provided with such
documents as will epable them to assess the merits of the operation concerned.

Enquiry procadures of this kind apply mainly to property schemes or
similar coperaticns, such as compulsory purchases in the pubiic interest,
the opening of agricultural, industrial or commercial establishments regarded
as dangerous, noxious or unhealthy, the laying down of town-plauning ov
land-use regulations and the Lssue of building permits.

Each of these subjects is covered by specific procedural rules, buk
various features are commen to such enquiries: they ave anncunced i
advance; they must be carried out within a certain time; certaiu documen
{exhaustively listed) must be made available to individuals for a certain
time in a particular place; interested persons may make ocbserv atiﬁnﬁ Rl
an investigating cowmissioner, notably by eantering them in a registe
avajilable to the public. The main purpose of nrocedures of this kind iz o
enable interested parties to defend their rights as owners or residents
against threats of eompulsory purchase or impairment of everyday livieg
conditicns {poliution).

of s
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b) Communication is also compulsory in cases where the Adminisération
is to take a decision which will penalise mewmbers of the public or curtall ;
their rights and optioms. A concern to guarantee "rights of defence” has

resulted in the communication of certain papers and documenis to thoze A
concerned being made obligatory. The most striking axample is the &
nbligation to communicate to civil servants documents in their files befoxe §

any disciplinary sanciion is imposed or any compulsory transfer effected. s
Yimilar measures are provided for in other texts in Lhe many cages where 3
an individual is in danger of having some advantage {concession, etT:.;
withdrawn from him. Even in the absence of texts, the courts take the
view that respect for the rights of defence is & general nrinciple of the
law whereby the members of the public are emtitled to be informed -~ and if
necessary provided with the relevant documents = of any measures it is
intended to subject them to. g
=

¢) In a related field, the courts rake the view that members oI the
public are eatitled to see any documents in the Administration’s possessicn
concerning their state of health., For instance, a ¢ivil servant whom the
Administration wishes to suspend or retire for health reascus may demand
any medical reporis drawn up by the Administration's experis in order to
show them to his own doctor. Similarly, the "Comseil d'Etat" recently ruled
that a father whose son had contracted a pulmenary compiaint as result of
physical exercises at school could ask for and obtain the X-ray plates and 3
commenis made by the school medical officer. This is a particularly é
interesting decision as the regulatioms on school medecins do not expressly
provide for the communication of medical documents to interested parties in
such a maifer. The trend emerging from these fairly recent decisions is of
greaft significance as it is based on the fiundamental idea that individunals %
posgess a number of essential rights or prerogatives for the guarantee of
which the Admimistration must, at their request or even "proprio motu’’,
communiicare to them various relevant documents it is able to obtain.

d) The communmication of certain documents is also conmected with the
idea thar the Administration often acts as a notary or bailiff who keeps 3
a record of facte concerning the lives or interests of members of the public.
The latter may uneed such documents or copies thexeof in order o perform a
variety of acts or formalities in everyday life, and it 1s therefore
essential that they should be able to obzain them. This category includes ;
records of births, marriages and deaths, copies of which may be cbtained by
those concerned at any time, police records of convictions {(which employers
often apply for when taking on new employees), extracts from the land
register showing all properties with their boundaries and areas, and %
certificates of exemption from divect taxation. The communication of such '
documents is generally prescribed in a specific text, but it may be assumed
that even in the absence of such a text the Administration is required to
communicate any such documents-in its possession.




II.
THE "DE FACTO" SITUATION

If the Government and the Administration were to apply the above-
mentioned legal primciples and rules, trhe public's supply of information
would be meagre indeed. TForvtunately, the "de facto" situation is much
hetter than the "de jure' one, for three reasons: the public can obtain
iaformation through two indirect chammels - the parliamentarvy and judicial
channels; 1in praciice government departments Issus information which they
are not legally obliged to prl*Sh; civil servants themselves, with the
tacit or explicit counsent of ministers, apply the rule of professiounal
discretion flexibly.

A& ~ INDIRECT SUPPLY OF INFORMATION THROUGH THE PARLIAMENTARY AND JUDICIAL
CHAMRELS

1) The parliamentary channel -

As alvready mentioned, members o¢f the polizical assemblies are not as a
rule treated any better than ordinary citizens: the Government mav refuse
to inform parliamentarians in the absence of any fext requiring it to do 0.
But o this principle there ave exceptions in favour of parlismentarians
which are far more numerous and important than those applicable to ordinary

citizens. Many statutory texits make it compulsory for the government to
provide parliamentarians with reports, documents and information on a large
nmber of subjects.

This is the case, for example, in the budgetary and fimancial field,
where the chief fexts are an ordlnance of 2 January 1959 embodying an organic
law on the presentation of budgets and an ordinance of 30 December 1958 whose
Ariiecles 163 and 164 give a list of the documents which must be appended to
budgets. It would take too long to reproduce this list here. Suffice it to
say that the govermment must communicate decuments showing the transactions
carried out in the previous financial year by the state and a number of its
agencies.

Moregver, under Articie A4 of the Crdinance of 310 December 1958 the
general rapporteur on. the budget and the rapporteurs on the budgets of
individual ministries may cobtain from the ministries all financial and
administrative information that is necessary or relevant to the performance
of their functions, with the exception of information on secrel matters
concerning mational defence, foreign affairs and the State’s internal ovx
external securiity. Similar powers are conferred on members of parliament
appointed to observe and assess the management of national enterprises
and mixed-economy companies.
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Furthermore there are numerous statutory provizions, mostly embodied in
the anmnal Finance Acts, which require thz government to provide parliament
with precise and detailed informaiion on the activities and functioning of
numerous public services or the application of certain branches of legislat ion
{for insztance, the government has to supply a list of private associatiocns in
receipt of public subsidies, a report on the application of the Act on the

voluntary termination of pregnancy and an account of the management of the

Haticnal Forestry Board).

Documents communicated to parliament in this way as well as informacion
gathered by its rapporteurs are usually made available to the public via the
"Journal Officiel”™, which contains a record of parliamentary debates and
reprodices many parliamentary working papers and their appendices.

Ie addition, parliamentarians may — and indeed do, usuaily at the regquest
of their conmstituvents — put written questions to ministers on the most varied
gubkjects. These guestions, and the answers given to them, are alssc published
in the "Journal Officiel”.

23 The judicial channel =

One of the main principles of judicial procedure is that it is conducted
on & contentious basis. Accovdingly any persen party to proceedings, whether
civil, criminal or administrative, may, either directly or through his lawyer,
bon:th any documents in the file of the case. Moreover, the judge conducting
the procedure may order the parties to place in the file any documents he
considers essential to a setilement of the dispute. Thanks to the combination
of thess two principles, amn individual who is dissatisfied with an administra-
tive decisicn or wishes to obtain redress for an injury sustaimed through the
Administration’s doing, may, by instituting judicial proceedings for the
annulment of the decision or the payment of compensation, create for himself
a right of access to any documents relating to the case.

& practical exzample may be given to show how this indirect supply
information cccurs and what its value is. When a building permit is issued
to the owner of a piece of land, it musit be communicated to the public by
being displayed on a notice~board. Any interested party may then, under 2
recenit decree, apply to the authority which issued the permit to consult

3

ceriain r91°v31f documents: the text of the permic, the buiiding plans, 2te..
But the list of documents which may be communicated in this way is an

v

t
sxhaustive one and, in application of the general principle of administrative
secracy, interested parties have no access to other documents in the file.
Thesse, however, are often the most interesting omes {e.g. reporis of the
waerious administrative authorities consulted during the examination of the
application for a building permit, correspondence between these various
adthorities}, for it is they that enable the permit's legality to be
zssessed. Interested parties may nevertheless gain access o such documenis
by appealing to the administrative court agaimst the issue of the permit.
The case rhan becomes a judicial one and, thanks to the rules applicable,
interested parties may obtain the documenis which they were unable to de at
the administrative level.

W
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B = PUBLICATION OF INFORMATION BY GOVERNMENT AUTHORITICS

The authorities provide the public with a fairly plentiful supply of
information cn numerous subjects even though they are not legaliy bound
s do so. Such information takes various forms: minlsterial statements,
press releases, radio and television bulietins, generally concerning
govermment activities and projects; publication, PeTLOdlc or otherwlse,
of documents which primarily relate to the Administration’s activities
and are skin to progress Teports, etc.. published im pursuance of 2
mandatory text.

In 1973 the Commission for the Co=-ordimation of Admimistrative
Documentation {1} had a catalogus of periedic publications and collections
of rhe French Administyation, published by "Documentatiorn Francaise', 2
department attached to the Govermment's secretariat. This 363-page, multi-
entry publication lists, by mimnistry, 852 publications differing widely
in importance and nature. The following random examples may be given:
menithly statistics of seaports, progress report of the Watiomal Accounts
Board, reports of hoards of examiners responsible for appointing teachers,
annual repert on the activity of the Navional Savings Fund, general report
of the prison administration, Yaucresson annales om approved schools, efc..
efe.. Mot azll these documents ave distributed to the same extent. The
circulation of some is restricted: others are intended for the general
public. Some are in the nature of studies which makes ihem comparable
ro general periodicals.

FLEXIBLE APPLICATION BY CIVIL SERYANTS OF THE PRINCIPLE F
PROFESSIONAL DISCRETION

The obligation of discretion imposed on civil servanis ig not an
obligation of secrecy, and naturally civil servants to degrees varying
zccording to their ramk, fuonctions and alse their temperament, do not
consider rhemselves bound to remain constantly and completely silent:
in practice they are not completcly silent in either intra or inter-
departmental relaticas or in their relations with the public, particularly
with persons interested in the settlement of a matter which concerns them
persoral1y The head of a central departnent will often receive journalists
and give them interviews - though only, in the case of a delicate matter,
after sesking his minister’s consent; similarly, a head of section whom
o member of the public goes to see in order to find out what stage his
case has reached will provide the latter with such information and may
even let him see all or part of the file.

This, it is true, is a field where the rules of professional behaviour
somewhat vague. The courts have seldom had an opportunity te define
exact scope of the duty of professional discretiom, which in at least
case has been interpreted falrly StrlCLly by the "Comseil d"Erac”

e

Sez below, p. 15.




This was a case where a trade-union official in an administrative department
circulated among his colleagues a draft memorandum on working hours before =
it had been eirher signed or issued; a (mild} disciplinary sancilon was
ixposed on the official, who appealad to the "Conseil d'Etar’, but rthe latter
consideraed the sanction legal zud rejected his appeal. The apparent rigour
of this decision does not seem comsistent with what msy be called current
administrarive praciices. These ars embued with a liberalism which varies
from one departmeni to another but which often introduces a felicitous
flexibility intc ralations between an administration and the public.

D - EVALUATION OF PRESENT INFORMATION POSSIBILITIES

After this survey of the "de jure” and "de facto” situatioms, an attempt
may be made to evaluate the information possibilities available to the public
in Frarce. Thege are considerable, in the semnse that both in law and in fact f
a large mass of information and documents 1s available to the publiic. But
they are still precarious, too limited in some fields and often difficult
to use. b

1) There is no general right to information. Secrecy and discretion are %
still the rule. If the Govervment and the Administvarion wished to be %
rigorous, the varisus scurces of information would largely dry up. %

2} Information possibilities connected with administrative decentralisation &
are in practice fairly limited. Municipal, departmental and regiomal matiers
have neitrher the volume mor the importance of those for which the state iz
still responsible. The supervision to which local authorities are subject, i
their fimancial dependence on the state, the increasingly technical nature
of their activities which they carnst handle without the State’s assistance —
211 this makes their automomy somewhat illusory. Local councillors are often
grearly dependent on central authorities, and the supply of information to
the public is bound to suffer as a result. )

3} Enquiry procedures which enable members of the public to cbtain

certain items of information often provide for only limited rights: time= G
9 limits are excessively short, the documents that may be communicaied are _
few in number and often sketchy, etc.. &
. £
4) Recourse to the judicial channel, which entails whe imscirtutiom of 7
legal proceedings, is & slow and costly process. %
57
5
. 5) The supply of information - both information which the Administration %
is staturorily required to provide and that which it provides of its own %
accord — is often comsiderable in the case of general studies and documents )
and material relative to past situations; it is muchk less considerablie in i
the case of matters of a special nature still pending. This distinction 1s )
of fundamental importance. A member of the public may readily aand cheaply %
obtain & thousand and one items of information om such things as the

: activities of the customs service in previous years, social gecuriiy accounts,

g harbour and inland waterway traffic and the school populatiom; but he will 5
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find it very difficult ov zven Tmpens ascertaln the gxaci rouke of
a wmotoryay chat is to aross his locality, e stage reachad by his appli-

cation for natural

sation, the probable dare of pavment of a sum due o him,
his chances of cbiair

ining a gvemy, ete.. He cap usually satisfy his cuviosity
2

citizen ov a reseavcher; 1t is much more difficult for h;m.to put his
4t Tegt £5 a person anenabie fo administyative actien.

in France nformed is now ical
hich is ticles

aud sr fachnic jec
ng to these discussi
£1g

zhe mosi emine ons and
statemsnts there is app in faveur of a significant
extension to public information pozsibilities.

{ma iz comnected with the congildervable and rapid sceial change that has
cncurred simce the last war, The increase in pational revemve aund the proli-
Zevarion of public worlks schemes of all kinds have caused & far gyreater
uphezval in evevyfay living condizioms in the last quarter of a century that
i the 75 precsding yvesrs. Such schemes as the construction of roads and

7 larg g ateg, industrial buiidings and nuclear power
b o the Admipistration or with 1%s help or
nce with or oresjudlice to private rights ox
i Ls highly acilve the public does mot iLake
horitarisniszm with which it usvally likes
5 caviain “seizing=up’ of the traditional machinery
-ive representation. For g long time parlismenta-
8 1

TRE counicillors were the natura igr 1
spcke wen of ithe ‘ublics For & varizty of reasous their vele has diminished,
avd the public are very often uo lomger contenmt to leave things to their
ElbuLQﬁ rﬂptaucﬂhd;iver§ they prefer to fovm associations and deal divect

1AL v whose doors they want fo break
Their zuccess lazgp]y depends

about the éecisions, plans and

lztEﬁtjans of the Goveraa PDF and the Adwministration; hence a 5en&ral demand
cn theiy part fer as much atcess as pessible to information.
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The authorities, for theiv parf, are alive to this trend and feel the
vced ko securs the public’s participatioa in the tasks they have set themn-
geives. Needless to say, however, true participation implies prior infor—
mation, and not surprisimgly it is on govermment instructions that the
Admirdistracion has for several vears been engaged in a policy of public
information.

3 -~ MANIFESTATIONS OF SUCH TRENDS

i) The official promouncements of the highest authorizies in the couniry
have been followed by indubitable efforts on the part of many adminisirative
departments to organise a better supply of information to the public about
their acrivities and projects. In some ministries, officials or even gections
have been specifically made vesponsible for this task. Pericdicals, infor—
mation bulletins and documents of all kinds are regularly published and sent
ro asscciarions or even individuals., It must nevertheless be noted that
although administratioms are on the whole making an information effort in
rezponse to government imstructioms, they do not alyways do so willimgly and
the effects are only limited. Information services do issue publications,
but they are mainly of a general kind, and most administrations are still
reluctant to inform the public of "particular cases", which are nevertheless
the ones which primarily interest them. An association concerned with
town~planning problems will observe with some bitterness, but without
surprise, that the ministry responsible submerges it with papers and documents
every week but very often fails tc answer its letters asking for specific
information on a particular case or suggesting a reform.

2} Recent legislative amendments have led to an improvement in the
main inquiry procedures, particularly the one conducted before a property
scheme is declared anm "operation of public utility". A decree of 14 May 1876
has intvoduced arrangements in the procedures that will enable the public to
be hetter informed: extending of the length of the inquiry; notification of
the public of the reascns for choosing the scheme in preference to other
nossible schemes; meetings beiween the investigating commissioner and
members of the public; communication of the commissioner's report to membevs
zf the public at their request, stc..

¢ = FUTURE PROSPECTS

It is not impossible that further progress will be made.

Various groups (academic jurists, political parties, trade unions) are
demanding a reversal of the prvesent rule on information, so as te brimg Fraance
iaro line with various other countries: the principle of secrecy tempered by
exceptions would be replaced by that of free information except in a specific
aumber of cases.

The way to this change was recenily opened by the report which ths
Sommission for the Co~ordination of Administrative Documentation deiivered
“e the Prime Minister in November 1974. The commission had been set up on
13 July 1%71 under the Prime Minister to study ways of improving the

/-




documencation work of public

sez to the techmical co=ovdiuaticn o the variousg intevesth

publishipz activities and ensure the most appropriate did
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commiasion could have iuteyprered styrictly
ternms of reference. 1If did not do sc, howe
itig creared it sei up from among its membsrs
5 to administrative deocuments, and in 1973 it submis
ter an impertant veport which included the followl

"These various congiderations lead the commission o
instituiion of 2 genuine
public. T fundamertal principlas should be
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SUMMARY OF THE DISCUSSIONS OM THE QUESTIOHS
LCONSIDERED AT THE COLLOQUY

A. General probiems relating to the right of access to information

1. In considering the right of access to informaticn, the expsaris
participatiag referred first of all to the relevant legisiation im the
Scandinavian countries and in Austria.

They agreed that these examples could offer encouragement to sponsors
of a reform of the vight of access to informatiocn in other Furopean countries,

2. It was nokted that there were three main techniques on which developments
in Furope are based in this fleld:

- by the possibility of freely consulting documents, as in the
Scandinavian countries,

- by a duty to inform the public, as in Austria,

- by initiatrives tsken by govermments themselves in the matter
of disclosure.

_ Sweden has for a long time, besides Finland, been the only country
o apply ths rule of disclioczure in respect of documents; only recenily was its
exampie followed by other countries. Although the starting point = that every
citlizen should have access to official documenits = is the same for all the
Scandinavian Acts, the regulations differ considerably in several respects.
The experts uoted, for example, that the Finnish and Swedish Accs did not
presuppose any identification of a document as & prerequisite of access,
whereas the Danish and Norwegian presuppose that the one who makes a reguest
for documents shall identify them.

3. It was alsc noted that in Demmark tha publiec was mainly intevested

in questions concerning family law, maintenance pavments, visiting vights,
while political parties and pressure groups regularly enquired into matters
particulavly these relating to town and country planning and envivonment
protection.

4, The Austrian system differs from the Swedish model mainly in that there
is no provision for the disclosure of documenis as such. Indeed, whereas

in Sweden an administrative authority will allow interested persoms to comnsult
files, in Austria an administrative authority will simply amswer enquiries,
but will nor authorise consultation of files. In thig country, the duty

to inform relates nmot to documents but to matters. This complicates the

rask of officials, who have to decide which facts are confidential and which
ones may be divulged.
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5. The experis considered the various ideas uvnder discussion in France,
where am attempt is also being made to introduce the primciple of disclosure
inte publie administratiomn.

6. T: emerged from the discussion that there was mno longer any State

in Europe which systematically refused to communicate information. Although
there may still be difficulties regarding scope and methods, the actual
principle of furnishing information is no longer disputed. It was, however,
pointed out that the principle of disclosure in respect of documents could
not be applied in the same way in all countries. Its application depended on
such things as administrative structures, legal systems as well as cultural
and psychological factors.

7. As to how far provisions relating to the duty to inform may be direcily
magsed on Article 10, paragraph 1, of the European Convention on Human Rights,
2nd whether this Article does not in fact require member States of the Council
of Burope to adopt general provisions to that effect, it was observed that
while Artiele 10, paragraph 1, of the Convention was undoubtedly closely
linked to the duty to inform, member States were, under this Arricle, only
morally, and not legally, bound to introduce legislation in this ar=a.

8. Several speakers pointed out that access to official documents provided
objective information about the state of matters in the Statve and the Communes.
The right of citizens to obtain and receive information could exist only in

2 democratic societry. In such a society it was essential that authorities

should inform citizens aboutz their activities; democracy worked better when
citizens were in possession of all the facts, subject to appropriate limitations.
The vight of access to information held by public authorities led to real

public debate on matters of general interest and constituted mot only an
individual safeguard for citizens but also the prerequisite of frue democyacy.

Moreover, the disclosure of documents helped to create and maintain
citizen interest in the administration of public affairs and emabled them o

participate in the decision-making process. The right of access to information

provided the mass media with reliable sources for informing the public. it alse
fulfilled an important function of control as it enabled the public to ascerialm
what measures had, or had not, been taken by the authorities and also to

discover im what context an administrative body had taken a particular decisior,

The disclosure of documents made it possible not only for the party
or some other directly concerned person, but also for every cltizen, interest
organisarion or the news media, to find out if an administrative decision
was founded on facts, if similar matters were treated in the same way, and
if favouritism or other arbitrariness or abuse of power had occurred.

9. Suggestions were made on ways of inciting public interest in the
activities of administrative authorities, namely:

- keeping the public regularly informed about its rights,

- explaining legal systems clearly and intelligibly,

~ simplifving legal terminology.
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In this respect, the experts noted that citizens did not always
rake the ipitiarive in this field. It was said that in the Scandinavian
countries people weve often unaware of their right te be informed and,
consequently availed themselves of it less than they might. It was mainiy
pressure groups, political parties and newspapers which really exercised
the right, because they knew it existed. In Austria, the public and the
media showed limited interest in the new legislation and did not, therefore,
make sufficient use of their right to information.

10, Some experts stressed that conservatism on the part of administrative
authorities was a general phenomenon. To overceme these psychological cohstacles,

£

it was better to introduce legisliation on the subject gradualiy.

Several speakers, however, said that whilst it was possible that a
true abligation to inform could be introduced only progressively, the principle
of such an obligation should bz adopted rapidly and unequivocally in countries
where there was no right of access. There was no guestion of administraiions
taking initiatives of their own in the matter. It was necessary for officials
to be able to base their action on specific instructions.

Tt was clear from the interventions made on the more general aspects
this question, that the problem of informing the public was a topical one
Eurcpe. There seemed to be a broad comsensus in favour of significantly

xtending the measn of access to information held by public authorities im those
ountries where there was no such right of access. There was a need, therefore,
to inctroduce statutory provisions on the subject. Such provisions, although
expressly required by the Furopean Convention on Human Rights, were
ispensable for the meaningful application of one of the major primciples
human rights, namely freedom of information. The Council of Europe might
the way and encourage developments in this field.

B. Limits to the right of access to information

iz, The experts agreed that some limits to access to documents were essential
ut thet they should be kept to a certain minimum. The main reasons Tor nof
isclosing information might be: State security, relations with foreigm powers
r international orgamisations, the prevention and punishment of crime, the
legitimate scounomic interests of the State, communities and individuals, and
the protection of privacy.

With regard to official documents other than working documents that need
protection against disclosure because of legitimate general or individual
interests, the Scandinavian Acts apply two different methods in order te
bring about such a protection. The Finnish and Swedish legisiation enumerate
the types of official documents in question and prescribe that they are to
be kept secret. The enumeration includes hundreds of items. The Danish
and Morwegian legislarion state that the right of access to official documents
shall not include certain types of documents. These types have been defined
in gemeral wordings and there are ne long lists of items as im Finnish and
Swedish legislation,

14, Two particular aspects of the problem of limits to the right of access
were considered by the experts: official secrecy and working documents.

-




Offictal secrecy

noted that in most European countries, officials were
v as regards facts and informationm which came to thelr

.arFformance of their duries or in connection therewith.

In some counptries, such as Awstria, the principle of ocificial secrecy
in respect of civil servants was an integral part of the Comstitution.

16. T Deris & 1 that . secrecy was Justifiable in order to
protect certain legliti 3 In such cases there could be no
ohligati r Lsclose ir - in the context

i i draw an acceptable
boundary

was suggested that the obligation to observe official secrecy should
be subject to a number of conditioms. Firstly, it should apply only to facts
which came to am official®s knowledge in the context of his official duties.
Furel official secrecy should oniy be observed when it is imperative in the
i - a public suthority or of the parties to the case. Finally,
nding thesze prerequil i+ should be possible to restrict, but
n, the scope of offi ~secrecy by an act of Parliament.
experts concidered it desirable that precise statutory provisions
down what documents were covered by official secrecy. Accordingly,
chligarion to disclose information held by a civil servant

his official duties. The principle of secrecy tempered by

be replaced by the principle of free inmformation waivable

Casaes.

iy, The experts zlso discussad the difficulties liable to arise, particularly
vnder ths Scandinavian system, when a maiter iuvolves, at the same time, facts
which need +o be kept secret and others whose divulgence presents no problem.

{21) Working documents

vz thought thar working documents, for internal use cnly,
rom the rule of disclosure so that civil servants could
informal deliberations and preparatory work, without pressure
& working document differed from other kinds of document in that
1 and peints of view which were immature, undigested or merely
ions and estimates could change during the course of work on
. and thig made disciosure undesirable and inexpedient. An
o supply informaiticn should exist obly when the decision-making
he body responsible has terminated.
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21. Orher expsrts pointed cut that disclosure might be desirable at the

beginning of an administrative procedure a3 a means of enabling rhe public

or an interesced party to make observatioms. 1In the case of the construction

of nuclear power stations, for imstance, the public should be informed as early

as the plannicg stage. 1In this comnection if was observed that the furnishing
/
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of comprehensive and diverse information also meant that anyone opposed fo a
project should be abie to express his views. DPressure groups could make use
of the media for this purpose.

22. The experts noted that in none of the Scandinavian countries did the

rule of disclosure apply to working documents. However, administrations were
not prohibited from granting access teo such documents. They could do so at
their own discretion, and making due allowance for different needs of caution.
In Austria it was not poasible to supply information on schemes at the planning
stage with the exception, under speclal provisions, of regional development
schemes etc. In that country therc was an obligation to provide information
only where the competent agency's decision-making process was terminated and
lad to a tangible result.

C. Gthér matters discussed

24, Some experts expressed the view that exhaustive information on specific
legal problems of grcatest concern to the publiec might, in the last resort,
provoke a standstill in the administrative apparatus. The disclosure of
documents might place an excessive burden on officials and impinge considerably
on rthe performance of their duties. An enguiry should, therefotre, be answered
only when the work vegquired to collect the relevant information remained within
reasonable limits.

The experts rioted that in Austria an answer to a query is given only
when the work reguired to collect the relevant information remained within

reasonable limits

They also noted that fears that the openness of the administration
would hamper the exercise of public duties and overburden officials had notf

proved justified in practice.

25. Several speaketrs thought that the right of access to documents should be
a real, enforceable right. Indeed, once the principle of access to documents
was 1ﬂtroducea, judicial review for control of the legality of an authority’s
denial to give access should be provlded for through the rrdlnary or
administrative courts. Such actions might also be instituted in respect of
the supply of imaccurate information.

28, One expert raised the question of the relationship betwesn the duty

to inform and the dury for ministers to inform parlisments as part of their
ministerial respomsibilities. TIn this respect it was observed that it would,
in future, be desirable to study the system of parliamentary quesiions in
member States of the Coumcil of Europe and particularly to see whether ir did
not fulfil in part the obligation for the State to make available information.
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27. Some experis expressed the wish that, in federal States where the

federzl authorities were bound by sitatutory provisions on the subject, the same
obligation be imposed om provincial authorities, simce the rule of disclosure
concernad all aucthorities and hence local authorities to the same extent as Che
ceniral authorities.

. The experts were informed that in the Netherlands a bill based on the
nish arrangements sought to introduce, as an information technique, a duty
r administrative authorities to allow the public to consulc decuments or,
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case may be, request copies. They were also informed that in Canada
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the
ne drafring of a bill on the duty for public authorities to make available
nformation was already at an advanced stage.
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CONCLUSTONS OF THE COLLOQUY
presented by

My W PAHE
Chairman of the Colloguy

. The Chaitman of the Collcquy, Mr Pahr, emphasised that the Colloguy’s
rations had bovrne upon the right to acecess to information for all ci

izens, i
&tg consequently, neirher ihe vights of parties ko a procedure nor the

of parliamentarians to information from the goverameni {pariiamentary ;
on

) should be taken iuto counsideration. !

Whave a judicial procedure was conceruned, Article 6 of the Buropean Couvesntlon
on Human Rights vegulzted in detail the right of the partles to be informed and
consult the fils. The rights of parties to an administrative procedure was being
digscuszed by a committee of experts set up by the Eurcpean Commititee ou Legal
Co-operation ©o consider questions ceounceraing the protection of the individual
in relation o the acts of administrative authorities. The system of pariiszmentary 1
ﬁuect5ons wzs undoubtedly a very interesting gubject, and it would be desgirable i

e day £or the Lompefent Council of Furope bodies to stedy it more closely. ;

==
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Ze- The problem d sure of administrative documents, which had bsewn

dealt with at zhs v, was closely related to Article 10 of the Furopeszwn ]

Conven 'cn on Hum £5. It had been felt, however, that this Article entallied E
sce 3 system of general disclosure. The view had been i

expressed that, for an individual to be able fully to exercise his right o ;

obtain infeormation, 1i was desirable, expedient and indeed necessary that e
State should supply as much information as possible. Disclosure of government !
activities ag a whole was the hallmark of a democratic system. In the reports ;

and during the discussions it had been repeatedly emphasised that disclosure
was an egsemtial couditicon, even an ingredient, of democracy.

of rhe Srtate than in the interest of the individual that administrative asctiviries
should be disclosed, since the obligation to supply information benefitted the
former move than the latter. Public interest in the disclesure of adwluistraiive
activities enmabled such activities to be subjected to fuller supervision. An

:
:
s
3. The | d*t1L1p3u_u had congidered that it was much more in the interest g

|
informed citizen was morve aware of his democratic duties and better zble to 5
appreciate measures which the State was sometimes nbliged to take im the public :
interest, even if they were prejudicial ro individual interests, E

&, The discussions had revealed three systems of disclosure: ;
- - E i

a. tha Bcandinaviarn system:! as a rule every citizen had free acress Lo i
information; !

b, the Austrian system: the authorities were required fo provide a citizen
with information at his request;
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«, the sysiem existing in one form or another in almost all member Stafes:
sovernment authorities themselves took the initiative of informing the
pubklic about current affairs.

juring the debate it had been observed that, ideally, all 3 systems
should co-exist in the same country. An individual should be able to apply fo
+he asuiborities for the communication of information of interest to him. He
be

shouid also able to consuli files in order to check the accuracy of such

information. In addition, he should be informed by the State, without his naving

s take any action himself, about current affairs affecting the comnupity a8
a whole.

5. The major problem nevertheless remained that of delimiting the scope

of the principle of disclosure and the obligation of secrecy, which mo State
could waive, mot only in the public interest, but also in the interest of
individuals. Exceptions to the principle of disclosure were necessary in casses
thare would be a danger of infringing the right of individual privacy, or where
reason of State demanded secrecy. The participants had congldered that there
were as a rule two ways of taking account of cases to which the obligation of
dizclosure did not apply:

a. drawing up & general clause;

b. enumerating the various domains to which the principle of disclosure
did not apply.

Both arrangements had their advantages and disadvaniages. A general
ciause had the vivtue of being more flexible and enabled certain demains which
neaded to be kept secret to be excluded from an enumeration. On the other
5d, it made the right to information dependent on the goodwill of an official.
exceptions to the principle of disclosure were governed by a general clause,
ficials had to exercise their powers of decision with a high sense of
g eibility, which presupposed the provision of appropriate training,

e
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. The Colloguy had not bsen organised with the aim of producing
pecracular conclusions or any immediate solutions to the problems involved.
¢ importance had been to imstigate the awareness of such problems and to
see whether the principle of access of the public to information held by ihe
public authorities raised difficulties in every country.

[£7]
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The reports and discussions had clearly shown that in no State where a
duty of disclosure had been laid down by law, had the administration really
suffered as a ves:clt. On .the contrary: it had been regretted that the public
made too little use of their right to information, often because they were
ili-acquainted with their rights.

7. . All the participants had expressed their convicition that disclosure
should be the basic rule and official secrecy the exception. The primciple

of disclosure could not of course be applied in all countries in the same

way. 1ts implementation depended not only on the legal system of each country,
but slsc on the rraditions of its populatiom, officials and govermment, not

to mention the mentality of each population. The discussions had meverthelass

shown that the concept of disclosure was based on a number of genaral principles.

.




8. The Commiitee of Ministers of the Council of Europe should be advisad
that the discussions had shown that access to information was a problem of

European interest. As all the States represented in the Council of Europe

were at present concerned with the problem, it should be guggested thait tChe
Committee of Ministers instruct the Committes of Experts on Human Rights to
study the matter further with a view to advocating ways of facilitating or

extending the disclosure of the activities of the adminiztrations of the

member Stales.
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