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FOREWORD

The aim of the Council of Europe, which organised the 15th Colloquy on
Furopean Law in collaboration with the Ecole Nationale de la Magistrature,
is to achieve greater unity among its 21 member States, particularly in
legal matters, by concluding international treaties and adopting recommendations
addressed to the governments of member States, and by developing common
legislative policies.

tn furtherance of this aim, it works constantly to research, study and
assess the phenomena and problems of contemporary Eurcpean society. Since
1969 Colloquies ou European law have accordingly been organised in a different
country each year which can on occasion lead to concrete proposals,

The 15th Colloquy on European Law, held in Bordeaux from 17 to 19 June 1985,
rook as its theme "“Judicial power and public liability for judicial acts”,

Held at the headquarters of the Ecole Naticnale de la Magistrature in
Bordeaux, some seventy members of the legal profession (judges, trainee judges,
professors of law, senior officials from States taking part in the Celloquy
and representatives of international organisations) were present.

During the inaugural session, speeches were made by Mr Pierre Lyon-Caen,
chargé de mission to the French Minister of Justice and representing the latter,
by Mr Raymond Exertier, Director of the Ecole Naticnale de la Magistrature,
and by Mrs Marie-Odile Wiederkehr, Head of Division, representing the Secretary
General of the Council of Europe.

'The discussions were based on four background reports: "The independence
of the judiciary” by Mr L Blom-Cooper QC (London); "The role of the judge in
a changing society” by Professor F Kiibler (Prankfurt); "The different forms
of personal liability of the judge' by Mr F Morozzo della Rocca, Deputy Public
Prosecutor at the Court of Cassation (Rome); and "Essential elements for a
legal regime governing public liability for judicial acts” by Mr J Velu,
Advocate General at the Cour de Cassation and Professor at the Free University
of Brussels.

The first element to emerge from the discussions was the increasing
importance of the judge's rele in modern democratic societies.

The discussions alsoc showed to what extent the exercise of judicial
office in the European States is influenced by a number of factors (the
training of judges, the existence of career opportunities, and systems
designed to ensure discipline within the judiciary, etc) likely to limit
the harm which might result from judicial acts.

Finally, the participants considered the desirability of prescribing
legal rules on public liability to provide compensation for loss or damage

resulting from a judicial act.

At the end of the discussion, a general report was presented by
Mr Agostini, Professor at the Faculty of Law of Bordeaux University.

The conclusions of the Colloquy were transmitied to the Committce of Ministers
of the Council of Eurcpe by the European Commiteee on Legal Co-operation {CDET)

This publicatiou contains all the documents presented at the Colloquy.




ADDRESS
by
Mrs Marie-0Odlle Wiederkehr, Head of Division,
representing the Secretary General of the Council of Europe

1. I am honoured to have been instructed by the Secretary General of the
Council of Europe te meet and welcome everybody here at the Tcole Nationale
de la Magistrature for the 15th Colloquy on Furopean Law. The Secretary
General regrets that his commitments did not allow him to come to Bordeaux
and has asked me to give you his best wishes for the success of the Colloquy.

2. The Council of Burope greatly appreciates the active interest shown by
the Minister of Justice in this Colloquy. Since this is a particularly busy
time of the year, he is unable to leave Paris but was kind enough to send

Mr Pierre Lyon-Caen as his representative who will address vou on behalf of
Mr Badinter, for which we would like to expresc our thanks., WNone of this
would have been possible without the help of the Ecole Wationale de la
Magistrature who are our hosts today in these remarkable surrcundings,
where ancient and modern buildings have been so beautifully integrated.

I would like to express my thanks f£irst of all to the Director of the Ecole,
Mr Exertier, who isg taking part in our work and who has agreed to talk about
the role and duties of the Ecole in .he training of judges, a subject dirvectly
linked with the concerans of the Celloguy.

The Council of Europe is extremely grateful to the Ecole and te its
Director for having hosted the Colloquy and undertaken to organise it. I
would like to mentiocn especially the Ecole's Secretary Genersal, Mr Cordier,
who since late last vear has removed one by one the various obstacles which
never fail to appear in the path of the organisers of a collequy. The most
crecent and the most difficult to resolve was that of participants'
accommodation for which we have had to go to Arcachon. I am sure that
participants appreciate this opportunity to spend a few days in this area,
where the holidays have alveady begun. Mr Covdier deserves the heart-felt
gratitude of the Council of Europe for having organised today's events so
energetically and thoroughly. I would also like to welcome members of the
courts in Bordeaux whe are taking pari in this opening session, the trainee
iudges from the Ecole, professors of {he VFaculty of Law, and finally the
participants from our mewber States and the observers.

3. Today's Colloquy was organised, like the previous omes, to allow
specialists to discuss freely and openly a problem of curvent conecern to
geveral member Srates, and of direct concern to tha Counclil of Europe itseli
and which it hzs begun to study. The aim of these Colloquies is above all
to allow participantcs to exchange informatioa on the way they lcok at a
problem in theiyr couniry., and how they propose to tackle it it is
fundamentzl to the Council of Furope’s policy of harmenising and aligning
legisiation, that specialists should be able to meet, preferably before
work on the proposed legislation has begun. T

[T Y

This can lead to a process of
"gencle harmonisacion', with obvicus banefirs, since each national legislative
authority can bear in wind what it knows about proposed lasgislation in other
maember S & This preliminary harmonisation 1s something that the Council
of Burope often uses zlongside retrospective harmonisation which may, for

g2e frowm adopting international conventions, The Council of Europe
has already done a considerable amount of such work,
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4. The theme of today’s Colloquy, "Judicial power and public liability

for judicial acts”, is intended to highlight various aspects of the question
under considevration,

The main problem is one of liability, which continues Previous work
caryied out in this field (eg conventions on the liability of producers and
motorists), TFrom harmonisaticn of the rules governing civil liabilicy, the
Counnil of Euvope has moved on to the question of public liability, which was
the subject of a first recommendation adopted recently, dealing prineipally
with the State's liability for administrative acts. In the course of rhis
work, it rapidly became clear that judicial acts should be taken out of the
purview of the recommendation and deait with separately. Admittedly, the
aim of compensating people who may have suffered harm as a result of =
judicial act seems worthy of comsideration by the Council of Europe since
one of its primary concerns is the protection of the individual in the
widest possible sense. However, the formulation of legal rules governing
public lisbility for judicial acts calls for the utmost care 8o as not
to upset the administration of justice by the courts, which constitute one
of the essential rules in the European democracies. This, too, is sometrhing
that the Council of Europe is required under its Statute to defend and promote,
because it is closely linked to the principle of the rule of law and the
fundaments]l freedoms.

This is the question before us today. To what extent can we accept the
idea that a judge is not infallible, without interfering with the essenrizl
independence of the judge in our democratic societies? Because this question
is so fundamental we have asked our first Rapporteur, Mr L Blom-Cooper, to
describe the concept of the independence of the judiciary as it is curvently
understood in the United Kingdom. My Blom-Cooper's description of British
ideas of independence is in my view very balanced and differentiared and
shows considerable understanding of the advantages, even for the judictiary,
of a system which does not guarantee total immunity to a judge whe has shown
that he is incompetent to carry out his duties. As Mr Blom-Cooper very rightly
observes in his report, respect for the judiciary can only be enhanced if
public opiniom is able to see that judges are not treated as if thev lived
in an ivory tower ... This is 2 very serious and topical issue which in my
view should not be sidestepped in a Colloquy of this nature.

Having admitted that certain court decisions may give rise to a right
s is far from being a simple task, as Professor Kijbler's report on the
iz of the judge in a changing society demonstrares. Fven if we imagine
et it ever covresponded to reality, Montesquieu's idea of the Judiciary
>re the judge ig "the mouthpiece of the law" and the judiciary merely an
power’ - certainly cannot do justice to the extreme complexity of the
that 2z judge today has to underiake. The law which it is his duty to
isk nzs suffered runaway inflation, the number of texits has shor up,
is often difficult to establish their importance in relatior to each
rithevmore, the law has entered pnew fields which are often highly
and developing extremely rapidly. In the past a judge was perhaps
able to collect his thoughts in the silence of his office ~ which was
undovbrediv less full of files than it is today. Now he works constantly
in the nublic view. Court news, both on television and in the papers, 1is
very much in demand and excites enormous public interest, which makes it
difficul” for the judge to preserve the equanimity which is essential for

compensation, we must state very carefully the cases in which this can occur.




his work, It is equally difficult for a judge to remain entirely deaf to
the constant public debate on the current state of the law. Judges are
urged on all sides to be realistic and take account of social developments,
but to what extent should they do this if they are to give good judgments?
There are many questions, and I shall do no wmore than mention them to the
European judges present here today who have certainly had to consider them
daily.

6. Even the activities of international organisations like the Council of
Europe or the United Nations temd to make the judge’s work even more difficult,
by laying down international rules of which the judge is deemed to be

aware in order to incorporate them iu his decisions. The first part of

the report to be presented by Mr Velu, Advocate General, is very eloguent

on this point, particularly on the effect of the European Convention on Human
Rights on the law of member States.

7. In view of this situation, it is onlv normal that most member Siates
should have laid down very clearly in their law, the protection to which a
judge should be entitled whem it appears wnot only that harm has been caused
by his act, but that this harm can - exceptionally - be directly attribured
to tis personal fault. Mr Morozzo della Rocca will compare the ways in
which this problem has been dealt with in English, TFrench, German, Spanish
and Italian law.

8. Mr Velu kindly agreed to attempt a definition of the essential requirements
of any provisions governing public liability. Mr Charlier, who has directed

the work already dome in the Council of Europe, accompanied Mr Velu's full,
wide-ranging and detailed report with a note on the ideas on which the work

was based.

g, Facad with such rvich and varied materials, the Rapporteur General’s
task will as usual be very difficult and our particular thanks are due to

4 Praofessor Agostini for having agreed to undertake it. I have no doubt that
the proceedings of the Colloquy will be extremely interesting and I am quite
sure that it will enable the Council of Europe to complete its work in this
very sensitive field of public liability for judicial acts.

~CUY.
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ADDRESS

by
Mr Pierre LYON-CAEN, Chargé de Mission
Representing the French Minister of Justice

I should 1like first of all to thank you, on behalf of the Minister
of Justice, for the honour which the Council of Europe bestowed on France
in choosing Bordeaux as the venue for its 15th Celloquy on LDuropean Law,

The Minister had hoped to be here in person to welcome you: but the
volume of business at the close of this parliamentary sessiom has prevented
him from coming. He has asked me to convey his sincerest apologies to you.

The work of the Council of Euvope 1in legal affairs is of considerable
importance in two ways:- it fosters a knowledge of the institutions of
the European States, and helps to improve those dinstitutions, not least
through the medium of recommendations. The Colloquies on European law are
always the ¢rowning event of this activity, and we are particularly proud

to think that this Collequy, taking place in Bordeaux, may well he an
important milestone.

May I add that, to any French lawyer, there is symbolic significance
in an international colloquy meeting to discuss, among other topics, ''the
independence of the judiciary' in a town belonging to a region that
cherishes the memory of the man on whom so much of our thinking about
justice and its place in the peolitical scene is modelled: I refer, of
course, to Montesquieu,

1. THE SEPARATION OF POWERS: INTERPRETATIONS

The theory of the "separation of powers' is certainly the first
systematic appreoach to the question of the role of the judiciary and its
nlace in State imstitutions.

It ig paradoxical, then, as well as being a trvibute to the broad
scope of Montesquieu's research, that his theories should have lent them-
selves to go many strikingly different interpretations, and been put into
practice by Staces in such dissimilar ways.

As we all know, the Constitution of the United States of 17 September 1787,

tefers expressly to three separate powers, one of which is the judicial
Tower {Arviirle I1II, sectiom I).

Less than two vears latexr, on 26 August 1789, the Declaration of the
Rights of Men znd of the Citizen was proclaimed in France, with the solemn
atffirmation in Axticle 16 that

"sny society in which no provision is made for guaranteeing ,.... the
separation of powers, has ne Constitution'.

This Teclaration prefaced the Constitution of 3 September 1791, the
first din the history of Framce, Part IIT of which establishes the existence
e}

.

f the judicial power.
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But the same words cover different political and legal realities.

In the Constitution of the United States, the judicial power is seen
chiefly as a bulwark against arbitrary rule,

The French, for their part, could not forget after the Revolution that
in opposing the application of the royal enactments -~ the laws, that is -
the courts of the Ancien Régime hampered attempts to transform the momarchy.
It therefore saw the judicial power as a possible cbstacle to the process
of adapting the law to changes in the soclal system. As you see, the
theme of "the role of the judge in a changing society' is not new .....

Thus history has engendered two 'readings™ of Montesquieu simultanecusly.
According to the American reading, the "judicial power” may oppose the
legislature and the executive, for both of these are liable to be corrupted
by the arbitrary exercise of power,

In the French reading, the "judicial power™ may not oppose the
legisiature or the executive - although I shall qualify that statement
slightly in a moment. The conceptions prevalent in France in the
revolutionary years were moreover so categorical that, for a short period,
judges were denied the power of interpreting the law and were required
to refer any question of interpretation to the legiglature in the form of
a "référé législatif™.

Thesge excesses were shorc-lived.

But ever since that time, the French system of justice has borne the
imprint of two characteristics where its relations with the other
institutions are concerned:

a. Judges must abide by the law and not interfere with its apoplication

in the nawe of higher principles: in other words, judges have no
power to verify the laws' conformity with the Constitution: since
1958 such a contvol has been sntrusted to the French Constitutional Council
whose decisions are binding on the courts at both levels, despite the lack
of anv procedural links; but the judges are required to render decisions
even when the law is silent, obscure or incomplete (Article & of the Civil
Code) for otherwisc there is denial of justice. Since the law does ot
coustitute a coherent corpus, but is composed of successive strata not all
of which are inspired by the same philosophy, the judge’s power to
intevaret the law docs provide him with a margin of discrerion that is by no
means negligibler for zltheugh the judge may not oppose or infringe
the law, he may take it upon himself to remedy its shortcomings. One

> jurist hag even said about judges that it is they who legislate for
particular cases.

b, tor may judges monitor the working of the public administration,
whether cn the zround of legality or on that of liability: op this
latter point we know that the development of the French institutions
led to the sppearance of administrative courts with competence in
administvarive disputes involving issues of legality and liability.
These courts are in quite a separate category from the ordinary ov
Judicizl counts. . Thus the exercise of administrative power is subject
to judicial control.

i'
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Furthermore, competence is restored to the "ordinary" court judge in
thne event of administrative power belng such as to constitute a "voie de fait™,
Furthermore, his grossly abused role in criminal proceedings may cause him
Lo cppose the desires of the Executive; so that if he is to accomplish
his assignment fully, he will have to enjoy as great a measure of freedom
as possible, in particular with regard to the Executive,

Be that as it may, the twofold principle that the judge may not take
liberties with the law or involve himself in the activity of the
administration, is fundamental to the organisation of the public authorities
in France.

These two characteristics are clearly expressed in the provisions of
the Act of 16-24 Avgust 1790, still partly in force, which is fundamental
to the organisation of the judiciary.

Jurists tend to maintain that this Act enshrines the principle of
"separation of administrative and judicial authority”, suggesting by their
cholce of words that this is a corollary of the "separation of powers".

But in so far as it is a corollary of the separation of powers it is
quite specifically Fremch., Any such corollary would be unthinkable 1n the
United States.

Since the Revolution, our constitutional histery has not generated
any overall reappraisal of the initial principles. The use of the words
"pouvoir judiciaire" in constitutional fexts is highly exceptional since it
occurs only in the Comstitutions of Year TIT and of 1848.

II. JUDICTIAL AUTHORITY AND INDEPENDENCE

There are those who say that when the 1958 Constitution was framed,
the choice of the term autorité judiciaire reflected a concern to make the
deseription of the judiciary reflect more closely its actual characteristics;
the concept of judicial power wag, according to this theory, to be reserved

for a judiciary organised on the American model.

I do not know whether I interpret the thinking of the Comstitution's
authors correctly.

Bui the fundamental issue is not one of words; what appears to be of
zaramount impovtance in the 1958 Constiturion where the place of the
jendiciary is concarned, is the fact that 1t expressly and solemnly enshrines
two prineciples:

. the independence of the judiciary (Article 643}

. the duty of the judiciary to safeguard individual freedom {Article 66).

Although it has been quite widely accepted since the 19th century
rhat these rwo principles govern our system of justice, they were evolived
icular provisions. They were not formulated so coherently in t?e
u ¢ Coastitution until 1958: the 1946 Conmstitution simply contained
ent allysicn ta the independence of the Judiciary,




This formal sanction is of more than just literary interest, for the
case~law of the Constitutional Council has made its impact rangibie.

The Constitutional Council has on more than one occasion declared an
item of legislation unconstitutional on the ground that it infringes
‘one or other principle, either the independence of the judicilary ov its
duty to safeguard individual freedom, These are principles of positive
law with tangible impact, and the Legislature and Executive are both obliged
to abide by them.

Furthermore, in a celebrated decision of 22 July 1980, the Constitutional
Council made it very clear that independence was 2 coastitutional proviszion
designed te protect not only the ordinary courts but also the zdministrative

- courts.

I hasten to add that there have been many practical applications of
this principle, both with regard to the status of the courts where their
- administration and their decisions are concerned, and with regard to their
members' status.
I do not propose to dwell on these points, because there will be ample
opportunity ¢o explove them more fully inm the course of the Colloquy.

But 1 would 1ike to say a word nere about the major systems that co-
exist dn Europe, and pay special tribute to the ones I know quite well
which seem expressly designed to protect the judge against fincursions on
the pari of the Ewxecutive.

A clear distinction muct be drawn between the common law countries and
the Latin countries.

In the countries where the courts adhere to the Anglo~Saxon tradition,
Jjudges are recruited after an dnitial period of professional experience,
and appointed to positions which they will hold right up to the end of
their professional lives, as this is seen as a means of ensuring their
“ndependence. The judge heve embodies the concept of irremovability,
taker to the extreme.

The independence of the judiciary iIs then ensured by organs theoretically
separate {rom the Executive, which manage the judicial profession and
breside over the promotion of judges.

The Supreme Council of the Magistrature, in Italy, is a perfect example
of such an autonomous body. It is composed of magistrates elected by their
peers, auva its terms ol reference even entitle it to give an opinion on
the budget of the Ministry of Justice.

; Spain and Portugal immediately set up
e model of the Italian Supreme Council.

&

On achizving demceracy
3

afiinisrvecive bodies on £l
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In Spain, the system whereby the Geperal Council of the Judiciary
was composed of magistrates elected by their peers was recently reformed.
Appointments to the General Council are nor now made by judges but by
members of parliament., The purpose of thig change is to replace a

coxrporatist system by an election that reflects the national sensitivity
more clesely.

Portugal alsq has a Council elected by the judges to ensure independent
administration of the judiciary, '

In France, there 1s also a Supreme Council: the Conseil Supérieur
de la Magistrature which was set up in 1946 and modified considerably in
1958. TIts role in safeguarding the freedom of judges in the exercise of
their duties may in fact be greater than its legal prerogatives suggest.
But the way in which power is shared between the presiding judges, the
Minister and his staff, a so-called promotions panel consisting of Judges,
some elected and others ex officio, and the Supreme Council, is complex in
the extreme.

Few people regard this assemblage as particularily satisfactory: no
sooner had the Minister of Justice appointed a Commission in 1982 o look
into possible reforms of the status of the judiclary, than a very widespread
consensus came to light among a2ll the judges consulted over the principle
of a reform. Unfortunately, none of the proposals and suggestions formulated
by the Commission enlisted the agreement of 5 majority of judges, for
although there is a majority in favour of reform, no one scheme has the
support of ali,

A reform of the status of the Judiciary and of its Supreme Council
is therefore srill pending in France.

The proceedings of this colloquy, the comparisons you draw between
your countries' institutions and any endeavours made by the Council of
Europe to harmonise these more closely, should be of valuable assistance to
us, and may T say here and now how grateful we are.

Before concluding, I should just like to discuss very brieflwy one
rther aspect which the proceedings of your colloquy will cover, namely
ability.

fu
11

LI, FORCE QF LAW AND LIABILITY

One of the most significant signs of the "authority" or "power" of
the judiciary is the "force of law" that artaches by tradition to court

decisions, according to the conventional view, these decisions have the
foree of law from the moment they are recognised as being final, and command
Tespect as though they were law.

responsible for the administration of justice is sometimes so hard to accept,
For 1f a firsl judicial decision has the force of law, then presumabliy it
follows rhat that decision is above suspicion and beyond reproach: it would
pe out of place to suggest that it might be unauthorised or to criticise 1t
For any damage it might cause,

And by extension, any decisions taken and

This explains why the idea of liability being imposed on the authority
1
|




operations accomplished in the course of the administratlon of justice,
that are distinct from judicial decisions in the strict sense. are
likewise seen as being above suspicion and beyond reproach,

Thus the end result is to render the authority exempt, or virtually
exempt, from liability in the administration of justice,

This situation can be averted in two wavys.

The first dis to draw a distinction between court decisions in the
strict sense and any other decisions or operations reguired for the
administration of justice, and to confer the "force of law' and its
implications only on the former.

The second is to consider that the question of liability may be
settled without bringing any appraisal to bear on the rightness or
wrongness of a court decision. This amounts to deciding whether the
judiciary can incur 1iability without fault,

French case-law and legislation have developed in both of these
directdions, in conditions which will be discussed more fully as the Collequy
proceeds.

But I must stiil allude, in a conciuling remark, to the perseonal
liability of the judge and the manner in which his judgement is shaped.
Wnen the judge's action ~ or the lack of it -~ results in "sccial” damage
for which no private individual will seek compensation, how can his
liability be incurred without the risk of jeopardising the necessary
independence of the judiciary that I mentioned earlier?

These are some of the numerous questions that you are going to debate
in the course of the next three days.

There is one which dominates all the others and which the present
Minister of Justice, Robert Badinter, recalled recently in Rome when
addressing the Supreme Council of the Italian Judiciary om the oecasion
of thar institution's anniversary ceremony: ''There is no democracy without
freedom, and there is no way of ensuring freedom, for the individual
or the public, without the guarantee of an independent, high-powered and
respected judiciary".

It is for the govermments to provide the judleciary with all the
regources it needs to shake off any pressures that may be exerted upon it,
and for the judges to be alert to the feelings of their fellow citizens
and so take the right decisions and earn the respect to which their office
entitles them.
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ADDRESS

by

Mr Raymond EXERTIER
Director of the Ecole Nationale de la Magistrature

Ladies and gentlemen,

It is a very great honour for the Ecole Nationale de la Magistrature
to welcome you today and to assist in ensuring the success of the
15th Colloquy on Eurcpean Law,

It is a very great honour for the Ecole and it is also something that
interests us keenly. How could it be otherwise for an institution that
feels, and desires, a direct involvement in European law and its
development, and often finds itself at the centre of meetings of European
jurists.

You are going to spend three days in the Ecole, among its teachers
and its students, known as 'auditeurs de justice', some of whonm will bhe
attending your working sessions, Allow me tro give you a brief description
of the Ecole and to explain its aims. No doubt ir will then be easier
for you to appreciate the interest it takes in your presence,

The Ecole Naticnale de 1a Magistrature was founded more than a quarter
of a century ago, although the building where we are now was not opened
until 1972, It was built on the site of a prison, the former Fort du HA,
the only remains of which are the two towers overlooking the garden. One
of these towers has Particularly sinister associations, since during the

last war, its thick walls echoed with the ecries wrung from the victims of
torture,

It is not insignificant that g school for the judiciary should have
been built in a place where human rights were flouted. This is more than
a symbol; it must be seen ag 2 continual and insistent warning to learn
constant respect, without concessions, for the fundamental values which
the judiciary must defend 4o a society based on law.

In the Ecole we provide the initial training for the Judiciarv; over
2 Lwo-year period in which tuition alternates with practical experience in
the French vourts. We receive new students each year. The 1985 intake,
whom you will meet, numbers 223 "auditeurs", who will assume their first
Judicial duties in January 1987,

But the Ecole Nationale de 1a Magistrature also carries out in-service
training for serving members of the judiciary, through introductory and
refregher courses, seminars, national sessions, usually in its Paris |
building, and also regional sessions. Each year more than 2,000 persons, l
|

revresenting eveary function and every rank in the judiciary, take part in
this treining, a figure which represents more than a third of the whole body
It is tvue that in addition to voluntary in-service training, open %fo all

members of the judiciary, we have an unusual system of compulsgory in-service
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training: during the first eight years in office everyone graduating
from the Ecole to the judiciary must follow training courses totalling
four months.

There is also an international section which carries out both initial
and in-service training of Frenche-language members of foreign judiciaries,

Europe has its place in all three of these sectors.

During initial traiming, first of all, every "auditeur de justice"
follows a compulsory course on Community Law and the Convention on Human
Rights. Tuition in professional practice, particulariy that relating to
criminal law, covers the case law of the European Court of Human Rights.
European law is a regular subject for study and research. A group inm the
1984 intske is preparing a substantial report on the Human Rights Convention.

As part of its in-service training the Ecole Nationale de 1a
Magistrature regularly holds in Paris a national session on Furopean
instirutions and another on human rights. As many of you already know,
practical courses take place every year: din Strasbourg, at the Council of
Furope and the Eurcpean Court of Human Rights; in Luxembourg, at the Court
of Justice of the European Communities; and in Brussels, ar the Commission
of the European Communities.

The international section of the Ecole holds numerous practical
courses in the French courts for members of the judiciary from Council of
Eurcpe Sates. In 1985 they have come from Britain, Finland, Greece,
Italy and Germany.

I hope 1 have convinced yvou, if you were not already convinced, that
the Ecole Nationale de ia Magistrature is not unfamiliar with the issues
which concern vou.

On this peoint, however, I would particularly like to emphasise how
close the themes chosen for this Colloquy by your eminent experts are to
our currvent subjects for thought:

- inaependence, of course, because the Ecole, as an autonomous public
body with a board chaired by the first President of the Court of
Cassation, has always regarded itself as a school of independence and
preparation for independence, and this is possible only if it remains
itself a2 place of freedom;

- the personal liability of the judge - who is not infallible - because
this is ag it were 2 related guestion and because the BEcole is at
present giving attention to Article 24 of its imternal regulations,
which states that tuition ie to cover the main functions of the
judiciary, its code of ethics and its professicnal rvesponsibilirties;

- the role ¢f the jndige in a changing society, because the Ecole is
divectiy confronted with this difficult problem. 1Indeed, in a few
cays' fime L shall be submiitting to our Board a closely related subject
for sunuel study, namely mastering the volume of court business,

a theme which immediately raises the question of the judge's Ffunctions.
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Ladies and gentlemen,

Here you are at home, very special guests, of the Ecole Natlonale de
la Magistrature, which is both your servant and your listener, to learn
from you what it must afterwards teach.




INDEPENDENCE OF THE JUDICIARY

by

Mr L BLOM-COOPER
Queen's Coungel {London)

When, recently, Mr Ciive Pouting, a senior civil servant in the
United Kingdom Ministry of Defence, publicly released, without authorisation
from his superiors, secret information about the United Kingdom Government's
response in Parliament to searching questions on the sighting and sinking
of the Argentinisn vessel, The Belgrano, by the Falkland Islands Task Force
in May 1981, and was prosecuted under the Gificial Secrets Act 1911 for
his act of disloyalty and breach of his official duties, there was publicly
perceived a direct coufrontation between the politiclans and the judiciary.
And when the trial judge, Mr Justice McCowan, ruled that the "interests
of the State' (the phrase used in Section 2 of the Act) meant the interests
of the govermment of the day, that feeling was compounded by a serious
suggestion (however unjustified in actuality) from many members of the
public that the judge was merely dol.g the bidding of the United Kingdom
Government. Indeed the judge was castigaved by no less an august journal
than The Times, which is currently a supporter of the Governmant. Had the
jury not acquitted Mr Ponting, thereby rejecting the judge's directien to
them, in effect, to coavict, the suggesticn of politically~influenced
compromise by a High Court Judge would have been the more voluble and
custained: so much, it would be claimed, for the independence of the
judiciary.

The reverberations of the Ponting affair disclose in an acute form
the continuing debare about the reality of judicial independence. The
independence of the judiciary is not a one-sided concept. Judges value
their derachment from political and social policy, a posture that is

acknowledged constitutionally and is supported by legislative and conventional

ruyles., Politicians, on the other hand, are necessavily inm a hurry to
advance their policies by all means at their disposal. It is only their
acceptance, in word and deed, of the judicial component in government {used
in its widest sense) that leads to political forebearance of elther direct
or indirect interference with the judicial process. To apprecilate the
judicial and pelitical at:iiudes to that process, one needs to examine the
express and implied provisions that seek to sustain the independence of the
judiciary from tha executive snd administrative processes of Governuent,

and to study che self-denying ordinance of politicianms who might wish to
see judicial suppexrt fov governmental policies and decisions.

The term “independence of the judiciary” carries two meanings: the

independence of individual judges in the exerziszz of cheir judicial
functions, and tne indepsndence of the judiciary as a body. The former is
composed of rwo elements - (&) in the process of decision-making

and in exercising their iacidental official duties, they owe allegiance to
che faw and to no other authority:; and {b) that their term of office and
temure are adequately secured., Interference with the independence of
individual judges is regarded as highly "eprahensible. Interference with
the independence of ithe jualclary as a bodv has additionally an Impact on

e et Lt




individual judges in the discharge of their duties, The traditfions and
corporate responsibility which the institution of the judiclary inspires
in the individual judges reinforce. their individual independence, The
resistance of the judiciary to goverumental incursiens upon that discrete
function in the administration of justice is as crucial to judges as is

their detachment from political considerations of the individual decision-
making process.

The primary provision designed to secure the independence of judges
in both senses is judicial tenure. Historically in England Parliament
was less motivated by a commitment to judicial independence than by the
political considerations of curbing the powers of the Sovereign., Whether
the motive the legislation had in establishing the judicial oath, which
provided that judges should swear that they need not receive any fee or
present from any party to a case before the courts, except from the Sovereign
who paid their salaries, played a vital role in both improving judicial
standards as well as reducing the influence of the Sovereign over the
judges and the judicial process.

Ultimately in the second half of the 17th century the judges were
decreed by the Act of Settlement in 1688 to hold office "quamdiu se bene
gesserit”. Apart from the power of removal from office by resolution of
both Houses of Pariiament, which has not occurred in modern times, the judges
of the High Court are quasi-irremovable. Although the judges of the two
lower rungs of the judicial ladder - the Crown Court Judges and the
Magistracy - are removable in certain legislatively defined circumstances,
there is still a high degree of security of tenure. Since the lower
Judiciary, in general, functions subject to the control and supervision of

the higher judiciary, there is less need for quasi~irremovability of the
former.

|
1
|
J
i
The method of appointing judges to judicial office is seen as an ‘
important factor in ensuring and then maintaining a sense of, if not actual,
independence, Seen in the sweep of history the movement in all civilised ‘
legal systems to professionalise the judiciary, although not in itself ]
anti-democratic, was more akin to a view of democracy that denied populism !
Cr accountability to the electorate. It reflected a rule by the liberal ]
zristocracy of talent, not by the voter. 1In his generally eulogisgric
work on the American Commonwealth, the English historian, James Boyce, did
nol disguise his outright hostility of an elected judiciary. Consciously
©r not, in the long run, utilitarianism and intellectual elitism were to |
provide in Fngland a bulwark against any pure democracy. The quintessential
democrat exrpects judges, like politicians, either to be elected for office l
or, alter enccutive appointment, to be exposed to electoral confirmation, or 1
ai. leest o be responsive to the whims of the party.

-3

T g

elegance, not to say impropriety, of electing judges to office
can hi

" |
¢ be seen in the United States. Recently the Qovernor of California |
has urgad o special interest group to 'work for the defeat" of Chief Justice E
Rose Llizabeth Bird and three other Justices of the California Supreme ‘
Court, because of the particular economic interests of rhe group. This
attemptad politinising of the Court has met with vigorous dissent from
informed commentators of the judicial scene, Tt has led to the understandable
clamour ket if judieial independence is worth preserving, it is necessary
to congider giving the same lifetime appolntments to the judges of State
|
|
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Couris ss i3 provided for judges in the Tederal System, If Federal
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appointments are strietly coutrolled by the President and Congressional
Committee {(and might be expected to veflect nresidential political philosophy
during the President's limiced term of office) itremovability aftax
appointment has not ensured compiiance with the presidential preferment and
does not jeopardise future independence. But the complete lack of
accountability of the Federal Judiciary is mot s readily sustainable.

The term of office for a judge of the Zupreme Court of Califormia is 12 years,
without having initially to undergo the careful sanctioning of the Federal
Judiciary. Since the State judges are not subject to scrupulous confirmation
ar the time of appointment of Federal judges, the claim is that State judges
may not turn out ©o be compeient. fiecticons after 12 years of lucompatent
judges may be a reasonable way of keeping Ul
to the public whom they serve when acting Judicially.,

1f a judiciary is in practice
are not removable by th
o time to time politicians

rerfirement age, it 3 ¢
sudicisl decisions. Such public discord batween
5
L

will publicly oppose 3
politician and judiciary if repeated with any frequency, s&rve only

unaccountabie to Parlisment and if judges
ass at any time unkil compulsory
i

b

W
to weaken public regard or 1its judges. and whatever the reality of judicial
independance, the public perception will be of a judiclary out of accord

oz

with esztablished social snd politicel norms. Instead of iudges appearing
as upholders of ths law as part of the prccess of stable goverament, they
will be seen &3 disrupters of the sccial oxder. he delicate balance
producad by acceptance of the -ule of law for a

I

11 arms of government will
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rul
nolitical anéd sceial disequilibrium. !
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Judges do look to promotion to the Court of Appeal, which in recent years has i
included an increased salary, and even to the House of Lords, which involves E
the accolade of a peerage and potential engagement in the deliberative and

legislative functions of the upper House of Parliament. Likewise there have
been occasional promotions of Circuit judges to the High Court Bench and of

Stipendary Magistrates to the Circuit Bench. Since very few appointments to
the judiciary occur before the age of 40 and most do not occur until between
50 and 55, the English have declined to adopt a system of a career judiciary.

Judges in European countries form a distinct profession, and a single
one. The law graduate determines at the outset of his career whether he
will practise at the Bar oy become a judge. The two parts of the legal
profession present distinct choices, at least from the age of about 25.
The judiciary in France, as originally maepped out by Napoleon, received
the ultimate compliment of imitation, in varving degrees, in almost avery
country of Burope.

The judicial profession in France is termed the Magistrature; and the
generic term for its members is Magistrates (it is the equivalent to the
English term "judge", though in actual range of employment it is wider).
The young aspirant must comply with four conditions: (1) he must obtain the
university degree of licencif en droit, a pass degree in law; (2) serve a
period of apprenticeship of practical training in the courts and in the
metheds of administration of justice, un stage d'avocat; (3) pass a
qualifying examination, an examen d'aptitude; and (4) attain the age of 25.
His appointment to a post in the Magistrature then rests with the Ministry
of Justice, under whose auspices all the affairs of the judicial hierarchy
are regulated,

Here again there is a stark difference with the Fnglish judiciary. An
English judge would cavil at any suggestion that he was a civil servant,
though no doubt he would concede, perhaps grudgingly, that he is a publie
servant. The English judge leooks to the Lord Chancellor as head of the
judiciary as the protector of judicial independence both in and out of
Parlicment. And the administrators of the courts are part of the staff of
the Lord Chancellor's Department.

While all magistrates are judges and virtually all judges are magistrates,
zll magistrates are not doing judicial work during the whole of their careers.
The Magistrature performs two other functions interchangeably with sitting on

Bench. It staffs in addition the Ministry of Justice and the parquets.

[

Sevvice would be positions held by the generalist and specialist %

a trative class is held by a magistrate, and ranks in the official table

of promc: #s equal to some position on the Bench. The same is true of the
parguets.  In England, judges' salaries dre now generally linked to the .
higher Civil Serxvices, but in no other respect is there any comparable link, §

Theoretically the European systems would indicate a direct association 8
baiween the Y¥xecutive and the Judiciary that belies independence. In E:
sractice, there is no evidence that the French judge is any the less
independeat iban his individual counterpart in England; and the judiciary
{(the Mapisirsture) is no more interfered with tham it is in England. Indeed

in one seansa rhe theoretically sharp division in England is often judged
by the use to which the Executive calls upon members of the judiciary to




perform extra~judicial duties, such es chairing inquivies inte thorny,
even intractable political issues. Recently there has besn much perturbation ]
over the use of a Law Lord o chair the Secuvrities Commiss to supervise
the workings of the Security Services of the CGovernment, Juages are
frequently used to preside over Roval Commissions and Departmental Committees f
on social and polirico-legal topics. In both systems there is potential
for compromising judicial independence; in neither is there evidence that '
judicial decision-making is other than an exercise of the egsentially :
judicial function. It both systems there are cccasions when pubiic comment
suggests that judges either do, or ocught to, conform to the interestig of
particular groups in scociery. There is 14t 1z L0 suggest that politicians

are the ex the President snd Procureuy of a Tribunal,
the First 2urs-Ginéraux of the Jourts of Appeal, and

ever o iaduce a feeling chat judses mus interpret and adiudicaie the law

as they see it. Some Lamentary ui ices from Labour politici iansg

about the way the courts have decided n the field of industrial iaw

are politrically wmotivated. But to che t thar left-wing Holwt;cials

have expressed hostility towards the jud ¥y, trade unions have notr fared

at g1l badly at the hands of the courts wccasionally the judges - |

usually on extra-judizial occasions - ragponded to such political i

criticism, ]
?churj*ia Lo the iss f judicial p1omobiuh? oue notes the extensive :

goais of promotions for o rank and file of the French Magistrature, !

Originally thare ware v '-v'“ than twelve grades, from the Juge Suppléant :
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The sensitivity of the English system toward any supposed interference
with judicial independence is reflected in a peculiar role of English law.
It is generally accepted throughout all civilised legal systems that in the
interests of the administration of justice defamatory statements uttered in
the course of judicial proceedings ought to be considered as published on a
privileged occasion, The extent of the privilege, however, in most systems
1s not subject to rhe same degree of immunity, It is the pelicy of the law
to impose no unnecessary fetters upon the freedom of judges and magistrates
Lo comment upon all cases brought judicially bhefore them, and upon the
conduct of all persons concerned in those cases, But the privilege accorded
to judges under English law is absolute and not qualified. Where the judge
pronounces from the Bench maliciously, that is where he is actuated by a
dishonest or improper motive, the absolute privilege should be inapplicable,

Both the qualified and absolute privilege is founded on the importance
of judicial independence to the pursuit of truth and the administration
of justice. An aspect of independence is the fear thar any proceedings
against a judge will diminish respect for the individual Judge and reflect
adversely on the judiciary if he were to be put on trial. Those systems
that opt for a qualified privilege countenance the same need to protect
the repufation of litigants and others damaged by judicial utterances.
The balance that needs to be struck is between the unfettered administration
of justice and the need tgo protect the individuval's reputation. The right
of the public to have the independence of judges preserved is hardly
likely to be diminished by the exceptional case where the judge is proved to
have been malicious., The denial of English law to provide the slightest
chink in the armoury of immunity from suit discloses an unawareness that it
is judicial incompetence that would be exposed to review in the courts and
would have no real impact on judicial independence, The claim that judicial
independence would be impaired, however slightly, seems unconvineing,
It would not sericusly be weakened by the possibility of a qualified,

i

"good-faith™ immunity. Indeed, respect for the Judiciary would be enhanced,
once the public could see that judges could not be treated as living in an
ivory tower. If judges can properly be subject to public eriticism in the
media, there is little virtue in sealing them off from outrageous conduct

on the Bench by denying to the victim of gross judicial impropriety some
legal remedy.

What mechanisms, other than the formal provisions relating to
appointment, judicial structure and removal, exist to ensure some informal
pusiic accountability which may or may not impair judicial independence,

FH]

taere are four mechanisms for potentially monitoring and checking judges -
Parliament, the FPress, the Appellate Court System and the Bar.

Farliament

A5 a general rule the conduct of Judges cannot be discussed in Parliament
wless upon a substantive motion which admits of a distinct vote of the House,
Likewise, matters trhat are currently proceeding in the courts are sub judice
and cannct be debated in Parliament until they are concluded. With regards
Lo motions celling in question the conduct of 2 judge, the principle has
been estzblished trhat unless there is g strong prima facie case against the
Judge and unless the charge, if proved, would warrant an address for removal,
Parliamert will not interfere., Given these principles, Parliament eschews

-s2iplipary functions over the judges short of actual removal by an

-

- does not pursue & course that would lead to censure, criticism oy
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condemmation of judleial conduct. But there are not Infrsquant oroasicns
when in practice Parlisment does censurs, criticise or condemn g judge in
the course of parlilamentary debace upon motisns for resol intisons cyviticising

judicial conduct Oor 3 judicial decision. Dut Parliament on the who
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century the device was resorted to for the purpose of removing from the

Bench those judges who had become incapable of performing their duties due

to physical or mental illchealth., One such imstance led ultimately to the
regignation of that great judge and authority on the criminal law,

Sir James Fitzames Stephen. An MP frequently asked the Lord Chancellor

or the Government whether they were aware that the judge was incapable of
acting judicially, and what steps they intended to take., Government
spckesmen consistently repudiated the suggestion of incapacity. Ultimately,
after an article in The Times calling on the judse to resign and further
parliamentary pressure, the response came, Iimplying acceptance of the alleged
infirmity of the judge, that the Goverument could not interfere with the
compiete independence of the judiciary; and that the only course open was a
motion for the address. The Government spokesman added that he had to
decline '"to discuss by question and answer across the floor of the House the
conduct and capacity of any one of the judges of the land", Faced with the
insistent criticism in and out of Parliament, Mr Justice Stephen resigned his
office. 1In recent times, private representations succeeded in effecting the
resignation of the Lord Chief Justice Lord Widgery in 1981 before awkward
questions were asked in Parliament.

The most frequent and constant source of parliamentary disquiet about
judicial behaviour stems from sentences passed by judges in criminal courts.
This arises from the fact that such instances more readily touch the
interests of individual members of the public who on occasions of judges
imposing particularly aberrant penal sanctions write in their droves to MPe
and to the Lord Chancellor. It is at these moments that judicial independence
is most at risk of being undermined, not so much by the activities of
poiiticians but by the expression of public opinion. Public respect for
the judiciary is rarely less than absolute; sporadically, however, such
respect may be slightly and only temporarily tarnished.

The Media

While Parliament is restrained from criticising judges, short of 2
substantive motion to remove, no such imstifutional constraints exist for
the media, save for that imposed by individual editors and by the constraints
of space in publication. But since the media have no official authority
Lo control the conduct of the judiciary, the force of adverse comment of a
Judge will be dictated by the form and nature of the coverage of judicial
proceedings and the inherent strength and accuracy of media reporting.
cresponcingly, the extent to which the courts retaliate against improper
1Za coverage through the use of their contempt powers will in turn
‘mine the relationship of the two and will ultimately reflect the

B
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‘¢ to be any semblance of an impact upon the public percepiion
‘ty or otherwise of judicial independence, there must he sore
the effectiveness of the media in its treatment of judicial
It is widely believed that during this century judges have
bzen fradequately criticised, and hence shielded from any sense of judicial
wmpropriery, by the mere fact that the media have failed to discharge
wroperliy its duty as the fourth estate of the realm ro expose the
shertcomdngs in the administration of justice. The author of this
wrete U vesvs age that "eriticdsw of the judiciary over the last £
y2ars has been confined to polite conversations over the coffee cups znd
Lo secludes professional exchanges in solicitors! offices and barriciers

L)

chawbers .. .,. The English have cloaked their Judges with an damun’




public criticism which tends only e diminish the thli ty of justice
administered by those s0 privileged" by a lack of any seli~critical
analysis induced by public comment. Professor W A Robson had written
earlier that "in yracLch (gerious criticism in the press) rarely taxes
place, and in effect the judlcisry enjoys an almosit complete immunity

from atiack.”", And that arch-critic of the judiciary, Prolessor John
Griffith, has consisteatly couplained ir his writings that "judges are
treated as though they were Caesar‘’s wives and we should Dbe unsuspicious”,
Tn the 1980s there have developed signs that informed criticism 1s
emerging in a way thai renders rhose commentar Both the
eariier criticism and the emerging eflectiveness of medis uonmedt wmay well
be due to the law of contemst zs it stood tefore and after the contempt

o

Act 1981. Somz have claimed that the press has taken its lead from
Parliament, bub there seemg to be no evidence that journalists feel

regtrained by political rericence.

Professors Apal-Snith and Scevans ir seminal work im 1967,
Souris

Lawyers and the Courts, wrote that within a decades of the decision im
R v ¥ in 1900 - when the Editov of the BI ingham Daily Argus was neld

to be in contempt Tor dsscribing My Justice Dariing as zan Yimpudent wan
in horsehair, a microcosw of conceir and empiyheadedness' - 'the criticism
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of judicial behan 10L“ which had been so cutepoken was replaced in tfhe press
by almost ¥ praise for the judges." In less picturesque language
others sugge > fhat ﬂhﬁojapeLQ weve fearful of criticising judges for

a result were unaduly cautious.
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Appellate review

Unelected and largely unanswerable to the body politic the English
judges may be. They remain, however, subject to correction by the appellate
system. No one should underestimate the role of appellate courts in curbing
and correcting the misconduct of judges in trial courts, Trial judges
are aware that even if the openmness of court proceedings exposes them to
public comment and potential rebuke, the rebuke administered by appellate
judges makes a more direct impact on future judicial behaviour. The
fact that the sppellate courts play an important and effective role in
securing high standards of judicial behaviour, over and above their function
in reviewing, and 1f necessary, reversing judicial decisions, is itself
a valuable part in maintaining public confidence in the quality of Justice
and the standing of the judiciary. But what is significantly of even
greater importance is the fact that the appellate courts are the only
institution which officially and publicly pass won judicial misconduct
and, when warranted, exercise a disciplinary function, ranging from censgure
or criticism to reversal of a judgment accompanied by severe condemmation
of the judgment's author. While such disciplinary action stops short of
affecting tenure or position of the defaulting judge {although it wiil
almost certainly affect any potential promotion) it loudly proclaims a
seli-regulatory procedure dissociated from any action or influence by
Parliament or, more particularly, by the Executive. If judges are prepared
to exercise supervision and control over their judicial brethren, the
public perception is one of sustained confidence of standards interstitially
imposed and free from political interference.

Whether an appellate court reverses the judgment, quashes the conviction,
reduces the sentence or varies the terms of any judgment because one or
other party to the proceedings did not obrain a2 fair trial, the explicit
or even implicit disapproval of the manner in which injustice was
perpetrated, public coniidence that may have been impaired by the injustice
is restored, The party which suffered the injustice and the public at
large might be tempted to attribute the misconduct not merely to the
individual judge but to a characteristic of the judiciary as a whole. Thus
ently the House of Lords in substituting a manslaughter verdict for
of murder, thus reducing a life sentence effectively to one of 3 years'
onment, did wonders for professional and public confidence in the
inistration of English criminal law. Lord Hailsham of St Marylehone,
tha Loxd Chancellor, said: "In the end justice in this case will have been
cone, but ip my view, at the end of any unduly long and circuitous route.
it would have been dome at the trial if the court and the prosecution had
follewed the very sensible course by the committing justices (who had

= BN
1]

refused to commit the accused for trial onm a charge of murder), or
accapted the very proper plea (of gullty to manslaughter) tendered on behalf
of the defence. It would have been done on appesl had the court analivysed

corvectly kne tyue nature of the defence emerging from the evidence and
noticed the fact that it had not been properly put to the jury.". Had those
Judicial strictnres upon all involved (except three lay justices in a
country town in Huntingdonshire)} in the prosecution and conviction of the
accusad nov been uttered, the palpable injustice would have aroused public
disguiet abeut the quality of criminal justice and necessitated some

i by the Executive in early parole for the accused. That would
- nave led to a justified feeling that rthe Executive waz =or merely
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judiciel misconduct, but had to intervene To correct judicial dncompetence.
The ability of the jUdLLLSTJ irself to head off the latter imtervestion
by the Executive is a power ful supporter of judicial Independence.

The controlling aspect of the appeiiat rocess depends in great part
upon the action of a vigilant Bar. Mr Justice Blackburw wrote in 1872
that "the only practical check on the judges is the habitusl respect which
they all pay to what is called the opinion of the profession.™. Exaggerated

ac that stacement may be, the Bar 1s an Important feature of judicial
contrel, if ouly it is w»iLivo to challenge 3udicial impropriety on apneal,
¥

R

as and when czlied for., If the Bar lies supinely ander the seat of justice,

judicial misconduct will go snecorrecred, But thar is not the only rvole

piayed by the small band of acvocates WO appe s3ily in the courts. The

Bar, increasingly so iIn Tngland, indii e cf the administraiion of

justice. It observes closgely the proces tior of judges, and even
e

8

if it is not formally consuited about judic inrments it communicates
inforwmaily through its leadiag practitioners ite Vi laws about the candidates
for judicial preferment. Above all rhroush its Code of Etiquette zad its
disciplirary powars, 1 he standards of professional conduct.

o@s ave racyuil
3% che Barv

¥
e =ta
Sioce 3o ely from among practising banristers,
rvhe stan f the permeable standards that

N
pracuitioners taks with them oalo the Ba::ﬂ

The profess eti letLe o; the Sagiish Bar is very strict. Quite
spart from the LI Le barristers emanating from the effects
cf & divided logal ol ther limitations paculiar (in
wmore sense fhen one Engl & em. A barrister ig bound to
appear in court for anyotaz preparad to pay & proper fee. He cam refuse to
accept a briei oaly in spec: clreoumstances, such 25 his commitment elsewhare
OF LG CpPBOSiIng Ly has ned his rvices, 2ither generally or
gpecifically. grer cannot in wicnesges, except the client
or an cxperi witnezs The rules about publicity are stringent. &

: ¢ advertise his services {(Solicitors have only recentliy
heen permicted Lo advertise). #And ne is not aliowed to do anything that
ed ag Furthermore, the barrister can
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very recent times, been any suggestion that a judge requires to be trained
for work on the Bench. There is no judicial staff college, at which either
aspirants to the Bench would be required to attend before taking up

judicial office, or where judges would attend as part of in~service training.
Erglist: judges are not presumed to know anything about the facts of Iife in
soziety { including the public role of judges) other than those acquired in
an exclusive career at the Bar or in their mostly cloistered private lives.
Although there is tacit acknowledgment that the attributes of an advocate
are qualitatively different from those of a judge, and vice~versa, there is
no official attempt at any inculcation of judicial habits or of the
processes of judicial decision-making. Such have been the publicly recognised
deficiencies of knowledge of judges in the criminal courts of the
ingredients of a sound and rational sentencing policy and practice that it
was felt a few years ago that departure from the established tradition

of having no teaching process was called for. There now exists an official
Judicial Studies Board, which requires Recorders, Circuit Judges and new
appointees to the High Court Bench to attend one-weekly seminars, at which
practical exercises in sentencing, together with lectures from academin
lawyers and criminologists, prison administrators and probation officers

are purveyed. This concession to the need for instruction in the art of
sentencing is not even sanctified by the title, "training". They are
entitled, and regarded as "studies"”. This disinclination to subject its
judiciary to training is a reflection of the English attitude thar to inject
any educative process into the judiciary by governmental edict would he
somehow to jeopardise the independence of the judges. That training is
manifestly not a method of indoctrination of political or other extra-iudicial
influences has mot yet percolated through to the legal profession, Lawyers
and public administrators are, unlike their European counterparts, still
separate and apart - a tribute to the Influence of Montesquieu

Conclusion

No single provision of the law which may be designed to sustzin the
independence of the judiciary in a democratic society can couceivably have
that effect. Cumulatively the various provisions no doubt have their impact
upont judiecial attitudes and behaviour. Some of them - such as quasi-
irremovability, training and judicial control -~ possess a potentially greater
influence than others. Bub can it be said that they present any kind of
tulcrum to the judicial system? Is there not some other indefinable guality
that compels compliance and conformity te the vigorously declaimed
independence? ¢r is it that, when judges declare that they are not moxe
ervecubive-minded than the Executive, and do exercise real independence,
thelr pronocuncements are mere rhetoric? The debate is endless and swings
like the poeodulum at varying times, But at the hearr of the issuve lizs the

w32l role of judges in our kinds of society as those judges
chelr role and the rest of us observe critically. No better

: lon of tne judicial function exists than in the words that Felix
Frank urter wrote as a Justice of the US Supreme Court In 1852 when he stood
down frow the Bench in a case involving the piped music and propaganda on the
municipal buses in Washington DC, on which that great judge travelled daily
in suvsi dizcowfort, He wrote pellucidly and with feliclty:
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"The judicial process demands that a judge move within the framework
of relevant legal rules and the covenanted modes of thought for
ascertaining thew. He must think dispassionately and submerge
private feeling on every aspect of a case. There 1s a good deal of
shallow talk that the judicial robe does not change a man within 1i.
It does. The fact is that on the whole judges do lay aside private
views in discharging their judicial functions. This is achieved
through training, professional habits, self-discipline and that
fortunate alchemy by which men are loyal to the obligastion with
which they are entrusted.”

{(Public Urilities Commission of the Digtrict of Columbia v Pollak

343 U.S. 451, 466-7 {(1952))
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TEE ROLE OF THE JUDGE IN A CHANGING SOCIETY

My F oI ER
Professor of Law at the University of Frankfurt/Main

Introduction

The preparation of this repoxrt has been faced with several difficulties.
The comparative nature of the Bordeaux Colloquy suggests that the role of the
judge should be studied not 1in one society but in the changing socciety of our
fime. Thus the term refers to an abstraccion which has to be based uwpon zome
sort of empirical evidence. Locking &b the legal systems covered by the draft
Recommendation of the Council of Hurope oa public liability for sudicial acrts,
I think rhat the snalysis snould be confimad to the highly devaloped "western”
type of society. Another problem conceras the presentation of the phenomenocn

of social change. It certainly has to be explained not in legal terms but
notions which result from ihe efforts of other disciplines 1ike history,

economics and sociclogy. But ths restricted size of the repoxt and the

equally limited amouni of time available A- not allow an exhaustive inter-
disciplinary study of the subject to be made, For this reason. the report
shouid be understood as a preliminary snd incemplete approach, as an essay
intended to stimulate discussion,

by

1t is centred on ithe notion of "Verrechtlichung"

which can only ba :translated by Megalisarion” or "juridification” in a vexvy
inadequate way. ‘'Verrechtlichung” means more than the permanent increase of
law (a quantitive change); it iocludes the contlnuing penetration of social
icstitutions by law, a process which changes the quality of not only the legal

E
system but also of the human velatlons which become affected.

The paper is divided inte four parts. 1In a first step, T try to iden
- elements of social change stimulating “Verrechtlichung” {I). ¥
a

some majo L
v should indicace how these changes affect the regulatory Tua

following o

of the lsza
powars (11). This leads to the central issue: what is the function of the
judiciary in such a system (IT137 Tinally, 1 want to raise the question o
nw these changes actuzily cor p
accountability (V). The above-mantioned ilaits tO such a study restrict
only the ezt bub also documenraticn of the report: the references in
' ustrate further the line of argumentation; they
not he understood as a biblicgrapny representing an in-depth study of the

footnotes are wmeani TO

¢ cired oaily by their authors:

L, 1983, 1-62; Dawson, The
ingigkeit des Richters (1
", Arbeit und sozialer
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So
with contributions by Zache:
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=zl system; the emphasis is laid on the diversification of rule-making
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sentially affect ihe mechanisms of judicial

not

the

should
subject {(1).

Warchmen? A Comparative Study on Judicia




- Social change and legal growth («Verrechtlichungy)

Since the legal system has evolved to the stage of a distinet set of
institutions, increasingly separated from other public organisations, social
change hag affected the function of the judiciary: «the contributions judges
have been able to make have depended on a combination of variable factors -
not only their relations with political rulers but the sources from which
law itself has been derived, the authority possessed by other spokesmen, the
methods by which lawyers have been trained and recruited, the nature and the
rate of social change» (2). Looking back to the times when a legal profession
first emerged from the Imnns of Court in England and the (North~Italian)
faculties of law on the European continent, it seems that this development
has accelerated and become more and more complex during the last decades.
One important aspect of this mutation is the rarid exransion of law, the
continuing peneiration of social relations by legal structures. The factors
forming this development are highly interdependent, but for analytical
purposes they have to be separated. I suggest the following distinctions:

1. The «¢rechnological revolution» may appear to be the most evident single
stimulus for legal growth. It has generated not only new sets of rules

{eg for products liability) but also complete new fields of law (eg the
regulation of road traffic or of nuclear energy) (3). But the impact of
technical innovation is not restricted to ¢localy growth of law. How deep
the whole web of legal structures is involved can be demonstrated by the
examples of electronic communication and information technology;

three aspects at least should be mentioned:

a. Broadcasting was from its emergence seen to be different from the print
media. It was soon institutionalised, therefore, by completelv new legal
Forms: the «public service» corporation in Europe (4) and the «Federal
Communications Commissiond, an administrative ageucy with broad
regulatory powers in the US (5). This creation of new institutions of
administrative law had far-reaching repercussions in other fielde like
constitutional law (where the free press clause had to be adapted (6)),

{4) See the naticnal reports by Fromont (France), Lincoln (Great Britain)
and Lerche (Germany) in Bullinger/Kibler (ed.), Rundfunkerganisation
und Kempunikationsfreiheit (1979) pp. 15, 109 and 125.

5) Yo Ceramaay: BVerfGE 12, 205; 31, 314; 57, 295. 1In the US:QEEETXngﬁ
53 &.00. 077 (1943); Red Lion v FCC, 89 S.Ct. (1969): FCC v Pacifica,
g

wolo. 3026 (1978).




tort law (where new rules opn defamation and privacy evolved (7)),
copyright law, etc. The use of cable and sarellites generaiLes new

regulatory problems (8) with increasingly transnational legal
implications (9),

b. The rapid expansion of computers makes it possible to store and use
an enormous amount <¢f personal data. The reacrion of the legal system
is not restricted to special legislation. «Data protectiony», too, has
been rooted in conat1tat1ora1 law (i0). A48 a general principle it
deeply affects communication between diffevent agencies of publie
administration (11). And it is moving towards becoming a «WereLaI
system of allocationy of ; QIOrmdtLDn) aimed at the preservation and
restoration of the individual's capacity tu couamunicate with othezs (i,

e, Finally, information Lucbnology has an even more direct impact upon the
legal system. The possibility of processing an ever-increasing amount
of data allows for a more stringent enforcemen: of traditionsal rules and
at the same time the introduction of new forms of vegulation. Txamples

cen be found in ths fields of accounting, taxation and criminal
investigation.

2. dnother major fzctor in the expansion of legal structures is to be seen
in economic developm:ggf It i3 more lian nere growth in quancity (as
for instance of ihe GNP) Much more importzar iz the diversification of

economic functions and the ever-increasing number of economic transactions.

ER The impacr of Dconomic ficatio
of old age Pruv=s OTi. UntiL the begi
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ning, or even the middle of the
he basis of private property,
family relations and succession. When a farmet or blacksmith grew old,
ne would leave his land or his workshop to his son who would then feed
his parents for the rest of their lives. Mo doubr rhis reiationship
between parents and children was also a legal one, but the relevant

(75 See Red Lion loc.cit. {as o fairness doctrine); BVerfGFE 35, 202 (as to
new concept of privacy).

(8) Tor Great Britain see Velisnovski/Bisho cz, Cheoice by Cable {(1983).

(9) Sz2e chs
Conferenc
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tions of the World Adminiscrative Radio
anL #Creen Booky of the Commission of the
sion Withou:s Frontiersh.

{10} BVericEm on).
(11} Informationshiife, Zeitschr, fur
er5 Pie Treonung von Verfassungsschutz
auf individuelie Selbstbesti 1ung, i981,
231,
enschutz: Voraussetzung oder Ende der Kommunikation?
cing vol. II (1982) pp. 495, 515-520.
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rules were not only comparatively simple but also fully integrated into
traditional patterns of everyday life. This system was increasingly
eroded by the rise of the big industrial organisation. It separated
work not only from private property but also from family relations,

thus leaving the individual with the problem of how to continue life
once ne was unable to work. As a response to these needs new systems

of regulation came into being. 1In Europe the predominant approach was
¢social securityy: a government-mandated public law system based less

on saving and investment than on new mechanisms of income redistribution
(13). In the US a much more important role was played by private
institutions like pension funds, 1ife insurance, mutual funds and trusts.
Their reliability became more and more the objective of govermment
intervention: the tremendous development in securities regulation (14),
the permanent legislative activities of Congress in this field can only
be explained by the urgent desire on the part of an important part of

the population to reduce the risks of long term private investment.

The development over the last decades is marked by the increasing
co~existence of both approaches: the US have expanded welfare legislation
whereas important European countries have considerably enlarged their
legal provisions for investor protection (15},

A still more important factor in “Werrechtlichungy is the enormous
increase in commercial and private transactions. The coneclusion of a
contract involves costs: the market has to be explored, the price and
other conditions have to be negotiated. The amount of work {time) and
money and other valuable goods spent for this PUrpose are summarised in
the notion of «socialy or «transaction costsy (16). 1f the number of
transactions - as a result of wmass production and mass consumption -
increases and if they refer to complex objects, 1like investment plang

See the comparative analyses by Zacher, Verrvechrlichung im Bereich des
Sozialrechts, in Kilbler loc. cit. pp. 14, 48-67.

it is difficult to give an idea of the size of this field of law. The
teading text book (Loss, Securities Regulation, 1961-69) comprises six
volumes with more than 6,000 pages.

Exemples: the introduction of the Commission aux Opérations de Bourse
{COB) in Trance and of the Commission Bancaire in Belgium (both
influenced to z considerable degree by the experience of the Securities
and Exchanza Commission (SEC) in the US): the enactment of criminal law
statutes sgainst insider trading in France and Crear Britain.

Compare {oace, The Problem of Socciel Cost, Journal of Law and Economics
3, 1-44 (1960} ; Williamson, Transaction Costs Economics: The Governance
of Contyactua) Relations, loc. cit. 22, 233261 (1979): Calabresi,
Transaction Costs, Resource Allocatrion and Liability Rules — A Comment,
in Marae {ed.}, The Economics of Legal Relationships (1975) pp. 204,
Z06-710,




~u
Ju—
—

or long term insurance or potentially dangerous goods {cars, drugs, eftc),
transaction costs will be felt to be a burden, making many axchange
relationships too expensive and thus preventing socially desirable
operations of resource allocation. The classical method of veducing
transaction costs is standardisation; and the most common business
device is the standard form contract. It is ofien elaborated and imposed
by a big organisation to the disadvantage of the great number of its
customers or buyers or employees etc. Sometimes they are ahle to defend
their incerests by creating an orgenisaticn 5 thelr own which will then
negotiate a collective agreement {17). But outside labour relations
the costs of organisation will often be toc high compared with the
advantage to be gained from serious bargaining (18). 1In this situation
the enactment of mandatory legal vules - forcing, for example, the
producer or seller to disclose risks inherent in the item sold - will
often prove to be the most efficient, which is the least expensive
solution. Thie meang that mandatory rules of consumer OF invegior
protection serve the purpose of improving nov only the distribution of
wealth but alse - and perhaps primarily - the efficiency of the relevant
market (19). These findings hased ou economic analysis cf law ave
important as they lead vo the comclusion that legal structures are
closely linked to the state of the economy and that further economic
e

e
develonment is very Lik o produce additienmal legal rules.

The observation that legal rules very uiten serve the laportant econonic
function of reducing transaction costs ané thus improve gcanomic
efficiency points to another interesting aspect. Lt is obvicus that the
generation and enforcement of legal rules also produce social costs.
Thereiore 1L may be theoretically aesumed that there exists some
sort of balante: whenever transaction costs grow beyond the costs of
regulation, ' o0 will be introduced. But if we take into account
that thers vent ctypes of rules {statute, regulation by
siministrative agencies, self-regulation etc), it may also be assuined
that the cholce betwzen these alternatives is equally infivenced by
sconomic considerations : if self-regularion {eq by collective aryaenent)
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3.

environment of modern legal systems. Two aspects are to be emphasiged:

&.

is less expeunsive but equally efficient compared to statutory provisions,
self-regulation will take the place of statute (20). If we apply these
assumptions to the emergence and rise of case law in countries like
France and Germany (21) it may well be asked if this development should
not be explained also - not exclusively! - in economic terms: it could
well be that in certain fields judge-made law is a particularly

efficient and comparatively inexpensive alternative to regulation by

Act of Parliament.

Another major factor in structural change is to be seen in the political

After a long evolution, parliamentary legislation has ceased to be little
more than the ratification of drafts and bills presented by the executive
branch of government. Today parliaments may be called the clearing
houses of the legislative process: they are the addressees for permanent
social demands to regulate (or to abstain from regulation) and at the
same time the institution where the majorities necessary for enactment
are formed by permanent political negotiations and bargaining inside and
between political parties. As a result, it has become obvious and
generally accepted that law is made and changed permanently for specific
and often controversial socizl purposes (22): medern derocracy has
institutionalised the legitimacy of an instrumental concept of legal :
rules, At the same tiwe experience has shown that parliamentary {
legislation is a complicated and cumbersome process. There are good
reasons for assuming that the legislative capacity of parliaments is
rather restricted: only a limited number of Acts and statutes can make. '
their way through the various committees and chambers during a
legislative period. On the other hand, the social need for regulation
appears to have grown considerably and far beyond the rather narrow gate
of parliamentary legislation. As a result, parliaments have noct
formally but in fact, lost their legislative monopoly: regulatory
functions have been traunsferred to or seized by other imstitutions. This
has contributed to a diversification of rule-making powers which will be
discussed below in Part II.

To illustrate this point: the fact that insider trading is sanctioned

by crimival law in France and Great Britain and by (2 rather weak form

of) se’l-regulation in Germany can be explained in many ways. But cne
sspevi ig that there are considerably more listed companies in France

and fivezt Britein than in Germany. Therefore it may be assumed that

the number of velevant stock transactions is much higher in the former
countries, and this difference accounts for the higher costs of enacting and
enforeing statutory regulation.

See Dawson pp. 374-502 and below Part III.

Comp v Luhmann, Rechtssoziologie (1972) pp. 192-205.
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Another important aspect could be referred to as «fedevalisationy.
Under a democratic constitution federal systems meed constitutional
adjudication; 1f state governments as well as the federal government
receive their respective political mandates equally bv direct election
none of them can claim a higher legitimacy; therefore conflicts of
jurisdiction have to be settled by & neutral arbitrator. It is
evident that the institution of constituticnal adjudicatiou adds new
and particularly important functions to the role of judges. The
examples of the American Supreme Cour:t and the German Fedeval
Constitutional Court indicate at the same time that judicial powers in
the field of constitutional law are not necessarily restricted to the
issues of federalism: boith Courts are charged with the equally important
task of supervising legislation as to its material compliance with the
coenstitution. Some tendencies to extend jurisdiction have become
evident in this field: even appellate court decisions in private law
cases have been rveversed as unconsititutional {23). Ccmparable
developments can be observed in the field of international law where
the traditional pattern of bilateral agreement is rveplaced by inter-
national organisations with judiciail functions of their own. The
Furopean Communities appear to offer a particularly intevesting

iliustration. Thev have certainly transgressed the realm of international

public law without yet becoring an entity comparable to a federal

State. Bui ths Euronean Court of Justice shows many of the features
recognisable from conscitutional adjudication: it has not only the

tagk to decide controversises between membear States and Community
insticutions but also the privilege of interpretation of Community

law {(243; and this power i1s regularly used in a spirit favouring further
integration.

A fipai and paveticul
3 1 ok

A first observation refers o education in a very broad sense. HNot very
long ago,it was thought to be 2 natural process legitimately reproducing
the pre-~existing social structures. In the US 30 years ago,a court
decision starfed nothing less than a revelution by imposing the racial
dusegregation of schools (25). Today it appears to be gemerally agreed
that the process of socialisation of & new generation forms the society
of tomorrow and thar education has become a very important teool to

dilstribute life expectaticns. Everything else is contwoversial and
srefove the ebjiect of

rapidly expanding regulation: access to schools
curricula, grades and examinations, the recruiting of
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Compare the ¢LIthy decision of BVerfGE 7, 198 witrh New York Times v
Suillivan, 64 S.0v. 7.0 (L9643},
Avp. 177 B30 Toaaty, 150 Buratom Treaty: Art. 41 ECSC Treaty; see also

insen, doropiisches Gemeinschafisrechn (1572), 370-373.

Brown v Boaasrd of Eduacation. 347 US 683 (1954) and 349 US 294 (1955).
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b, A second and particularly important peint could be called the erosion
0of ideological homogeneity. In former times, including ¢la soci8té
bourgeoise» of the 19th century, people within a legal system (State)
tended to have very much the same beliefs and convictiouns. Modern
societies have become &pluralisticy»: they are characterised by a rapidlv
growing diversity of religions, moral and ideological convictions and
attitudes. This diversity affects the meaning of language. A hundred
years ago it could still be assumed that basic legal notions like
¢fairness», «equity», «due processy, «freedomy, Cequal yights» etc would
be understood by all citizens in roughly the same way. Today the
meaning of the same vocabulary can be extremely controversial: a
religious traditionalist and feminist leader may disagree fundamentally
as to what the requirement of 4equal rights for men and women» really
means. Generally speaking, in applying the law courts are less and less
able to rely upon a semantic consensus as to the precise content and
bearing of basic legal notions. Tnstead they have to determine the
meaning of such concepts in the struggle of conflicting interpretations
and understandings.

5. In place of 2 summary, it should be stressed that all the elements

of social change are highly interdependent. This is particularly obvicus
where the rapid growth of trans— and supranational level relationships and
structures is concerned. Technical innovations have created the infrastructure
For an enormous, increasing flow of persons, goods and information across
borderlines. This development is generally assumed to be an indispensable
condition of further economic growth. It therefore has to be based on and
supported by the harmonisation of existing national law and the creation of
new supranational rules of law (26). This agaip implies new polirical
structures and organisations. At the same time the transnational interchange
accelerates the national developments in cultural diversification.

II. Structural change in the legal system: the diversification of
regulatory functions

The continuing transformation of legal structures can perhaps best
shecun against the background of a legal system which was counceived in th
18th and put into action in the 19th century. Despite considerable differences
bezween France, Great Britain and Germany some common features cam be
identified. The system is built upon two pillars: parliamentary legislation
courts. As far as the transformation from the ancient régime to a

: scciety has been achieved there is little need for legal change; but
wihere and whenever it has to take place change is reserved exclusively ta
legislation by the national parliaments. As the judicial funetiom has to be
separated comp.etely from the legislative power, judges are exeluded Irom any
form of yule making: they are nothing but ¢la bouche de ia loip: their power

lg tem gueiyde facon nulley (Pontesguieu).  The institutional rechniques by
which vhe judiciary is kept in the role of mere application of pre-existing
rules are quite different. In England, it is the self-imposed restraint of

be
2

(26) Which mey be the reason for the growth of natiomal law; see below, rewt

!
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stare decisis (27). In France, judicial discretion is eliminated by the
assumption that codification has achieved complete and internally consistent
coverage of all issues worthy of being regulated (28). 1Im Germany, at least
private law is still largely based upon the Roman law tradition, but by the
methodological concepte of the (Begriffsjurisprudenzy» lawyers — and particularly
judges - are completely excluded from any ethical, political or economic
cousiderations when applying the law (25).

The process of «Verrechtlichungy as described in Part I has long since,
and with growing intensity, eroded the basis of this classical building. A
major aspect of the structural change taking place in our time is the
diversification of regulatory functions. Parliamentary legislation is no
longer the only source of law, The new structure is more complicated; it
can be described as a widening specirvum of levels of regulation above as well
as below the level of formal regulation by parliamentary statute:

1. There are two major forms of rule- making above the level of national
legislation:

a. The first is supranational law. 1t appears today in different forms
with differing impacts. International public law applies only to States;
they are the only subjects that may be parties before the International
Court of Justice (30}; thus e impact upon the activities of national
courts seems to be compavratively _asignificapnt. A much more important
development can be observed where {regional» structuras of supranational
law have evolved., The European Communities offer a particularly inter-
esting example. The European Court of Justice has made it clear at an
early stage that Community law invalidates conflicting natiomal law (31)
and that it refers not only to the member States but also to their
citizens {32). This understanding cthat Community law is o 'self-executing”

{27) Dawson pp. 80-99; Plucknet, A Concise Ristory of the Common Law (f£ifth

ed. 1956) pp. 342 350.

(28} Dawson pp. 386-409, in particular p. 393.

(29} Tnis position has been expressed most clearly by Windscheid; see
Fr

Dawson p. $00° Simon pp. 10ﬁ~108 A verj percepflve suudy of the theory

of judicia
Ogorek, R

ukanLKonlg oder buusuthonsauLomat \Lyouscrljt 19845,

(30) See Rosanue, The World Court - Whaco It Is and How It Works {(third rev.

ed. 1973 p. 66, Seidli-Hohenveldern, Vilkerrecht (fifth ed. 1983)
p. 38L.

Surcuear Court of Justice, Costa v ENEL, Common Market Law Review 1964,
G725,

P
i
—

s

{32) European Court of Justice, Van Gend & Loos v Nethérlands Inland Reveaue
Administraiion, loc. clt. 1963, 105.
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and «directly effective» legal order has in the course of time been
accepted by the national courts (33). Thus a court of one of the member
States may today reject in all sorts of litigation the application of
national statutes and provisions in favour of the contradictory

rules of Community law.

At least in some countries, like the USA and the Federal Republic of
Germany (and to a certain extent also Italy), constitutional law is no
jonger restricted to the function of a formal distribution of powers and
jurisdictions between different institutioms and agencies of the State.
Instead the constitution presents — primarily (but mot only} by including
a catalogue of legally binding human and civil rights - a substantive
{or material) framework for social 1life. 7Its enforcement is the task of
constitutional adjudication. In spite of rather diffevent procedural
prerequisites, it gemerally confers on courts, at least to some degree,
the power to correct legislative measures and rules by applying the
standards of constitutional law. This activity is not restricted to
public law; it may take place in different fields of private law like
torts (34), company law (35), family law and others. In countries
without a (written) constitution and without (iunstitutionalised)
constitutional adjudication, a similar role can be played by the
European Convention for the Protection of Human Rights and Fundamental
Freedoms and its enforcement by the European Court of Human Rights.

Thus it seems that this court has comntributed considerably to the
introduction of judicial control of prisons in Great Britain (36).

There are also various forms of rule-making which have evolved balow

the level of parliamentary legislation:

(33)

For Belgium, see Cour de Cassation, 27 May 1971, EuR 1974, 261;

for France - at the end of a2 lengthy development (decumented by Bergsten,
Community Law in the French Courts, 1973) ~ Cour de Cassation, 24 May 1975,
Rec. Dalloz Jurisprudence 1975, 497; for Italy, Corte Constitutiomale EuR
1974, 2553 1976, 543 1978, 194; for the Federal Republic of Germany,
BVeriGE 22, 2933 31, 1733 37, 271, For general a discussion cee Zuleeg,
Das Recht der Europaischen Gemeinschaften im innerstaatlichen Bereich
(1969); Federation Internatiouale pour le Droit Européen (FIDE},

Remedies for Breach of Community Law (1980); with reports by MYertens de
Vilmars, Goffin, Rasmussen, Rengeling, Finbarr, de Caterini/Motzo,
Hgigigg, Braakman, Usher/Donaldson, and Bebr.

See refereuces in footnote (23).

In the U3: First National Bank of Boston v Bellotti, 435 US 765 (1978):
in Germany: BVerfGE 14, 263 (¢Feldminle») and 50, 290 («Mitbestimmungh).

See Biom-Cooper, Lawyers and Public Administrators: Sepavate and Unequal
{17%% pp. H and 7.
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4Delegated legislariony {(37) or ¢bureaucratic regulationd {(38) by |
government agencies authorised by statute is a well-known phencmenon '
in continental administrative law: «dfcret-lois» in France and
¢Rechtsverordnungeny in Germsuy have been used for a long time. 1In
recent times the use of this davice hes beaun considerably extended:
is no lomger resiricted to the trvaditional fields of public administration
(1ike local govermment or the maintenance of public safety and order} but
has become an instrument for the implementation and enforcement of
economic and social policies.. This evolution is particularly evident in |
the US where an increasing number of indepesndent administrative agencies i
like the SEC or the FCC {39) have been given broad regulatory powers (40).
This form of regulation has become a major factor of «Verrvechilichung)

and has therefore provoked far-reaching peogrammes of «deregulationy which
have ceriainly had some success but so far do not appear to have changed |
the basic structure of the system. A Furopean analogy can be found in the i
rezulatory powers of the Commission and the Councll of Ministers of the
European Communities: they too allow for a bureaucratic form of vule-msking
as tne Communities lack any direct democxatic legitimation by parliaments or
institutions representing those subject to the regulations. ;

it

other

till-growing importance can be referred to as
In many cases modern legal systems
ir order to allow and promote the

The classical

Anorheyr phenomencn of - g 1
dregulation by self-i egqlatlonh. !
provide instifviions and procedur:s |
production cof genszvral rules by privat.: agreements. ?
examples are provided by labour law. To be sure, collective bargaining ;
evolved as a spentaneous response to the challenge of industrialisation. i
|
]
|
]
i
|

But long ago the formation and the effects of ccllective agreements have
been integrated into the legal system: they became formally recognised
as legally restricted instruments to regulate industrial relations (41).
furopean countries legislation nas added a similar system of

it also presents
this time at the level not of

le industrisl plants. Yet self-
regulation by agreement is nof necessarily based on some form of special
authorisation by law. It can also be arvanged as a private institutiom
cutside and independent of all mechanisms of State intervention. A
sarcicularly interesting example is presented by the City Code on
Take—Uvers and Verg s which was elaborated in 1968 by the financial

its 14 gemeral principles and 39 rules are

In some
gwocks councilsy (Betriebsrate, comités d'entreprise):
@ iegal framework fox
whele

celif-regulation,

industries as a but of sing

Lo
L
commun:cy of Great Britein.

Creat

“ritain by Harris, An Introduction to Law

s

insticutions, see Pars 1.1 {a) and 2 {a) and footnote 15,

and d‘%cuss’ons see Bernstein, Regulating Business by _
- (1955), and Scharpi, Die sozialen Kesten des }

For a

er1bh*axhyo~r;e;r1ve comparacive and structural discussion, see J
Zut Verrechtlichung der Arbeitshezichungen, in Kubler pp. 73, 4
]




enforced by the City Panel, an equally private institution which in
1978 became a part of the newly-established Council for the Securities
Industry - a {voluntary, and extra-statutory, watchdog organisation to
supervise all forms of financial dealing by city institutiomsy (42).

3. Another important aspect can be mentioned only very briefly: the
structural change in parliamentary legislation. Tt can best be demonstrated
by comparing the big codes in the ciwvil law system with the Acts and

statutes of our time. Codification was designed to create a permanent,
consistent and inclusive order which would give a clear and precise legal
answer to evevry fact situation coming before the judge (43). Vlodern
legislation tends to be inmcremental, fragmentary, preliminary and vague.

This is largely due to the elements mentioned in Part I: social needs,
transformed into political pressure, provoke quick reactioums to specific
points, leaving no time for the working out of solutions that would really
fit into a consistent arrangement of norms and institutions. Where contro-
versial positions have to be harmonised the political solution will often be
a very vague version of the law which remains open to several interpretations.
Or the real decision is formally delegated to one of the other rule-making
institutions, Or the transformation of supranational law, eg of a European
Community directive, results in the difficulty of having to introduce
systematically foreign elements into the traditional context of a given legal
order.

4. The last and most important point is the emergence and rise of case law
in the sense of an undisguised exercise of regulatory functions by the
judiciary. Despite all the traditional differeuces between the common law
and the civil law systems, hetween an American and an English development
respectively and a French and a German one, this modern form of judge-made
law has become a common feature of the legal ovrder of western industrialised
societies. Although its evolution has been quite different in countries like
France, Great Britain and Germany (44}, the development appesrs to have been
accelerated everywhere during the last decades. Particularly during the 50s

{623 Gower/Cronin/Easson/Lord Wedderburn of Cherlton, Gower's Principles of
Mocexn Tompany Law (fourth ed. 1979) p. 55. A German paraliel can be
Four® i the insider-trading rules fixed by 4 private agreement between

n2rionzl business assoclations and the associarion of stock exchanges,

(43} See Wieackey, Aufstieg, Blite und Krisis der Kodifikatiousidee, in
Festschrift fdr Béhmer (1954) pp- 35~54; Kubler, Kodifikation und
Demokratie, Juristenzeitung 1969, 645- 651;.5Eﬁaskg5 On Circumstapces

Favouring Codification, Revista Juridica de 1a Universidad de Puexrto

Rice 985, 355~171.

(L4} For an wrhaustive comparative study see Dawson pp. 80-99, 374-431 ang
L32-502
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and 60s the US have experienced an «activistd Supreme Court pushing for reform
ipn fields like racial desegregation (45), abolition of capital punishment (46},
due process in criminal prosecution(47). Im 1966, the English Law Lords by
cheir collective «Statement on Precedenty formally declared &that too rigid
adherence to precedent may lead to injustice in a particular case and also
gnduly restrict the proper development of lawy (48): this is seen as the
expression of a certain change of attitude on the part of the English
judiciary (49). When the German Federal Court started to award punitive
damages without any basis in statute or precedent (50), the Federal
constitutional Court held that this was in conformity with the due process as
well as the democratic principles of the comstitution (51).

117, Judicial functions in a complex legal system

1. The rapidly growing importance of judicial regulation is oftem criticised
ac a usurpation of powers which should remain with the legisiative bodies.
Such an understanding regulariy seems to be strongly inspired by the ideas

and structures of a past era. Looking at the evolution of modern societies,
the more active and creative role of judges appears as a necessary result of
structural changes in the legal system. The most importaunt aspects of this
transfoymation are to be summarised as follows:

a. Traditional legislation has become incr2asingly vague and inconsistent.
Thius it is one of the tasks of the judiciary to implement and harmonise
the existing legal rules.

b, The imposition of directly applicable (¢self-executingd) rules and
vrincipies of supranational and constitutional law authorises the courts
to adapt or invalidate conflicting provisions of é¢normaly law. This
inereasingly important function enlarges the discretionary powers of

(45) Brown v Board of Education, 347 US 483 (1954) and 349 US 294/(1955)
overruling the §separate but equal» doctrine originally announced in
Plessy v Ferguson, 163 US 537 (1896); the historical development and the
conceptual framework is presented by Tribe, Americen Constitutional Law
(1978} pp. 981-1052.

(46) See Woodson v North Carolina, 428 US 280 (1976); Harry Roberts v
Louisiana, 97 £.Ct. 1993 (1977).

(47) See CGideon v Wainright, 372 US 355 (1963); Miranda v Arizoma, 384 US 436
(19667},

-

(48) Citation taken fvom Paterson, The Law Lords (19823 p. 126,
(49) Paterson loa. cit. pp. 143-146.

(50) BGHZ 26, 345; 35, 363.

% 34, 269, In a new decision (BVerfGE 65, 182) the court tries to
@it cthe regulatory powers of the court; see below IV (2) (a).




judges in various respects. Supranational law very often follows a
conceptual and structural approach quite different from the national law
to which it has to be applied: in this case the court has te establish a
relationship between both systems via their comstructive interpretation.
Constitutionmal law, being conceived as a long term normative framework
for the development of the community is necessarily fixed by rather

vague and general terms which again have to be implemented and - over a
longer period of time - adapted by the judiciary; thus in the long rur,
the meaning of the constitution is ultimately determined by constitutional
adjudication. The amount of judicial discretion increases still more
where the court plays constitutional against supranational law. Thus the
German Federal Constitutional Court in 2 much disputed decision has held
that Community law may be iovalidated when it conflicts with Cerman
constitutional law, at least as long as the European Communities are not
subject to their own constitutional framework of directlv binding human
and civil rights (52). Finally it has to be recognised that «self~
executing» rules of supranational and/or constitutional law have a
fundamental impact even if there are only very few occasions for rheir
application. They change the relationship between (traditional) law and
judges in a (probably) lasting way: the judge is no longer simply subject
to the law; from now on he is invested with the responsibility and the
power to control legislation as to its conformity with other sources of
law.

¢.  The diversification of regulatory powers also affects judicial functioms
with respect to regulation by administrative agencies and gelf-regulstion
by private bodies, Very often legislation has not defined sharnly the
limits of the jurisdiction of these rule-making institutioms. Here the
judges are increasingly called on to act as referees, settling conflicts
of jurisdiction between various levels of rule-making. Again labour law
can serve as an example: in most countries it has become a major task of
the courts to define the area left to collective bargaining between :
mandatory statutory rules of worker protection and a legally :
institutionalised work's council system.

d. Tn a more generalised way, it can be sald that the legal system has been :
gradually transformed from a simple and static structure granting legal i
stability to a complicated machinery designed for the purpose of
securing and promoting stable social development by legal change. This
machinery consists of different parts: its constitutional elements
present the stable framework; parliamentary legislation moves rvather
slowly as it is directly bound to the democratic process: administrative
rule-making and the mechanisms of self-regulation offer the highest
degree o[ flexibility and adaptability. Unfortumately this machinery ;
is far from perfect. Self-regulation tends to give particular
futoies (s preference before general needs. Administrative reguiation

we distorted by bureaucratic routine (or self-interest). Legizlation

is often blecked by complications In the political process; and its

capacity is limited (53}. Thus the whole gsystem tends to become more and

(52) Bver. (i 37, 271.

{53} 3ee anove Part I (3) (a).
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more fragmentary and inconsistent: regulatory purposes can be frustrated

by using techniques of circumvention. In very generalised terms

it can be said that the courts have stepped in and have accepted the task of
integrating the different elements of the system by filling the gaps

left open by the shortcomings of the vegulatory process. The rise of

case law is just one — particularly important - aspect of this situation.

In many fields the real meaning of statutes and other regulations cannot

be determined without taking inte account how the courts are fitting the
different elements of the system together.

2. In this paper courts and judges have so far been discussed ag homogeneous
types of institutions and figures. In reality they are different in many
respects. There are important natiomal deviatioms from the rather abstract
model prasented here. Other differences refer to specific disciplines; thus
the administration of justice seems, at least in the civil law countries, to
follow the formal emanations of parllamentary legislation much closer in
criminal law thaa in, for example, company or labour law. Finally, 1t is
obvious that the general development presented here is more valid for the
judges in the hirher courts than for those in the lower courts. Put even this
distinction should not be over~emphasised. The particular responsibility of
the European Court of Justice for the interpretation of Community law, of the
US Supreme Court and the Cerman Federal Constitutiomal Court for the
understanding of written constitutlons or the French and Belgian Cour de
Cassation for the adaptation of civil law to changing circumstances does not
mean that the lower courts in these countries have stayed where they were a
hundred years ago. Their position is certainly diffevent as they are in

fact, also bound to a certain degree by the decisions of tae higuer courts.
But there are many fields where the web of case law is still rather loose.

And in many cases the push for legal change has come from the lower courts.
Even where they are formally obliged to follow the decisions of their higher
courts they are able to go their own way by using the technique of
distinguishing the fact situations. There is a difference in degree but not
in substance.

3. Thus the role of the judge in a changing society can be stated in

general terms. The concept that judges are merely applying pre-exisiing rules
to fact situations by logical operations has obviously become obsolete.

Sevman scholars, mainly, have tried to formulate a binding thecry of legal
methods {juristische Methodenlehre) which would exclude judicial discretion
where the law itself no longer presents a clear and precisz rule (54). But
in the meantime it has become obvicus that distinctions between the
application of law via analogy and the closing of «gapsk by deciding dpraeter
legemy cannot solve the problem: the existence of such a «gap» depends on how
the judge understands and construes the law; thus,it is again his decision
betwesn alternative sclutioms that determines the cutcome of a given conflict.
Faced with an Iimperfect legal ovder and a growing dewmaad for normative
flexibilicy, the judge in an increasing number of cases has fo make policy
choices. hey can often be disguised in terms of procedure: thus the
invalidarion of a statutory provision by & constivuvional principle may depend
o the answer o the question of whether the complaining party has dstandingy

(54} For an excellent presentation and discussion see Simon . B8-145, 1in
P PP
particular 69-103.




to invoke comstitutional protection. Or the substantive issue is decided by
affirming or denying the jurisdiction of a (self-) regulatery institvtion.
Thus in an increasing number of cases the rule upon which the decision is
based is generated by the decision. The conclusion rhat the judge is no
longer sudject to the law, but the law is subject to the judge (55}, may be
an exaggeration; but it cannot be denied any lomger now that a growing part
of the legal structures constituting modern societies are the product of
judicial law making.

4, Many literary contributions made by judges to the discussion of judicial
regulation (56) make it perfectly clear that judges in general know what they
are doing when they intervene in order to close the gaps ieft open not in a
particular statute but in the complicated structure of modern legal systems.
At the same time it should be obvious that this expansion of judicial
responsibilities cannot be qualified as a usurpation as it Has become an
indispensable element for the functioning of the system as a whole. But this
is certainly not to say that judges can or should be absolutely free in
deciding the conflicts brought before them. A legal system that needs
judicial contributions to law making certainly needs mechanisms which are
able to secure that the exercise of this regulatory function really corresponds
to social needs., This is the problem of judicial accountability.

IV. Mechanisms of judicial accountability

Public 1iability for judicial acts can serve several purposes. It
provides for compensation for damage suffered by a person subject to some
form of judicial action (or mon-action}. At the same time it may serve as a
sanction determined so as to secure a certain way of behaviour, which means:
as a mechanism of accountabilicy (57). Being a tort, its application depends
on proof of fault. As far as the core of judicial action is cencerned,
lisbility can be imposed only as long as the applicable law is clear and
unambiguous. If the legal system allows several solurions to a given conflict
it may well be that onme answer proves in the end to be more desirable than
another one; but it will be difficult to establish that zhe choice among
these alternatives constitutes an intentional or negligent violaticn of
judicial duties. Thus it seems that in a developed legal system judicial

ility will no louger be able to function as an efficient mechanism of
sdicial accountability. This observation could explain the impression that

-~
Zi1

{55} See Simon p. 82 (referring to Less, Vom Wesen und Wert des Richterrechts,
1654).

{36) For o comparative discussion see Fischer/AdameSperl/Cornisﬁ} Das
Fotscheidungsmaterial der hochstrichterlichen Rerhtsprechung (1976),

o

is only true if the judge can be held personally liable

se of State liability, that the government is allowed
from the judge the amount of damages it has paid in order to
the victim for the losses suffered from the violation of

Juiies.




in fact the importance of liability for judicial decisions has steadily
declined (58). 3But then the guestion arises by what other devices is or cau
conformity of the exercise of judicial power with the functional requirements
of the legal system and the needs of those subject to judicial regulation be
achieved. Theve are basically three alrteimatives to civil (and penal)
liability: the appeal system, control by other government institutions and
public opimnion.

1. In principle, the appeal system is not new: for a cowparatively long
time parties in civil and penal litigation have had the opportunity to attack
an undesirable decision before a higher court. But it seems that there have
been some interesting changes during the last decades:

a. With some exaggeration, it can be said that the traditional function of
the appeal system has been the correcilon of mistakes in the application
of law. This again refers to a system where the iaw - be it by precedent
or by a code — is expected to give clear and precise prescriptions
leaving no or very littie discretion to the individual courct. With the
rise and rvecognition of case law the emphasis has moved towards the goal
of harmonisation and innovation: it 1s obviously desirable that rules
are generated by judiclal law meking and that these rules be the same for
the legal system as a whole. This change is indicated clearly by the
emergence of the rechnique of dprospecrive overculingy. As long as it
can be assumed that the decision rendered by the lower court was wrong
there is no reason to protect the expectations of the parties involved.
The positcion is different when the lower court follows traditional
convictions and the higher court thinks that legal change is desirable:
in this case a party that has relied upon existing principles is
protected if the court announces that the new rule will be applied not
to this but to every future case.

b. Another significant feature of the structural development towards

¢Verrechtlichung® is that the opportunities for appeal have been increased.

Thus in Germany every measure taken by a public authority can be brought
before the Federal Constitutional court if a complainant shows that his
numan ox civil rights have been affected: and this complaint can also be
directed against decisions oif lower courts (59}. 1In a similar way,
private parties have access CLo the Furopean Court of Justice under

Arts. 173, 175 and 177 of the EEC Treaty and corresponding provisions of
the other Eurepean Treaties., Finally the citizens of those States who
zed the European Convention for the Protecticn of Human Rights

and Fundamental Freedows can apply to the Furopean Commission of Human
Rights and evenrually to the European Court of Human Rights to hear their
cages 1f chey plausibly claim violarion of their protected rights (60).

(58) That seems to be equally {(or stil re} true for peasl law sanctions:
i uiremeny of an inteationzl infraction carnot be established as far
T

.
n i e
stionary powers are exercised {see Cappelletti p. 37).

i+

!

(59} See referencss ia focinotes (23) and (35).

{63 Tor the details see Sohn/Buergenthal, International Protection of Human
Righte {1573;, 1008-101); Leech/Qliver/Sweeney, Thelnternational Legal
Syatem (1973}, 650,
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C. The new function of the appeal system is particularly obvicus where it
is used in order to comntain law making by lower courts. This is
illustrated by two examples. In the US, the federal district courts and
courts of appeal have for a long time extended the reach of federal
securities regulation and thus reduced the importance of State corporation
law by deriving duties of management towards shareholders and the public
irom the anti-fraud provisions of Rule 10 (b)}-5 Securities Exchange Act.
The Supreme Court by a landmark decision has stopped this development.
"Absent a clear indication of comgressional intent, we are reluctant to
federalise the substantial portion of the law of corporatiows that deal
with transactions in securities, particularly where established State
policies of corporate regulation would be overridden" (61). 1In a similar
way, the German Federal Constitutional Court has intervened against the
Federal Labour Court (62). 1In insolvency proceedings, this court had
given priority to emplovees' claims for redundancy payments to the dis-
advantage of all non-privileged creditors. This decision was reversed
for the following reasons: it was incompatible with mandatory provisions
of the Konkursordnung (Insolvency Act); it thus violated the rights of
creditors without any justification by constitutional principles; the
measure itself was very controversial and had therefore to be reserved
for parliamentary legislation (63),

2. The appeal system can be defined as the control of judicial acts by
judges bolding a higher position in the judicial hierarchy; it is a mechanism
that works within the judiciary. It has to be distinguished from measures
which can be used by other powers in order to influence the behaviour of
judges.

a. In the civil law tradition, judges are public officials and as such are
subject to disciplinary proceedings which may result in the imposition
of disciplinary sanctions like warning or censure, loss of seniority or
salary, forced transfer, compulsory retitvement or straightforward removal (64).
Disciplinary proceedings can be the reaction to behaviour outside or within
the official function; but, for the sake of judicial independence, court
decisions are exempted from any discipiinary proceedings or measures (65),
in Germany, no disciplinary sanctlons at all can be taken against federal

(6l) Santa Ve v Green, 430 US 462 (1977), 479.

(62) BVerfGE 65, 182.

(63} Loc. cit. pp. 190-195. The court decided that the complainants had
standrr: 23 the decision of the Federal Labour Court violared their basic
righi oi freedom by going beyond the limits of justified rule-making by
courts. This argument scunds like an invitation to use the constitutional
complaint against any form of undesirable judicial rule-making. This
could vesult in a considerable extension of the jurisdiction of the
Federa!l Constitutional Court.

(65) ror

-y see Kern/Wolf, Gerichtsverfassungsrecht (£ifth ed. 1975)
P Jis L2,

|
|
(64) See Cappullecci, p. 46. 1
|
|
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; judges (66): they can be removed from office only upon a parliamencary :

: motion by a two-thirds vote of the Federal Constitutional Court for |

violation of the constitution. This rather symbolic provision (67} has

g been ingpired by the impeachment preceedings in England and in the US

: which also appear to be rare exceptions, again without any real importance i
for judicial decisioa making (68). ;

b. lLess discussed, but in fact much more important, is the gelection and
promotion of judges (69). In the common law tradition the office of the
judge is not organised as a career but as a political or, 1like in '
England, a highly prestigious honorary function. Here the selection at
the entry point is of major importance. In some of the American Stares
the political impact is wery obvious as the judges ave either directly
elected by the people or nominated by the executive which may sometimes
be inclined to give more weight to political lovalty than to professional
reputation. The federal judges are nominated by the President: they need
the approval of the Senate. The strong political impact of this procedure
is mitigated by occasionally heavy  pressures exercised by the
American Bar Association and other professional organisations against
candidates thought not to be sufficiently qualified. 1In the civil law
countries, the judicial function is a career. The initial appointment is
normally determined by formal qualifications like the grades received in
examinations or the ranking achieved 1rn competitions; it is thus insulated
from political influence (70). But this changes gradually as the judge
moves up inside the judicial hievarchy: the closer to the top, the more
promotion is Influenced by political considerations. In order to
guarantee the neutraiity of the judiciary, most countries have restricted
the dominating influence of the executive branch of government by
providing for the participation of vepresentatives of parliaments and of
the judiciary itself (71). In Germany, the federal judges ave elected by
pariliamentary commirvcees. Thus it may be said that every system has
developed imscitutions which make it possible to define judicial
quatification, at 1

least for the highest courts, (72) alsc in terms of

(66) They are sitting only in the highest courts: the Federal Court {deciding
in c¢ivil and criminal law matters), the Federal Labour Court, the
Federal Social Court. the Pederal Administrative Court, the Federal Tax
Cour® and last, but not least, the Tedeval Constitutional Court.

(67) So far zuch & proceeding has not been started and not even been
congiderad.

(68) See Cappelletci pp. 19~24.

(69) Cappelletti p. 32,

(71} For France, Spain and Italy see Cappelletti p. 22; for Germany Kern/Woll
ioc. cic. pp. 106 f.

(723 Waich contrci the lower courts through the appeal system (see (1)).
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political attitudes and which provide at the same time at least some

safeguards against a2 mere partisan appointment policy. This mechanism

achieves a high degree of institutional loyalty; and it provides for at

least some sanctions even where appointments are for 1life or re-election

is excluded: a court that deviates too far from the main stream of

majority convictions {or the common intevests of the power elites) runs i
the risk that future appointments will go in  the opposite direction;

and this will probably not facilitate judicial work. Thus selection

and/or promotion should be understood as mechanisms securing some degree

of political responsibility of judges.

3. A final and increasingly important aspect of judicial accountability is
to be seen in the growing interest of the public. Here a distinction should
be drawn between the more restricted area of the legal profession and its
organisations and, on the other hand, the public at large represented mainly
by the media of mass communication.

a. Judicial responsibility towards the legal profession has to be seen in
the context of the duty to base the decision of the court upon a
reasoned opinion explaining why other possibie solutions have been
rejected. This duty illustrates specific aspects of judicial power; as
there is no direct democratic legitimation, courts are not allowed to
decide like the legislative or the executive branches of government.
The requirement of a reasoned opinion serves several purposes: it
enforces a considerable degree of rationality and consistency in the
judicial process, it provides a symbolic refevence te the authorities
upon which the decision is based and it exposes the judge to public
serutiny for his action. This latter aspect is particularly obvious
where the disclosure of the dissenting vote is admitted: the individual
judge is no longer hidden behind the collective; he appears to be :
personally responsible for his vote and for his arguments. And,in E
general it 1s to be observed that the emergence of the particular role :
of the judge in a complex legal system is accompanied by learned :
publications concentrating upon the work of courts. There appears o be ?
a shift of emphasis everywhere: in the common law system the importance '
of (academic) legal writing has grown comnsiderabiy; in the civil law
countries legal doctrine has moved away from its tradition of historical
and conceptual elaborations. Thus the judge has become involved in an
ongoing debate on the way he should or should not decide and argue
certain issues; and the courts seem Lo become more and more aware of and
receptive to this intensive form of communication.

b. At the same time, courts and judges have moved into the spotlight of

public epinion. Of course the newspapers have always covered spectacular
i murder cases or private litigation disclosing mors or less savoury .

scandals. DBut nowadays the press and broadeasting will also, and often

very professionally, give publicity to court decisions indicating :

significant changes in many fields of the law. These publications are

net necessarily restricted to reporting the mere facts: journalists also

tend to present theiy critical views on important court decisions.

Even 1f it happens very rarely that mass media are able te influence the

decision in a specific case, it has tec be assumed that there are

considevalle long term effects on judicial attituvdes and coavictions:

40f all the controls of judicial activity that by public opinion is among
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the most effectiver (73). And the legal systems thenselves have

reacted in affirmative terms to this supervision of courts and judges
through disclosure and publicity by lowering traditional obstacles to

an open presentation of legal conflicts. Thus, in the Sunday Times case,
the European Court of Human Rights reversed a decision of the House of
Lords which had granted an injunction for coentempt of court against the
newspaper (74). In a similar way the US Supreme Court has narrowed

down the possibility of punishing reporting and criticism of judicial
acts as contempt of court (75). These decisions stress for good reasons
the consrtitutional requirement that judicial power should come and
remain under the attention and supervisiom of the public.

V. Summary
1. The most important general impact of social (technological, economic,

political and cultural) change upon the legal system has been its permanent
growth in quantity and quality {which is called here ¢Verrechtlichungy).

2.  The resulting structural modification of the legal system can be
described as the diversificaticn of regulatory functions: where the legal
system had once been comstituted by legislation and the courts, we are faced
today with a broad spectrum of different levels of rule-making.

3.  This transformation of the legal system from a simple and static
structure granting legal stability to a complicated machinery designed for
the purpese of securing and promoting stable social development by legal
change has deepiy affected the vole of the judge: the courts had to step in
with ruie-making of their own.in ordex to £i11 the gaps left open by the
inevitable shortcomings of a much more complex regulatory process.

4. Tnis modified role of the judge is veflected im the mechanisms of
judicial accountability: here the emphasis has moved fiom more legal to more
political forms of control.

(73) Rheinstein, Who Watches the Watchmen?, in: Rheinstein, Gesammelte

Sehrifeen vol. 3 {1979} p. 16.

(74) Publications of the European Coutrt of Human Rights, 1973, Series A.
Hr. 30: The Sunday Times Case, Judgment of 26 April 1979.

(75) Bridges » Catifexnia, 314 US 252 (1941); Pennekamp v Florida, 328 US
33 51

g M
(19465, Creig v Haney 351 US 267 (1947); see also Nebraska Press
- e .
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“ion v Sruart, 427 US 539 (1976) and Richmond Newspaper inc. v

Viroiniz, 448 U 555 (1980




THE DIFFERENT FORMS OF PERSONAL LIABILITY OF THE JUDGE

by

Mr F MOROZZO DELLA ROCCA, Court of Cassation (Rome)

I. Introduction

This report deals with the different forms of personal liability of the
judge. This, of course, refers to his lighility for acts done and words spoken
in the exercise of his functions and also for behaviour, when not exercising
judicial functions, which might adversely affect the honour and dignity of the
profession.

There are several solutions to the problem of a judge's criminal, civil
or disciplinary liability; it affects on the one hand the principle of the
independence of the judiciary and on the other the righits of litigants; a
balance between these opvpesing interests is particularly difficult te achieve
as it depends on the history and traditions of each country and the type of
judicial organisation it has adopted; it also depends on the strength of the
frade union and contractual rights of the body of public officers concerned.

In the first place this is, therefore, a problem involving a choice of
cultural policy; but in selving it one cannot ignore the results and practical
consequences of this choice, However, it is obvious that the probvlem is less
serious in countries where the judiciary is less numerous: this makes possible
a better selection of candidates on appointment and the relationship betwsen
judges and the public is characterised by the judge’s constant need to obtain
and retain the respect of the community and a good opinion of himself in
velation to the exercise of his functioms.

In general, it may be said that all Eurcpean countries have finslly
established the principle of the independence of the judiciary vis-3-vis the
other powers in the State and that the very concept of the judicisal funciiom,
in which the ideals of objectivity and impartiality are inherent, implies
that the judge shall have complete freedom in forming his judgmencs. In all
countries these principles have led fo a more or less extensive limitation of
the judge's liability since the judge who is worried by what ig going to
happen to him as a result of his decisions is not an independent judge,.

I71. Criminal 1iability

Since the principle of independence is intended te safeguard the judge's
ethical freedom in the exercise o0f his functions, nowhere do we find thet the
iimits of his liability amount to a complete immunity. In particulsr, from the
point of view of criminal law, a judge is always liable, even for his decisions,
owing to the gemeral nature of this type of liability, Besides one cannct
speak of problems of ethical freedom with regard fto a judge who deliberzteiy
misuses his powers in order to commit a2 criminal offence. On the question of
the judge's criminal responsibility, it must be pointed out that in any case
some offences are specifically connected with the exercise of judicial functions,
g0 that they can only be committed by a judge; abuse of one's Ffunctions ig
usnally regarded as an aggravating circumstance in the case of ordinary offences.

For instance, Article 183 of the French Criminal Code provides that Tavery
judge {or administrator) who makes a decision out of favour o ;

3 Lono
a party shall be guilty of misfeasance and punished by lesgs of civic righte';




article 185 imposes a fine and temporary suspension from exercising public |
office on 'any judge or courl ... which on any pretext, inciuding the silence

or obscurity of the law, fails in the duty to rendex justice to the parties !
after having been called on to do so and perseveres in this attitude aiter '
receiving a warning or divections from official superiors’. Like misfeasance,
exceeding one's authority is punished by article 127, which 1s cbvicusly
influenced by the principle of the separation of powers: this offence is
commnitted (by a judge or & public prosecutor who interferes with the ilegis-
lative power By issuing regulations containing legislative provisions; OFY
terminating or suspending the implementation of an Act); or again by members
of the legal service who exceed Cheir powers by interfering in matters within
the province of the administrative authorities.

Similarly, Article 348 of the Iltalian Criminal Code punishes & public
officer {which includes judges) who, contrary Lo his duty, refuses, omits OF
unduly delays performing an act pertaining to his functions; other rules also
in Part 1T of the Criminal Code relating €o offences committed by public
officers can apply to members of the legal service, who fall within the
category of public officers. For instance, a judge may b2 sharged with having
a private interest In acts performed in the course of his functions (Article 324

of the Criminal Codel.

Article 336 of the Criminal Code of the Federal Republic of Germany
punishes public cfficers or arbitrators who fraudulently misapply the law to
the advantage or disadvantage of a party; and under the heading of bribery,

Arrticie 334 of the same Code punishes a judge who accepts gifts or obtains
a promise of other advantages in order Lo influence a decision.

The Spanish Ccriminal Code zlso contains the offence of misfeasance, various
forms of which are dealt with in Articles 351 et seg, and also the cffence
of bribery (Article 335 st seq of the Criminal Code). 1 could give further
examples. LT should be mentioned that in nearly all Buropean countries the
judge's criminal vesponsibility requires an element of intention, le a
deliberate criminal intent, and liability for negligence, even gross negli-
gence, is very exceptional. An example may be found in Article 355 of the
Spanish Criminal Code which inciudas, among other forms of misfeasance, the
cage of a judge who through negligence oY inexcusable ignorance has passed an
obvicusly unjust judgment {axréL).

Obvicusly there are criminal acts particularly connected with judiclal
functions which are punished in atl countries, though their descripition may
vary a livtle in any particular Code. One has the impression that in some
cases wording which refers generally to the concept of a public officer avoids
menticning the judgses in order to avold creating the image of a negligent OF
culpabie judiciary; however it is clear that in these Codes the expression
tpublic officex” inciudes juages.

oo
[

As for procedure, T 1s obvicusly undesirable thal & member of the _
hould be judged by bis colleapues &t che very vliace where he ;
. 4+i1ll exercising his functions. This brings us to the

problem of cis an excepiicn to the ordinary rules of jurisdiction. The
sosaable soowiions are & enice lying in the discretion of a superioyr cOUrt 2
or the dlrect appointment i a special jurisdiction by the law. |
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In France, for instance, when a member of the legal service is accused
of an offence, the Criminal Division of the Court of Cassation appoints, on an
application by State Counsel, the Indilciments Chamber which is to conduct the
preiiminary investigation {Article 681 of the Code of Criminal Procedure} and
mekes all judicial decisions during the investigation. The trial court must not
ve the one in which the accused member of the legal service performed his
funcitions.

Similarly, in Italy, Article 60 of the Code of Criminal Procedure provided
that this matter should be decided by the Court of Cassation; as it appeared
that this power of the court was contrary to the principle that a person should
be tried by a judge specified by the law (Article 25 (1) of the Constitution,
"No one shall be tried otherwise than by a judge previously specified by the
taw"), section 1 of Act No. 87% of 22 December 1930 has made new rules
governing the subject: the present position is that if according to the
ordinary rules jurisdiction would be exercised by the Judge's Council (ufficio
giuvdiziario) to which the accused judge belongs, the case will be trisd at the
geme level in the principal town of ths nearest adjacent district,

117, Civil liability

1. As regards civil liability the possible solution depends not only on the
need to guarantee the judge's independence in the exercise of his funciions

by protecting him from actions for damages by litigants but also on the
desirability of avoiding as far as possible any interaction between the principle
of res judicata and the effects (including the indirect effects) of accepting

a claim for demages based on the negligence of a judge and the injustice of

the judgment. Because it must be clearly stzted that we are here principally
concerned with liability for faults committed by a judge in performing

judicial acts and in particular in his judgments.

It is true that opinions vary with regard to the concept of a judicial
t; everyone agrees, however, that a decision deciding a dispute “ociween rhe
s (2 judgment) falls within the definition and & number of legal systems
ongider as judicial all acts by & judge preparatory to making & decision
proceedings. AL all events, the problem of the independencs and the
ity of the judge is raised in connection with a2ll acte which the law
gives bim jurisdiction to perform by reason of his impartiality.

w
PRt Iy T (]
0

It must also be stressed that the fault
.

affects the act in its origins
ie impossible to speak of =z judge's liabil

ity with respect Lo acits
formed lawfully and without fault although they may be objectively unjus
Furthermcre it is very difficult to give a precise definition of an Lngust or
cneous iudgment because the interpretation of legal rules and the
struciicn of the feacts of the case alvays leave a considerable grey zone
of uncertainty“
Tha lutions which legal experience has suggested may be classifis=d as
follows:

As regards substantive law:




a. there is no provision for liability or liapility is limited to
the civil effects of a possible c¢criminal conviction;

b. liability is only provided for harm intentionally caused to the
parties;
c. liability also covers faults arising out of the judge's negligence

or ignorance.
As regards the person liable:
a. the judge alone is liable to the injured litlgant;
b. official 1liability exists alongside that of the judge;

c. the State is directly liable for the judge's faults subject
to an action in indemnity against the judge.

As regards procedure:

a. no special form is provided and the procedure is governed by the
general rules;

b. previous authorisation is necessary;
c. the jurisdiction and procedure are governed by special rules.

2. In this respect the greatest difference is that existing between the
Common Law countries and the other countries of Europe; it must be said that
among all the theoretically possible combinations the United Kingdom provides
an exasmple of almost absolute negation of judicial liability.

The fact is that the Napoleonic legislation had practically no influence
in England, and its judicial system has developed along very different lines
to those of continental Europe. In particular there is no judicial career as
we understand if: ie regular guaranteed promotion for a judge through the
grades of a hierarchy. The judges of the higher courts are appointed by the
Queen on the advice of the Lord Chancellor or the Prime Minister; other judges
are also appointed by the Queen on the recommendation of the Lord Chancellor
to whom an application is made by the local authorities. The members of the
Attorney General’s depariment are not drawn from the same legal service.

Although to the continental observer this system may appear o ilgnore
the principles of the separation of powers, judicial independence is based
on a firmly esteblished tradition. The judge's first guarantee, le the right

te

to remain in office during good behaviocur, has been established since 1648.

The declaration of the independence of the judiciary, in particular in the

Act of Settlement of 1701, was followed by the detailed definition of this
guarantee in the Judicature Act of 1875 and the Consolidating Act of 1925:
these provide that the Queen may not diemiss a judge of the higher courts
except on a vesciution of the two Bouses of Parliament; guarantees of tenure

of office are aL present established even for the other judges and magistrates.




Tt is obvious that the system relies principally on the wisdom of the
1ord Chancellor and the good faith of those operating it and that its working
depends on the force of tradition, a certain degree of homogeneiiyv in s?ciety
and the general acceptance of the authority of the judges. It is therefore
ant surprising thet the Common Law has no provision for the civil liabilivy
of the judge with respect to his judgmenits: no action may be brought against
a iudge for anything said or dones in the exercise of his jurisdiction. This
imﬁunity covera orders given and judgmentis pronounced even if they are based
rose error or the vesult of ignorance, envy, hatred or malice; provided
he judge observes the limits of his jurisdiction or, if he has exceeded it,

on & gr

that 1

that he has not done so intentionally. The only remedy therefore against the
injuetice of a decision is an appeal to a higher court if an appeal lies,
3. The other European couniries have been much more influenced by the

Napoleonic legislavtion. The French Revolution, the Consulate and the Empire
mavked a clesr break between the ancien régime and its system, based on private
cwnarship of judicial office and the new concept of 2 citizents judicial
ssrvice for the citizens, g tvnical function of rhe State and an exnression of

he g2paration of powers between the legislative and the executive.

The legislative palicy of the Empire, once the experiments with slected

judges and arbitraction had been abandoned, set up a system whose main
characteristic is the fact that the judges are civil servants although they

enioy a special status; they soon provided feor Europe a model that was easily
copied and which has for a long time dominated judicial corganisation. Given
the existence of a body of judges organised on hierarchical principles it

has become almost impossible to conceive of the judge’s liability on the

same footing as that of somsone exercising an independent profession;
reeivictions have been imposed boih as regards the substantive conditions of
lizbility and on the bringing of actlions by litigants in order io protect the
ijudges and discourage the parties.

Already under the ancien régime there exigted a rather special form of
judiciel liability. Confronted by the parliamsats who ¢laimed ths right to
control the soveresignis power, the monarchy tried to use the action for misuse

I authority (prise a partie) against the judges and to sclve the conflict by
cdeclaring '"mull and veoid” judgmenis and appeal judgments contrary to royal

edicts and decrees and by permitiing liftigants to bring an action in demages

in
againai the judges who had made these decisions {(Lounis XiV: Order of April 1667):
the pover of the parliaments and the instruments provided by their case law
o overcame this obstacle. There were no varliaments to trouble the
ire so it resuscitated the action for damages for misuse of authority which
it vsad indirecily Lo complete its system for controlling the judicisry.

gence by a judge, however, even gross negligence, retained it

o
LS LoYmer

dorecver, it is unlikely that those who drafted the 1806 Code of Civil
Procedure {Article 505 (1)}, all of whom accepred unconditionally the mvth
thar the judge is 'the mouthplece of the law?, were disturbed by the problem
the negative effects of possible liability for negligence (even gross
iigence) on the development of case law: because Lt is elear thai the
being held lizble for an errer in the interpretation of lLegal

=

encourage a judge to devart from pracedent.
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In France,the problem of the civil 1iability of a member of the legal
cervice arises both for judges and State counsel; for it is a specific
feature of French judicial organisation that State counsel (who are nevertheless
subordinate to the Minister of Justice) are considered members of the :

judiciary.
Until 1933 civil liability was limited to cases of deliberate misfeasance,
fraud and extortion as provided iIn the 1807 Code of Civil Procedure and, in

the case of judges' only, denial of justice. This last case could not concern
State counsel because the bringing of prosecutions was not and is not |

mandatory. .

The concepts of deliberate tort and fraud may be interpreted as referring
to the intention of a judge who deliberately makes a decision contrary to
: justice on grounds of favour or ill-will or personal interest. The concept of 1
i
|
1
|
;

extortion, as regards France, has been expressly defined in Article 174 (1) of
the Criminal Code (the act of a judge who receives, demands or orders the
colliection of fees, taxes, wages O esalaries which he knows not to be owing).

The Act of 7 February 1933 has added to the above cases grave professional
negligence: ie a fault committed by virtue of ''so gross an error that it would
not have been committed by a normal conscientious judge”, particularly gross
negligence or an ipexcusable failure %o romply the duties essential to the ;

exercise of judicial office.

tntil 1972 it was possible to make a judge persomnally tiable by initiating
special proceedings under Articles 505 et seq of the above-mentioned Code: ie :
the action for misfeasance (prise & partie) which was sufficiently cumbersome
and complicated to discourage litigants. As regards jurisdiction, if the !
liability of a judge or court of first instance or a judge of a court of appeal
was concerned, the action for misfeasance was brought in the court of appeal; ;
if the 1liability was that of a court of appeal or one of its divisions or a judge '
of the court of cassation the action was brought in the court of cassation. _
The proceedings had to be authorised by the president of the court having :
jurisdiction and were conducted in two stages, a preliminary judgment on |
admissibility of the action followed by a second judgment on the merits: the l
two judgments were given by two separate divisions of the court. An unsuccess-—
ful plaintiff could be ordered toc pay damages; on the other hand,if he was i
guccessful his damages were guaranteed by tne State. ‘

)

The action for misfeasance served as a model for proceedings to enforce ‘
liability in other European countries (eg the Duchy of Luxembourg) although |
the need to protect judges against unmeritorious actions by litigants has §
also produced more flexible solutioms. In France resistance to this complicated :
procedure led to the Actl of 5 July 1972 which prepared the reform later effected |
by the Administration of Justice Act of 16 March 1978 (secticmn 781-1) and the
Iastituticnal Act of 18 January 1979 (modifying paragraph 1i-1 of J
Order 58-1270 of 22 December 1958). At present, as the State is liable to f
make good damage suffered by the malfunctioning of the courts and this public
1i1ability arises by virtue of serious negligence by a judge or 2 denial of \
ciganis are no longer able to bring an action for malfeasance ]
zgainst judge himself. The latter is only liable for his personal fault i

justice, 11
ths
not conmected with the exercise of his functions; he is only liable on an action ‘
|
I
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for indemnity by the State before a court of the civil division of the court
of cassation for faults connected with the exercise of his judicial functions.
These rules, however, only refer to the judges of the ordinary couxrts; the
provigions of Article 505 et seq of the Code of Civil Procedure relating to
the action for misfeasance still govern the liability of the judges of the
specialised courts (eg industrial tribunals).

The present system certainly guarantees that the litigant receives
compensailon while at the same time protecting judges from legal actions on
the part of the former. However, a neutral observer may ask whether the
discretion exercised by the Executive in deciding whether to bring an action
for indemnity does not perhaps constitute a more serious risk to the independence
of the judges than the possibility of an action being brought by a litigant.

4. The idea of direct and exclusive State liability for damage caused by
the gross negligence or intentional misfeasance of a judge was not, however,
unknown in Europe. Under Article 34 of the Basic Law of the Federal Republic
of Germany liability for damage caused by a public officer (according to the
generally accepted interpretation this includes a judge) who commits a breach
of his duties is borne directly and exclusively by the State.

It should be mentiocned that Article 839 of the Civil Code, which in
general accepts liability for such damage, applies special limitations in the
case of judges. In the case of damage caused by a judgment, liability only
exists if the breach of duty in question renders the judge liable to a criminal
sanction (ie if he has been guilty of corruption or criminal misfeasance:
thie limits liability to cases of intentional misfeasance); the tendency of
courts is to extend the concept of decision. In cases of damage caused not
by a decision but by other functions exercised by the judge, liability exists
in case of intentional misfeasance or gross neglinence, nrovided that no
other legal channel for obtaining compensation is still open to the injured
pergon and that he has not been negligent in failing to take such proceedings.

The rules governing a judge's civil liability are the result of a
combination of these two provisions. The State, which ig directly liable to
the litigants, has an action in indemnity against a judge; however it seems
that it very seldom makes use of it.

An Act of 26 June 1981 introducing more extensive public liability was
ared void by a judgment of the Federal Constitutional Court of

Undex Article 127 (2) of the Constitution of the Xingdom of Spain,
promulgaied on 29 December 1978, the independence of the judiciary shall
rantead by law and Article 1 of the Institutional dct No. ! of

ary 1959 states that independence is one of fthe principles governing
> organisation and exercise of judicial power. 7T do not know if, and in

, the principle of independence has affected the vrules governing the
and civil liability of judges in the Spanish Criminzl Code and Code
Procedure.

[
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Article 903 of the Code of Civil Procedure incorporating the werding of
Article 355 of the Criminal Code confirms that judges and justices of appeal
(magistrates) may be held civilly liable for the violation of the law in the
exercise of their judicial funmctions by reason of negligence or inexcusable
ignorance; gross negligence thus renders both criminally {for misfeasance) and
civilly liable, which seems to bsaprovision found ouly in Spanish law.

As the judge cannot be held liazble unless all other remedies have become
impossible the injursd person is not &llowad to commence his action before
the proceedings which are the cause of the damage have been decided by a formal
order (article 904); nor is he allowed to bring his action if at the proper
time he failed to avail himself of rhe remedies provided by law (Article 904613,
This action is subject to a preclusive time limit of six moaths}.

The action is governed by the ordinary rules; jurisdictiomn, however, is
conferred on the court immediately superior to that to which the judge whose
liability is at issue belongs. Thus, where a judge of first instance is
concerned, the case comes before the court of appeal (sudiencia) and a possible
appeal lies to the court of cassation (Tribunal Supremo). On the cther hand,
as jurisdiction to deal with proceedings against a justice of appeal lies with
the court of cassation (i7ird Division: article 913), no appeal lies against
the decision; similarly, an action against a judge of that court will be heard
without any possible appeal by the couvt ivseif sitting as a “"Chamber of
Justice" with all the judges on the bench. It should be stated that the
judgment on the liability of the judge has no effect on the decision to which
the fault and the liability refer (Article 917).

b. In substance, the Italian solution to the problem is not very different
from the original wording of Article 503 of the 1807 Code of Civil Procedure.
Article 55 of our Code (Royal Decree No. 1443 of 28 October 1940) mekes a
judge liable for intentional misfeasance, fraud or extortion in the exercise
of his functions or for & kind of denial of justice if he refuses, omits or
delays without good reason to perform an act pertaining to his cffice when
called upon to act by the party concerned. Article 55 states that this is
the case when the party has made a formal application to obtain a decision or
other act to which he is entitlied and ten days have elapsed without action
being taken.

in Italy State counsel are also members of the judiciary; they have
ractically the same rights and duties as a judge; they are not dependent on
the Minister of Justice and enjoy the same guarantees of independence as those
conferred on the judges; iLhus they are liable for acts done in exercise of |
cheir functions inm zhe same way as judges. However, Article 74 of the Code 1
of Civii Procedure, which relates specifically to State counsel acting in ;
civil proceedings, in veferring to Ariicle 35 for all matters relating o
liability, seems o import & restriciion as it mentions deliberate misfeasance,

and extorticn but does not mention the failure to do acts forming !
part of their dutiss.

vion it should be pointed out that in Italy the bringing of

savs mandatory for the Chief State Counsel's Department and
e n cases Lo civil proceedings. These cases are,
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howsver, very exceptional, which explains the silence of Article 74. And
ceeing that Article 328 of the Italien Criminal Code punishes as a misdemeanour ﬂ
the failure or refusal (in this case, of course, intentional) by a public {
officer to perform acts required by his function, this silence is of lit-le
importance since a eriminal conviction can involve liability for tort |
although outside the scope of Article 74, ¢
.
|
|

Morsover, all the limits imposed by Articles 55 and 74 of the Code of
Civil Procedure do not affect either the action which the party concerned may
bring during criminal proceedings or the civil action normally brought after
a criminal conviction (Article 36 (3)),

As regards procedure, the Italian solution, which is less complicated and
cumbersome ithan the action for misfeasance in the 1807 Code, is alsc designed
to protect the judge from unmeritoriocus aciions by litigants; on the other
hand it cannot be said that it is designed to discourage plaintiffs. Under
Article 56 (1) of the Code of Civil Procedure the plaintiff must first apply
for authorisation to the Minister of Justice and having obtained it he must
apply to the court of cassation for the appointment of the competent court:
it is not possible to have the case decided by the Judges' Council (ufficio
gindiziario) of which the defendant is a member. Finally, the action is
governad by the ordinary rules of procedure.

it is certainly unusual that Article 56 gives the Minister of Justice
the power to authorise the proceedings: according to the logic of the judicial
system one might have expected jurisdiction to be given to the Judicial
Service Commission on which the Constiturion has conferred all powers relating
te the status of judges. However it must be remembered that the Executive is
interested in actions brought against judges because Article 28 of the
Constitution provides that the State is directly liable for acts performed
by public officers which violate individual rights. This is not a mere
guarsntee beceuse the State's responsibility is based on the consideration
that an aci by a public officer performed in the exercise of public authority
is divectly imputable to the State itself,

The guestion remains open. From the constitutional point of view the
need for authorisation by the Minister is probably incompatible with the

principle of the independence of the judiciary (articles 101, 102, 104 and
105 of the Constitution) because firstly Article 6 gives the Minister a power
over the judge and secondly it gives the Minister a funciion which affects

the administration of justice. It also appears incompatible with the orinciple
stated in Article 24 (1) of the Constitution which guarantees everyone the
ghi to take legal proceedings fo protect their rights, because in this
z¢ the litigant's action depends on the exercise of a discretion by the
; r

Actions for damages against judges are in fact very rare because litigants
claiming fo be injured by the act of a judge prefer to take proceedings
agalinst the State. A judgment of the Constitutional Court of 1& March 10968
(Wo. 2) confirms the constitutionality of the system which, while placing
iimits on judges' liability, does not exclude it entirely, and which, at
all events, permite an action in dameges to be brought directly against the
public administration. As the case was hrought against the State alomnz, the
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court pointed out that it was unnecessary to consider the questlon of the
constitutionality of Article 56, which was not relevant to the proceedings.

A decision of the cour:t of cassation of 24 March 1982 has subsequently dealt
with a question scarcely touched on by the constitutional court in the above-
mentioned decision and found that the State was liable under Article 28 of
the Constitution in a case where a judge had committed gross negligence: this
did not, however, relate to a formal decision but involved very serious
negligence during an investigation and the damnage was caused not to a party
but to an assistant.

To conclude this raview of the judge's civil liability in Ttaly it secems
sufficient to recall the connection between the unjust decision giving rise
to the liability and the judgment which terminates the litigant's action
(for intentional malfeasance, fraud or extortion) under Article 55 (1): if
a judgment which finds that the judge has committed misfeasance has become
final Article 395 No. 6 of the Code of Civil Procedure makes it possible to
apply for a retrial of the proceedings leading to the decision obtained by
means of this malfeasance.

in Italy the balance of iaterests in the situation I have just described
is no longer considered ideal. Public opinion has been troubled from time
to time by certain excesses and supnort has been gathering for the idea that
the provision of less limited personal iia2bility for judges might improve
the judicial service. It has thus been suggested that they should be made
liable for gross negligence and that the concept of acts performed in the
exercise of iudicial functions should be more widely defined because the
duties of judges are not exclusively judicial.

The concern to prevent unmeritorious actions or actions brought soclely
to exercise pressure seems to confirm that the chenges in the rules ralating
to liability would maintain the limiting requirement of prior authorisation;
this discretion, however, would not be exercised by the Minister, ie the
Executive, but rather by the Judicial Service Commission. On the other hand,
as publiic cpinion does mot seem very enthusiastic about the working of the
judicial system,it is unlikely that a scheme to substitute State liability
for the direct parsonal liability of the judge on the French model would find
many sSupporLers.

IV, Diecipliinary sanciions

h of his duties; nevertheless, effective disciplinary control
of judges is imtended to prevent negligent or unlawful conduct and so to
improve the general standard of the judiclial sarvice.

Disciplinary conirol seems, conceptually, to imply a special relaticnship
between a person and his superior authority so that it would seem to be ,
incompatible with the principle of independence. However, the Eurcpean |
tradition nas long accepted disciplinary control of persons exercising a
profession v the professional association either to sanction misconduct by
members of

the association, who are judged by their peers, or with the object §
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of enabling the professions te work out specific rules of professional conduct.
Howevar, the liability in this case does not cover the specific contenit of

e#cts which constitute the subject-matter of professional activity so that it
does pot constitute a threat to the professional man's independence in this
respect. Membership of an organised body thus seems essential to disciplinary
contrel whatever the nature of the relationship between the person in question
angd the body concerned.

4s regards judges this condition is satisfied in a very different way
in the various countries of Europe.

In the United Kingdom the only rule accepted by the organisation of the
administration of justice is the independence of the judge: on nomination he
is appcinted to z specific office which he has the right to retain until the
age of 75 or 72; it is true that he may be reprimanded in private by the Lord

hancellor and he may also be dismissed for misconduct or incompetence; but
these are measures which do not affect hie status so long as he continues to
exercise his funcvions.

This does not, therefore, constitute a genuine disciplinary system; the
corrective nature of the first measure and the punitive nature of the second
are navertheless obvious.

We have already mentioned that the judges of the superior courts cannot
be dismissed by the Queen except on a resolution of botrh Bouses of Parliament.
Az regards the other judges reference must be made to the Lord Chancellor's
powers under the Courts Act 1971. The procedure for dismissal guarantees the
person concerned the right to be informed of the subject-matter of charge
znd Lo be heard.

As regards countries where the judicial organisatiocn is based on a body
of judges who are public officers, this original weakness of the system
ieplies that all faults committed in the service and the exercise of one'’s
functions are punished as well zs all breaches of duty which affect the honour,
reputation and dignity of the office; naturally an erroneous or unjust
judgment is not generally spesking a disciplinery offence even though it has
bgen cancelled, modified or set aside because this would amount te an
unacceptable control of the administration of justice.

It is clear that there is a connection between making provision for a

Jud

A dieciplinary system: on the cne hand,every organised body tends to defend

s unity and guarantee its homogeneity; on the cther,a strictly regulatad
judiciel career raises the problem of the relationship befwaen the members of
the judiclary as regards the promoticn of each individual. There is therefore
& pesgibility (or indeed the risk) that imposing disciplinary sanctions becomes
an instrument for indirectly limiting the independence of the judge as it
offers the organised body a means of pressure through the effect of sanc=ions
on the expectation of promotion, or indeed, the pessibility of remaining in

I think that the criteria of a disciplinary system are the designation
& co cmpetent to decide on the faults committed by judges and impose
tions znd the conferring of the power to initiate proceedings on 2

=
[
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Theoretically numerous alternatives are available. 1t iz a guestion of
striking a balance between the principle of separvation of powers and the
requirement of not making the judges 2 completely separate body (because it
must be remembered that others too are interested im a sound administratlion
of justicel. Moreover,nowadays the State seems Lo be rejecting the
traditional concept of the separatlon of powers and seeking to establish
arrangements which imply a certain connection between the judiciary, the
executive and the legislative.

In Europe the position varies considerably from State to State.

We have already seen that the UK soiution, although not amounting Lo 2
real disciplinary system, is based, at least as regards the judges of the
superior courts,on the Queen's power, subject to the opinion of both Eouses
of Parliament. The other Lurcopean countries have followed a completely
different line; as a rule they have stressed rhe separation of powers DY
adopting judicial type procedures and have situated the disciplinary courts within
or alengside the judicial organisation, though sometimes reserving to the
Executive the right to initiate proceedings either directly or through the
Chief State Counsel’s department.

It is true, however, that the choice of a judicial procedure has generally
been imposed by the nature and importenc: of the rights which may be reduced
or adversely affected by imposing & discipiinary sanction so that, in fact,
several countries have guaranteed the protection of legal proceedings not
only for judges but for all public employees.

In the Federal Republic of Germany the subject is regulated by the
Judges Act of 8 September 1961 and the Disciplinary Codes issued by the
Federation and the LHnder.

The history of disciplinary proceedings in Germany reveals the detailed
specification of the judges' duties and disciplinary offences: already in the
18th century frederic il succeeded where the King of France failed, ie in
imposing on the judges a disciplinary system pased on very detailed rules.
Nevertheless, tiie Cerman system does not provide a complete definition of
disciplinary offences. The independence of the judges is nevertheless
sufficiently guarantesd because disciplinary liability does not affect the
content of decisions or supporiing measures. On the contrary, the judge 1is
only liable for faulte committed in relation ToO the other duties of his
office, which are easily identifiable as the duties imposed on him as &
public officer (punctuality, correct behaviour to the parties etc). Further-
more, the judge ts always permitted to draw attention to the possible effect
of a disciplinary measure ou his independence (Judges AcCT, section 26). It
should also be pointed out that a judge, being subject only to the law, may
Aot receive directives on any matter relating o the exercise of his juris-

dictioi.

The disciplinary sanctlions &re VEry varied, including corrective
measuyres such as a renrimand or non-criminal fine or a disciplinary transfer,
or sanctions invoiving removal from judicial office such as dismissal. However
the ludges of the nigher federal courts can only be punished by & reprimand,

fine or dismissal.
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The strongest guarantee of the judge's independence is the fact that
the disciplinary authorities form part of the judiciary. The disciplinary
control exercised by the superior authority includes the power o reprimand
the judge and call for a better performance of his duties. The judge himself
has the right to call for formal proceedings which are always necessary for
the application of more sevious sanctions.

4 court with special jurisdiction (Dienstgericht) decides in the first
place on the commencement of proceedings and the adoption of provisional
casures (suspension from office, reduction of salary) and their possible
revocation. An appeal is pfOVlded in the case¢ of proceedings against judges
2f the L¥nder courts; in the case of the judges of the superior federal
courts, jurisdiciion is exercised by a section of the federal court, whose
decision is final.

1

A special case of liability is provided for in Article 98 of the Basic
Law. A judge who has violated the fundamental principles of the Comstitution
mey be impeached by Pariiament before the Constitutional Court and with a
special majority the court may remove him from office or crder his retivement. i
e h0u1€ be mentioned that under Article 92 of the Basic Law the Consti- !
utional Court is itself a judicial body and that its members, by viriue of
their election by the two Houses of Parliament and special guarantees of their
status, ere independent. The procedure is regulated by Constitutional Court
Act of 12 March 1951 (section 58 which refers to section £9)., The link
between the judiciary and the legislature is effected on the initiative of
parliament: after deliberation by the Assembly, the Speaker draws up the
indictment which a delegate of the same Assembly argues before the court.
Thie is a special procedure for an exceptional! case; it is perhaps doubtful
whether it constitutes a disciplinary proceeding since the object seems to be
rather the solution of a problem of constitutional balance rather than the
punishment of a judge.

rt b

2. In France the Third Republic reservad jurisdiction in disciplinary
matters for the court of cassation, the highest organ in the judicial system.
The Constitution of 1946 which established a diffevent balance between the
verious powers of the State set up the Judicial Service Commission, and
conferred this function as well as other functions relating to judges on it:
the disciplinary tribunal for judges was thus placed outside the organisation
of the ovdinery courts. This change did notf go uncriticised: the members

cf ithe Judicial Service Commission wers chosen by the President of the
Republic who, tegether with the Minister of Justice, etiended its meetings,

2 fact which could raise doubts as to the real separation of powars and

1,

the impartiality of such a disciplinary tribunal,

The Congtitution of 4 CGetober 1958 confiprmed the jurisdizticen in

& iplinazy matiers of ithe Judicial Service Commission as regards the judges

{ les €4 and 65); its composition and powers were governed by

Order 58-17 ?1 of 22 December 1958. This establishad a commission of nine

e nted by ithe President of the Republic {three members of the

court of cassat' on and three judges of the courts of firat instance and appeal
1

chosen from e list prepared by the office of rhe court of cassation; one
judgs of ¢

the Ceonseil d'Etat chosen from a list of three names submitted by




the Ordinary General Assembly of the Conseil d'Etat; and two perscne who were
not judges). In carrying out its administrative duties, the Judicial Service
Commission is presided over by the President of the Republic and the Minister
of Justice is the Vice-President; when it is acting as a disciplinary
tribunal for judges {and thus exercising a judicial function), the President
of the court of cassation presides; the President of the Republic and the
Minister of Justice do not attend its sittings in this case.

Although French judges sometimes complain that the judiciary does not
participate in the appointment of the members of the Judicial Service
Commission, the system seems to guarantee their independence; and the possi-
bility of an appeal to the court of cassation against the decisions of the
Judicial Service Commission (owing to their judicial nature) is & further
link connecting it with the judicial system.

The commencement of disciplinary proceedings is, however, a matter for
the Minister of Justice: it is he who under paragraph 50 of Order No. 58-1270
reports to the Judicial Service Commission the facts justifying disciplinary
proceedings against judges; it is he whe sends to the President of the court
of czscation the file reiating to the judge concerned and the documents
relating to the case; it is he, agsin, who in urgent cases can forbid the
judge concerned to exercise his functions until the final decision, but only
onn a proposal from the accused judge's ofiicial superiors and after taking
the commission's advice (paragraph 47). He is, however, excluded from any
investigation of the case, which is conducted by & Rapporteur appointed by
the commission; the only representative of the Executive before the commission
is the Director of Judicial Services and provision is made for him to
be heard on the day fixed for the oral proceedings (paragraph 513,
Paragraph 58 of Order 58-1270 correctly states that disciplinary power as
regards judges is exercised by the Judicial Service Commission, which in fact
controls the entire proceedings.

As regards State counsel, gince they comstitute a hierarchically
organised body under the directions of the Minister, disciplinary sanctions
are applied by the Minister himself on the advice of the disciplinary
commission for State counsel {paragraph 39). This body is sufficiently
representacive of the various hierarchical levels of the members of that
department. The Minister's powers are thus limited because he cannot impose
a sanction on the officer concerned if the disciplinary commission is of the
opinien that no fault has been committed in the case; he can, however, submit
the question to a special board set up in the court of cassation, whose
decision is binding.

The act by which the Minister of Justice applies the sanction does not
appear to be a judicial act; and an appeal lies tc the Comseil d'Brat. The
power conferred on the Minister is obviously due To the fact thai in Trauce
the Chief S8tate Counsel's Department is dependent on him; and it is probable
that the fact that State ccunsel are to a considerable degree represented
or the disciplinary commission (o a greafer exten than judges on the iists
for the appointment of members of the Judicial Service Commission) was due
to the desirability of limiting the power exerxcised by the Executive.
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Finally, the procedure gives both judges and State counsel the same
procadural guarantees: making the file available for inspection as socon as
the case comes before the Judicial Service Commission (or the disciplinary
commission for State counsel), the right to be assisted by a colleague or by
# barrister and the right to inspect the relevant documents at least 48 hours
before the hearing (paragraphs 51, 52 and 63 of Order No. 58-1270).

In this system, in view of the large variety of sanctions (reprimand,
transfer, withdrawal of certain functions, reduction of increment, reduction
in grade, compulsory retirement and dismissal with or without suspension of
pension rights), the absence of a prior legal definition of the disciplinary
offences cannot be considered as a threat to the independence of members of
the legel service., This defect could, however, cause some difficulties,

The wording of paragraph 43 of Order No. 58-1270 is in fact very wide with
respact to both judges and State counsel because it includes not only faults
in connection with the duties of one's office but all faulis concerning the
duties of one's status including those likely to affect the honour, reputation
and dignity of the profession. This seems to open the way for disciplinary
control extending even to private life as a member of the legal service

never ceases Lo be an office-holder.

3. The disciplinary system of the Kingdom of Spain is regulated in a very
detailed fashion: a better and more detailed definition of disciplinary
offences is matched by the various types of sanctions, jurisdiction to impose
which lies elither with a number of bodies within the court system or with

the Judicial Service Commission and its disciplinary section.

The Judicizl Service Commission was established by the Constitution of
29 December 1978 and regulated by Instituticnal Act No. ! of 10 January 1980:
it is external to the courts' system and at the same time governs and
represents the judiciary; like the corresponding commissions in France and
Italy it is of mixed composition, and like the latter is characterised by its
complete independence of the Executive, Twelve of its members are directly
elected by judges of all categories; the other eight members are appoinrted
by both douses of Parliament from among lawyers and jurists; the President,
whe is alec President of the Supreme Court, is appointed by the King on the
proposal of the plenary commission,

The disciplinary section is an organ of the commission (section 26 of
the Institutional Act) and reflects its composition, one judge of the Supreme
Couri, one judge of the courts of appeal, a judge of the courts of first
ingtance and two lay members).

The establishment of the commission and its disciplinary section have
in fact changed the system, which nevertheless retains certain features going

l I

Gacl te Part XIX of the Imstitutional Act governing the judiciary of

15> September 1870 (as amended by the Act of 20 December 1952). The power to
impose disciplinary sanctions is still exercised by a number of different
organs, consisting of one or more individuals depending on the nature of the
sanction: the Presidents (of the Supreme Court, the ceniral labour court and
the courts of appeal) can impose sancitions such as a warning or caurion on
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justices of appeal or judges subject to their authority; the councils of the
presidents of the same courts (Salas de gobierno) can impose the sanctions
of a simple reprimand or & fine; the disciplinary section of the Judicial
Service Commission can impose mwore serioug sanctiens such as a serious
reprimand, delaying prcmotion, stopping of salary and suspension from the
service; finally the full Judicial Service Cormmission can impose the very
serious sanctions of termimation of office and dismissal., The unity of the
system would, however, seem to be guaranteed by the jurisdiction of the
disciplinary section to deal with all appeals against the decisions of the
presidents and of the Salas de gobierno'while the full Judicial Service
Commission hears appeals against [irst instance decisions of the disciplinary
section.

The forms of procedure {(summary in the case of fines and lesser sanctions
and formal in the case of more serious sanctions) provide the guarantees of
an opportunity of answering the charge and a hearing for the accused;
however, owing to their ingulsitorial nature and the authorities involved
they must be classified as administrative decisions; an appeal therefore
lies to the Supreme Court in accordance with the procedure governing
administrative cases.

4. T have meither the authority nor the necessary experience to criticise
the disciplinacy systems of other European countries, but will nevertheless
attempt, by describing in rather les- surmary fashion the characteristics ot
the Italian instituvicns, to bring out tue differences and measure the
advantages and disadvantages.

Like France, italy decided to place the disciplinary court for judges
outside trhe organisation of the crdinary courts and maintain a very clear
separation betwsen the right ro commence proceedings and the actual proceedings
of the disciplinary court. Nevertheless, the resulting balance of power
between the judiciary and the Executive 1s very different.

The Constitution of the Republic of Italy, which was promulgated on
97 December 1947, deals with the judiciary in Part IV {articles 101 to 113).
The solemn promouncement of the independence of the judiciary (Article 101 (Z):
"Judges ere subject only te the 1aw™) is followed by the principle of the
separacion of the judicial power (Article 104 (1) "The judiciary is autonomous
and independent and not subcrdinale To any other power'). These formal
guarantees of independence and autonomy are matched in the same Article 104
and the following articles by the establishment of a Judicial Service
Commiseion, on which is cenferred the power (o make all administrative
decisicns relating to judges (appointments, nomination to office, transfers,
prometions and disciplinary measures); provision is also made in outline
for its composition.

ut

-+

The resviting system is characterised by the complete independence of the
judges and the judiciary both of the Executive and of the legisleature.

Republic whose nigh funcilons cannot be classified as part of the Executive.
The powers 0L &
non-exinLent &

The Chairman of the Judicial Service Commissien is the President of the
N
A

o Minister of Justice with regard to the judges are practically
e himse.f is not a member of the Judicial Service Commission.
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The President of the court of cassation and the Chief State Counsel
srtached to that court are members by vivtue of their office and two-thirds
of the other members are judges directly elected by their colleagues.

As regards the legislature, the fear that the autonomy of the judiciary
would lead to the formation of a separate hody was the reason for
reserving to parliament the right to elect the other members from among
university law professors and barristers who have practised for at least
15 years.

The majority in the Judicial Service Commission i3 thus reserved for
members of the legal profession and the independence of the lay members is
also ensured, because although elected by parliament they are not required
to give an account of the manner in which they exercise their functions.

it is clear that the jurisdiction conferred on such a Judicial Service
Commission under Article 105 of the Constitution with regavd to disciplinary
matters imports a2 guarantee that this duty will be exercised in complete
independence.

As the Constitution of the Republic is not a "flexible" constitution,
the system has developed by using the gaps left by the comnstitutional
guarantees, ie it has concentrated on the number of elected members and the
machinery for their election. It is impossible to understand this develop-
ment if cone is not aware of the tensions which affected the Italian judiciary
during this period.

The previous régime, between the two wars, had gradualiy strengthened
the hierarchical principle. Although, even under the Fascist régime, the
Ttalian judiciary had always retained a certain independence.it was organised
entirely on hierarchical principles. The organisation of the cffices and
furictions at different levels of jurisdiction was matched by a2 similar
organisation of prometion by providing for wvarious grades, ie 2 pyramid at
the top of which we find the President of the court of cassation. The judges
of this court were thus at the same time judges of appeal of last instance
and the aristocracy of a sort of judicial army. Their power within the
judiciary was based on a system where promotion depended on merit according
to the assessment of commitiees of which they ware members. Discipline was
exercised by the Minister of Justice after consulting a disciplinary court
witoge members were also chosen among high-vanking judges.

It is obvious that although the Constitution itself had provided an ideal
solution te the problem of the autonomy of the judiciary vis-3-vis the other
powers, it was nevertheless necessary to achieve a guarantes of independance
for the judges within the judiciary itself, The judges and their national
asasociation therefore soon attempted to give practical form to the consti-
tutionel principle {Article 107 (3)) that no distinction should exist between
judges except by reason of the functions they exercised and that, as regards
the composition of the Judicial Service Commission and its disciplinary
section, the number of members of the court of cassation should be reduced.




However, under Act No. 197 of 24 March 1958 the disciplinavy section of the
Judicial Service Commission was made up of six members and four substitutes:
the members included,alongside three lay members, the President and four ’
judges of the court of cassation but only one justice of appeal and one judge
of first instance represented these much more numerous categories, These
proportions did not even correspond with the composition of the Judicial
Service Commission Ltself {six members of the court of cassation, four justices
of appeal and four judges of first instance). The criticism was thus directed
towards the composition of this body which did not fairly represent the
various categories of judges and against the attribution of disciplinary
jurisdiction to the ssction and not to the full commission as reguired by
Article 105 of the Comstitutiom. Questions of constitutionality were ralsed
but rejected by the Constitutional Court in its judgment No. 168 of

23 December 1963.

However, from the political augle the question remained open and Act
No. 1198 of 18 December 1967 altered the compesition of the section: the number
of members was increased to 15 including four lay members, one of whom was
the Vice-Chairman of the Judicial Service Commission, and the President of the
court of cassation was excluded. Among the 11 professional members, five
judges of the court of cassation, three justices of appeal and three judges
of first instance reprecsnted the various categories. For disciplinary
proceedings, however, Cthe board was ~omposed of only nine judges (three lay
judges, three judges of the court of cass.tion and three justices of appeal
or first instance chosen by lot); a constitutional appeal was again brought
and the Constitutional Court by its judgment Ho. 12 of 2 February 1971 held
that the provisions relating Io the composition of the board were unconsti-
tutional. Since 1971, therefore, disciplinary proceedings have been dealt with
by the disciplinary section sitting as a bench of 15 members.

Finally act MHe. 1 of 3 January 1981 seems to have provided an acceptable
solution. As an Act {(No. 695 of 22 December 1975) had altered the composition
of the Judicial Service Commission (increasing the number of elected members
to 20 judges and six lay members), it was pessible to constitute the disciplinary
sectior with the same proportion of members in each category as the fuil
commission and at the same time reduce the number of the judges from the court
of cassation. At present the section consists of nine members (three lay
membars including the Vice-Chairman of the commission, two judges of the courtl
of cassation, & justice of appeal, two judges of first instance and one
further judge who may be of any category) and seven substitules; with the
same composition of nine members it investigates and tries cases and gives
its decisions.

Tt should, however, be stated that in the meantime the structure of the
sugiciary has completely changed: the mejority system for the election of
iudges o the ludicial Service Commission has been abandonad {Act No. &95 of
27 December 1973) and the members of the commission and its disciplinary
section ere elected by a single national body with no distinction of category
with the result that they are chosen less because they are members of a
particular court than by virtue of the position they occupy in the ideological
spectrum of the judlciary. Tt is not easy to identify the consequences of

~his change.
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It may well be that the proportional system chosen for the election of
dges to the Judicial Service Commission has increased the influence of
rganised groups within the judiclary and 2lsc their influence on the commission
self and its disciplinary ssction. In fact, it appears that the new
compositien has led to a sharper exercise of disciplinary power although
ideological conflicts have raised some problems. 1t also seems that the
ideological influence in the appoiniment of its mwembers has strengthened the
commission's tendency to extend its powers. With regard to disciplinary
proceadings, this tendency has become apparent on the practical level im the
information given by the commission to those entitled to bring proceedings
with a view to their doing so in particular cases; and by the emergence of

2 movement of opinion among judges and politiciansg that the right Lo commence
disciplinary proceedings should be controlled by the section.

P U
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5. This tendency is at present arrested by a procedural bar, ie the very
clear separation between the right to bring the proceedings and the proceedings
themselves and between those entitled to bring proceedings and the disciplinary
section of the commission. The Constitution (which in Article 112 lays down
the principle of compulsory prosecution) speaks in Article 107 (2) of the
right, and not the duty, of the Minister of Justice to bring disciplinary
proceedings; it is obvious that this right and its exercise involve the
Minister's political responsibility for the exercise of his discretion in
this respect. Paragraph 29 of the Royal Legislative Decree No. 511 of
31 May 1946, which provides the specific cases in which proceedings are
mandatory, implicitly confirms that they are normally discretionary. In the
resulting system the bzlance rests on twe separate powers exercised
respectively on the one hand by rhose entitled to bring procesdings and
on the other by those who try the case.

The constituticnal provision conferring the right to bring proceedings
onn the Minister indirectly confirms the impossibility of bringing disciplinary
proceedings ageinst judges by reason of the content of their decisions and
more generally of choices made in the exercise of their judicial functions; as
the Minister has no povers in relation to these choices (he only has the
pelitical power and responsibility for the organisation of the judiciary and
its departments), he cannot complain to the discipiinary section ahout the
way they are exercised.

Under Article 107, mentioned above, the Minister's right to take
adings i¢ obviously contained in a guarantee, ond is not a constitutional
urvat*on of power fo the Minister,

graph Z7 of the Royal Legislative Decree No. 511 of 31 May 1946, as
amended by section 14 No, 2 of Act No. 195 of 24 March 1958, confers the same
the Chief State Counsel attached to the court of cassation. Although
ta Time judges against whom proceedings are taken express doubrns as
stitutionality the general opinion is that these doubts are

unfounded (Cone. Sup. Mag. 28 May 1974, proc. n. 257; cass, civ. 13 December 1975,
n. 743, ord.). The fact that the power is conferred both on the Minister and

the Chiel State Counsel ensures a better protection of the reauvirements of

the judiciary because the Minister is inclined to bring disciplinary

proceedings principally on pelirical grounds whereas the Chief State Counsel

by virvitus of his professional and court experience and his independence of the
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Executive is much more sensitive to problems of professional ethics. It is,
however, true that the Minister of Justice is entirely independent of the
Judicial Service Commission and the disciplinary section whereas the Chief
State Counsel, who is not a member of the disciplinary section could be
subject to its infiuence as he is a member of the Judicial Service Commission.
It should, however, be added that a relatively simple system of prior
communication ensures co-operation in commencing proceedings between the

Chief State Counsel and the Minister, and the latter cannot bring proceedings
otherwise than by calling on the Chief State Counsel who must act as
prosecutor in the subseguent proceedings.

A1l this explains the meaning of itwo different Biils (No. 272, tabled
in the Chamber of Deputies on 4 August 1983 and No. 251 tabled in the Senate
on 20 Octcber 1983) at present being examined by the Italian Parliament, the
object of which is to alter the system: one provides that the right to bring
proceedings in his discretion shall be vested exclusively in the Minister of
Justice so that the commencement of all disciplimary proceedings is in the
hands of a politically responsible authority; the other confirms the right
of both the Minister and the Chief State Counsel to bring proceedings but
makes provision for the disciplinary section o exercise control over the
decisions of the Chief State Counsel.

in fact the present situation is somewhat ambiguous since, as the
Minister of Justice dces not control the C.ief State Counsel's department,
he depends on the Chlef State Counsel, as the highest prosecuting authority,
to conduct the disciplinary prosecution on his behalf.

0. In this context the fact that disciplinary offences are not defined by
statute has certain disadvantages.

As a vrule, rthe principle of z mandatory prosecution is defined in
relation co the accused: it is required that the charge corresponds to a
ctatutorily defined model of behaviour. The problem may, however, also be
defined in relation to the prosecuting authority, since the conduct of
proceedings requires that they shall be based on a model which is identical
for the prosecutor and the court. This is of little importance in an
ideclogically homogereous Legal service because the prosecutor and judges
probably accept the same standards and the problem then is to decide whether
the standard has bsen observed., But the Chief State Counsel's professional
experience and the Minleter's political experience are not homogereous  and
the disciplinavy section reflects the ideological diversity in the judiciary:
Wis means that if chere are no sufficiently detailed definitions of
isciplinary offences, sharp coniliets affect proceedings whose subject matter
s a type of conduct which directly or indirectly affects one's conception
of the functions of the ‘udge and his place in the new sociely.

0. et

[

Moreover, aparc from the difficulties in defining the types ol bzhaviour
which constitete disciplinary offences the absence of pre-existing definitions
creates & problem in that there is too wide 2 iigecretion in the imposition
of sanctions. The fact that detailed provision is made by statute for a
aumber of diffsyent sanctions (in Italy: warning, reprimand entered on the
file, logs of seniovivy, tarminatlon of office and dismissal) dces not provide
sn enswer Lo Che guestion concerning the relaticnship between the sericusness
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On this point the Italian tradition follows the Napoleonic model:
dizsciplinary offences have always constituted an open-ended series and {with
the exception of a very short period: the so-called Orlando Act (Act No. 438
of 17 July 1908)) the law has even avoided giving examples. AL present
paragraph 18 of Decree Ko. 511 of 31 May 1946 states that the judge may be
subigected to disciplinary sanctions if ‘he acts contrary to the duties of his
office or behaves in such a way in the exercise of his functiong or in his
privete 1ife that he injures the reputation of the judiciary or renders
himeelf unworthy of the confidence and respect due to a judge'.

Questions of constitutionality have been raised without effect in this
connection., In fact the case law of the disciplinary section has illustrated
vhe impossibility of defining disciplinary offences in advance with sufficient
detail and completeness owing t0 the very wide variety of, sometimes unfore-
seeabLe, conduct requiring to be sanctioned. There are at present several
bills being examined by parliament, the object of which is to definme, on the
basis of the experience of the disciplinary section, the types of behaviour
for which sanctions should be imposed (No. 268 tabled in the Senate on
26 October 1983; No. 251 in the Senate and No. 272 in the Chamber of Deputies
as above-mantioned); but none of them provides for a clearly defined
exhaustive series of definitions of punishable conduct. It should be noted
+hat one of these bills (No. 268 tabled in Senate) seecks to introduce a type
of control of judicial activity by making it possible to impose a disciplinary
sanction on a judge who inexcusably performs acts entirely contrary to the
rules (section 6 No. 1 by virtue of a "serious, obvious and indisputable
violation of the law due to gross negligence or deliberate misfeasance™).

Furthermore the procedure, which is modelled on criminal proceedings,
gives the judge accused of a disciplinary offence the same guarantees as
the code of criminal procedure confers on accused persons: prompt information
of the existence of an investigation, availability of the file for inspection,
hearing of the accused, summons to appear before the disciplinary seciion and
the right to be assisted by a colleague (but not by a barrister) and an
appeal to the court of cassation againsit the section's decision. This is a
system of procedural guarantees entailing the nullity of any steps zaken in
vieclation of these guarantees and providing plenty of waiting time and
cppertunities for adjournmente.

7. The long duration of disciplinary proceedings is prejudicial to the

ju ge 2 independence and peace of mind and also the scund administration of
juetice since the possibility of adjourning sine die the disciplinary

proceedings and the decision of the case impose a sort of conetraint; the
punishment sometimes arrives when the offence has been forgotten. That is

why several systems have pul temporal limits on bringing disciplinary proceedings
by establishing preclusive time limits or limitaticn perieds. In Italy

neither Decree No. 511 of 31 May 1946 nor Act No. 195 of 24 March 1938 laid

such time Limits: the sensitive nature of judicial functions seemed to

ify this policy which ensured that 2ll offences would be punished. The

wae thus liable without any temporal limit te disciplinary proceadings
faults which might be commenced by Ministers or Chief State Counsel.

this conftexi a constitutional appeal was soon submitted to the Constitutional
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Court which rejected it by its judgment No. 45 of 22 June 1976 but at the
same time commented on the desirability of correcting the system. Finally,
Act No. 1 of 3 January 1981 has provided time limits both for starting
proceedings and for the decision at first instance. Under section 12 of the
Act the Minister and the Chief Staie Counsel may bring disciplinary
proceedings within a year after they have been informed of the facts: this
ig obviously a preclusive time limit based on the failure to act and the
presumption of lack of interest in taking proceedings against the person
concerned; the period fixed is fairly long and amply sufficient for those
entitled to bring proceedings to decide on whether it is desirable to do so.
At present a Bill tabled by the Minister of Justice which proposes to reduce
the time limit to six months is being considered by Parliament.

Once the disciplinary proceedings have been commenced, the summons for
the oral hearing of the case before the disciplinary section of the Judicial
Service Commission must follow within & vear; and within the next two years
the disciplinary section must give its decision. Failing this, under
section 12, mentioned above, the proceedings lapse unless the accused himself
desires them to continue. One might think that one year would be sufficient
for the investigation and issuing the summons and that two years would be
sufficient for the decision of the case at first instance; furthermore the
running of time is suspended if if is necessary for the decision of the case
to await the result of criminal proceediars, if a question of constitutionality
is raised, if an expert opinion is required or if the accused applies for and
is granted an adjournment. However, the two time limits connected with the
activity of the disciplinary section raise the problem of the true balance of
a system characterised in principle by the fact that the right to bring
proceedings is conferred on the Minister, who is politically responsible for
the proper administration of the judicial services, and the Chief State
Counsel and the fact that the Judicial Service Commission alone has juris-
diction to try the case. If the proceedings lapse owing to failure fo act
by the disciplinary section, ie the judicial authority, this has an effect
on the commencement of proceedings, ie the exercise of the power conferred
on the Minister and the Chief State Counsel; the disciplinary section can
bring about a denial of justice in the disciplinary proceedings by merely
failing to comply with the time limits for issuing the summons to attend and
deciding the case. This raises the question of constitutionality as & matter
of procedural law since the Minister's right to commence disciplinary
proceedings is guaranteed by 107 {(2) of the Constitution. On the practical
ievel the problem is of some importance; the solution provided by Act No. 1
of 3 Jenuary 1981 must also be seen in the situation I mentioned which is
characterised by the tendency of the Judicial Service Commission to extand
its powers and assume control of bringing disciplinary proceedings one way
or ancther (even by the improper use of time).

Va fonciusion

My report is very summary and indeed gives rvather disproportionate
actention ©o the compesition of the discipiinary organs in the Latin countries.
I apologise for this,bet in fact it is not my intention to provide you with a
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detailed account of the personal liability of judges in Europe, but rather
to stimulate discussion by drawing attention on the one hand to the inter-
action of problems connected with civil and disciplinary liability and on
the other the impossibility of finding solutions on the purely technical
legal level.

The problem is a political one since it affects the relationship between
the powers in the State: French, Italian and Spanish experience, which is
apparently similar is very interesting in this connection. The policy of
entrusting the management and discipline of the judges to a Judicial Service
Commission ceonstituted in such a fashion as to provide a liaison between the
judiciary and the other powers in the State seems to confirm the idea that
a complete separation of powers is no longer regarded as desirable; these
three experiments, each against a very differenr background, would appear at
present to be leading to different results. That is why at the end of
my report I ask you the following questions:

Is it desirable that the State should accept the civil liability for
the faults of judges when the tendency of the judiciary is to establish
complete separation?

Is the judge's personal liability perhaps the price he must pay for his
independence?

Does disciplinary control within the judiciary itself favour the
establishment of the judiciary as a separate body?

What is the effect of the absence of statutorily defined punishable
offences on the independence of a judge in relation to the judiciary?
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ESSENTIAL ELEMENTS FOR A LEGAL REGIME GOVERNING PUBLIC LIABILITY FOR JUDICIAL ACTS

by

Mr J VELU,
Advocate General attached to the Belgian Court of Cassation,
Professor at the Free University of Brussels

INTRODUCTION

A, Fxclusion of public liability for judicial acts from the general scheme
of public liability

1. On 18 Seprember 1984 the Committee of Ministers of the Council of Europe

adopted Recommendation No, R (84) 15 on Public Liability (1), requesting the !

member States to be guided in their law and practice by the principles annexed '

to the recommendation, which laid down minimum standards for the protection of

individuals (2). ]
|
|

Tt appears from the Appendix te the recommendation that the public
liability to which the recommendation applies does not cover acts of the
public authorities relating to the adminigtration of justice unless two
conditions are satisfied: the act causing the damage is either "a neormative
act ia che exercise of regulatory authority" or "an administrative act which
is not regulatory” or a "physical act" (3) and the act must not have been
done ''in the exercisc of a judicial functi a" (4). Commenting on these two
conditions the explanatory memorandum of the recommendation siresses the
fundamental distinction "between acts done in the exercise of a judicial
function and purely administrative acts concerning the administration of

|
s
{1) See the text and relevant explanatory memorandum of this recommendation 1
and ite Appendix in the brochure entitled "Public Liability™, pubiished |

in 1985 by the Legal Affairs Directorate of the Council of Europe. : l
l

(2} The essential parvt of the rules governing public liability set out in
the Appendix to the recommendation is stated in the first two primciples.

Firstly, ‘'reparation shculd be ensured for damage caused by an act due
to 5 failure of a public authority to conduct itself in a way which can
reascnably be expectad from it in law in relation to the injured person”,
such failure is "presumed in the case of trensgression of an established
Jegal rale® {(Principle I: sez the comment on this principle im "Public

Lizbilicy”, the above citad brochure st pp. 13-15, paras 15-23).

decondly, even if rthe counditioms required by this first principle are not
satisfied, "repavation should be ensured if it would be manifestly unjust
to ailow tine injured person alone to bear the damage, having regard fo the
foilowing circumstances: the act is in the general interest, c¢nly one
person or a iimited number of persoms have suffered the damage and the

act was exceptional or the damage was an exceptional result of the act’.

ion of this second primciple may, however, "'be limited to
crias of acts only” (Principle II: ibid, pp. 15-16, paras 24-27).

ol

{3y Appendiz, Scope and definitions, para &; see the commentary, above cited
brocnore, paze 12, para 12.

(&) Appendix, Scope and definitions, para 3.




- 78 -

juetice; the former do nmot come within the scope of the recommendation; the
second whether performed by the judge himself or by his assistants ... are
covered by the recommendation (1).

NB: Owing to their specific characteristics, acts performed in the exercise
of a judicial function are thus excluded from the public liability dealt with

in this recommendation.

B. Purpose of the report

2, The peculiar purpose of this repdrt is to try and define the essential
elements of 2 system of public liability applving to judicial acts,

Any research dedicated to this purpose cannot overlook the important work
done in 1983 by the Council of Eurcpe Committee of Experts on Administrative
Law which has led to a draft recommendation and commentary which were submitted
in 1983 to the Furopean Committee on Legal Co-operation (2) to which we will
be referring on more than one occasion (3.

Although a theory dealing with the essential elements of public liability
for judicial acts should, legically, be based on a comparative study of the
various seoluticns adopted in the domestic law of the various States we did not
feel it necessary to undertake a study of this type in this report. The reason
is that this has been very well done quite recently by Professor Mauro Cappelletti
in the substantial general report which he presented to the XIth International
Congress of the Academy of Comparative Law, which was held at Caracas (Venezuela)
from 30 August to 4 September 1982. I considered that in order to avoid un-
necessary repetition I could, as regards the comparative law aspect, vefer the
reader to the work of this eminent jurist (4).

C. Scope and definitions

1, The concept of public liabilicy

3, 1t should be pointed out at the beginning that the system of liability for
judi 1 acts which we will examine in this report relates solely to public

ty, ie the obligation of the public suthovities to make good damage
d by judicial acts {5); this system therefore has nothing to do with the
personal 1liability (criminal, disciplinary or civil) which may be incurred by
officials who have performed judicial acts causing damage and which may arise
either from the principal action brought by the victim himself or from an action
for indemnity brought by a public authoxrity.

I
[¥3]
P
w
R

(L} Bee commentary, above cited brochure, page 12, para 13.

{2} Council of Europe document CDCJ (833 5.
{3) This is the decument to which we will be referring when later in the

i
report we use the expression "1983 draft recommendation’,

(4} The revised version of Professor Capelletti’s report has been published
under ihe title "Who watches the watchmen? - a comparative study on
iudicial responsibility' in the American Journal of Comparative Law,
Yolume ¥XXI, 1983, No. 1, pp. 1-62; see references to the various national

o
LA
R

Cf

Appendix teo Recommendation R {84) 15 of 18 September 1984, scope and
definitions, para 1, and the Appendiv to the 1983 draft recommendatlon,
scope and definitions, para 2.
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That is why in the rest of this paper I have felt entitled to use
the expression «judicial actsh® as an autonomous concept.

From two points of view this must be undersicoed in a wide sense.

Firstly the expression #act) will ipclude any conduct {action or
omigsion) producing direct effects on a person's rights, freedoms or
interests.

Secondly, the expression ¢judicial acty itself means, to borrow the
terminology of Recommendation No. R (84) 15, any act carried out in the
adwinistration of justice which is performed in the exercise of a judicial
function (1).

For our purpose a judicial function refers not only to giving a
judgement in contentious proceedings but also any functiom exercised
cither by members of the legal service or on their behalf or under their
responsibility, supervision or direction with the object of contributing
to the establishment or execution of such judgements.

The suggested definition thus proposes a distinction between two
categories of judicial acts.

S. The first category includes all acts performed in the exercise of
powers the object of which is to give judgements in contentious
proceedings (2).

By judgement in contentious proceedings we mean any decision of an
organ of the public authorities which, having su obligation to be
independent and impartial, aiter a Lrlalg which must be fair, makes a
decision on a dispute according tc the rules of law: furthermore this
decision must be capable of binding the parties.

This definition, which is based on the werding of Articles 6 (1) of the
European Convention on Human Rights and 14 (1) of the International Covenant
on Civil and Political Rights, is complex in the sense that 1t cannot be
veduced to a single criterion (3). It implies that in order to determine

{1 Appendix, scope and definitions, para 5.

{2) Judgements in contentious procesdings are sometimes referred fo as
¢judicial actsy» in the narrow seunse.

{3) On the argument that the concept of a court within the meaning of
the provisions of the European Comvention on Human Rights can also
not be reduced ro a single criterion, see my study «La notfion de
"tribunal® and the associated concepts in the Convention for the
Protection of Human Rights and Fundamental Freedoms® in Liber
Amicorum Frederic Dumon, Antwerp 1933, Volume IT, page 1287 et seq,
esp. pp 1300-1305.
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- Criterion relating to the binding nature of the judgement as between
the parties:

The act must be capable of being regarded as binding on the parties,
ie as having legal force and constituting an obstacle to any repetition
of the proceedings. :

Although the nature, conditions and effects of the rules relating
to the binding effect of the judgement may differ in the legal systems of
different States and even within each system depending on the subiect
matter (1), it is generally accepted that this binding force is final and
can no longer be attacked when the judgement is givenm at last instance,
the time-limits for ordinary appeals have expired or the party against
whom the judgement is given has accepted it.

6. The second category of judicial acts referred tc in the proposed
definition includes all acts dome in the exercise of the various powers
the object of which is fo contribute to the establishment or execution
of judgements in contentious proceedings, provided, however, that they
can be imputed either vo members of the legal seyvice or to other orgaus
of public authority acting under the authority, responsibility, supervision
or direction of members of the legal service.

This relates principally to acts or cmissions which may oeccur:
- in performing duties forming part of the functions of the police, ie
the functions concerned with the investigation of offences, collection of
evidence and placing the offendere at the disposition of the courts
(eg the improper prolengation of police custody, illegal searches ete).

o~
e
T

The concept of a «decision binding on the partiesy should not be
confused with that of a ¢final dacisions.

In the legal rerminolegy of the Council of Europe one generally
understands by a final decision a decision which is final in tfhe
sense of being irrevocable, either because it is not sublect to
ordinary appeals or because the parties have exhausted the appéeals
or allowed the time for appealing to expire without taking action
{Explanatory report on the European Convention oa the International
Validity of Criminal Judgements, Council of Europe document 1970,
commentary on Article 1 (a), page 22: explanatory report on

Protocel No. 7 to the Convention on the Protection of Human Rightsg
and Fundamental Freedoms, Council of Eurovpe document H (84) to § rev,
commentary on Article 3, page 11, No. 22

.




- in the conduct of the ipvescilgation or plppcrahzon of the case
(illegal conduct by the ijavastigating judge ov irvestigating court,
arbitrary seizures, loss of documents) ,

- during the trial proceedings thamselves,
- in the ezecution of judgements in contentious proceedings where the

acts of execution complained of fall within the jurisdiction of the
judicial awthorities etc.

7. The following are, therefore, not Lo be consideved as judicial

acts even although they relate ro the &d dministration of justice: acts of
judicial administration and in p rticolay judzewants in non—contentious
proceedlngs5 je decisiong which cge nezke in matters where there is

no dispute when they ave LX&TCISlL nowers of recording, regularising,
protection, guardiansiip. duthor1saL10a or control: for example judgements
whose purpose is to rectify, record ov approve certaia transactions (1).

- acts by the judicial authoricies relating to the organisation of
court departments,

administvative acte by ine administracive authorities relating to

the administration of justice, wiih the exception of those taken under the
autho*itv, fcspon91ul11cy, super ion o direction of members of the legal
service with a view to tha estao wment or execution of judgements in
contentious proceadings.

o, Plan

8. T have decided o divide this report into Lwo paris.

The f{irst patl deals with the examination of caytaln rules of
internationali iaw. A theory on the ess sential elements governing this
subject cannck possiciy be CONSLIUC red without takiag account of the rules
dlread“ established by international law ﬁomcernwng State responsibility
ce. Cercainiy, too, such a theory caanot be interpretad

er being capable of aLfect;q these rules.

T shall try to work out g TuUmber of pr rincipleg which
Gute monimum of vrotection for 1itigants by which
2 rheir law and practice. Thig meang that these
¢4 on to limit either the ngh« to damages which,
1g grzmted by existing pogitive law to persons
¢ 2 result of judicial acts (2), or the right
rineciples to other categor ies of judicilal acts
_cd or ©o adopt provisions granting more

ra been JOLﬂeﬂ eliher volunfarlry cr
sse fhe decision which tex ‘minates
in contenticus proceedings.

fim
I
fobs

(z) Cf Conveaiion on the Protection of Human Rizbts and Fundamental Freedoms,
0 covnational Covenant on Civil and Political Rights, Article

(3) Cf Appendix to Recommendation R ¢84) 15, Final provisicns, sub—paragraph (a).

g

-
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PART I

RULES OF INTERNATIONAL LAW

A Liability for judicial acts in traditional international law

9. I will only refer briefly to the traditional rules of international law
relacing to liability for judicial acts as these rules only govern the
relationship between States. '

Under this law, State liability takes the form of legal rules by virtue
of which the State to whom an act unlawful in international law is imputable
must make rveparation to the State against whom this act has been committed (1}.
The damage for which reparation is due is the harm caused either to a
nagtional of the State or to the State itself or fo both. The components of
thie international liability are autonomous in their relaticnship to the
components of publie liability in domestic law. It arises from any
internationally unlawful act of the State in question (2), which implies,
first, conduct counsisting of an act or omission attributable to the State
under ipternational law {(imputability) and, secondly, that this conduct amounts
t0 a vielation of an international obligation of the State (unlawfulness) {(3).

A State may be responsible for judicial actg under the same conditions
as those which apply to its responsibility for other acts of State (4).

As regards the condition of imputability, it is now generally admitted
that the conduct of a State organ is considered as an act of the State itself
in international law whether the organ in question is exercising a judicial
function or a function of some cther nature, constituvent,legislative,
executive etc {5).

As regards the condition of unlawfulness, the conduct of an organ of
State exercising 4 judicial function can constitute a vielatlion of an
interpnational obligation of the State. A violation by such an organ of an
international obligation of the State exists when its coonduct (ie act or
omission) is not in accordance with what is required by this obligatiom (6).
In the light of intevnational practice it appears that two categories of acts
may involve the international 1liability of the State in conuvection with the
judiciary: either a denial of justice in the broad sense (refusal of access
to the courts or various defects in the organisation or exercise of the

{1} € ROUSSEAU, Droit interpational public, Volume V, Paris 1983, p. 6,
No. 2 and the bibliographical references on pp. 5-6.

{2y Drafc on State liability adopted on first reading by the Internatiomal
Law Commission, Article 1.

(3) Above cited draft on Stare liability, Article 3.

(4)y 0o the internatiopal 1iability of the State for judicial acts. See
C Roussseau, op. cit., pp. 66-72, paras. 59-67 and the bibliography.

{(5) 4bove cited draft on State liability, Article 6.

{6y Above cited draft on State liability, Article 15.
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diserimination, excessive delay etc) or the

f intfernational rules which should be applied
hy the State. An incorrect judgment O miscarriage of justice is not a ground
for State liability unless it violates an internatiomal obligation of the
State, As held by the Permaunent tourt of International Justice in the Lotus
case, "the fact that the judicial authorities were alleged to have committed
apn error in the choice of the legal provision applicable to the case and
compatible with international law 1s exclucively a matter for the domestic
iaw and could only concern inrernational law to the extent that a rule
established hy a treaty OF the possibility cf a denial of justice might be

jnvolved'" (1).

judicial function: i1l-will,
viclation by the judicial organ o

B. Liability for judiclal acts iv the Jaw of imtevaational instruments
Telating to human rights

ional instruments relating to human

h public liability for judicial acts
rood although they do not make

a the domestic legal systen,
t even though the iarter

recognised by those

1¢. The rules contained in the internat
rights have a more direct connection wit
in the sense that liability is here unders
provision for a general right to obtain, 1
reparation fox unlewful damage caused by a judicial ac
waez pexrformed in viclarion of the vights and freedoms

instiuments.

berweon those of these rnles which relate

A distinction should he drawn
oms snd those which concern

o the content or extent of the rights and ireed
control of their phasrvance.

ry

e

-

1. Lules on the content and extent of vights and Freedomsg, which deal

with tne liability for judicial acts

for judicial acts aie dealt with by some of the

for the Protection of Human Rights aud Fundamental
Covenant on Civil and Political Rights (2).
certain ceses of deprivation of

cases of miscarriage of justice.

11. Two aspects of liability
rules both in the Convention
Treedoms and in the International
These are the right to compensation in
freedom and the right o compensation in sOmMe

(1) CPII, Série A, No. 10, p. Z4.
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a. The right re obtain compensation in some cases of deprivation of
freedom

Under Axrticle 5 (5) of the European Convention "evervone who has been

the victim of arrest or detention in contravention of the provisions of this
article shall have an enforceable right to compensation® (1) and under
Article 2 (8) of the International Covenant "anyone who has heen the viectim
cf unlawful arvest or deteption shall have the enforeceable right to
compansation’,

Paragraphs (1) to (4} of this article of the Convention read:

"1. Everyone has the right to liberty and security of persorn. UNe one
shall be deprived of his liberty save in the following casesg and in
accordance with a procedure prescribed by law:

a. the lawful detention of a person after conviction by a competent
court;

b. the lawful arrest or detention of a person for non-compliance with
the lawiul order of a court or in orvder to secure the fuifilment
of any obligation prescribed by law;

g3

the lawful arrest or detentiomn of a person effected for the purpose
of bringing him before the competent legal authority oOn reasonable
suspicion of having committed an offence ox when it is reascnably

considered necessary to prevent his committing an offence or fleeing
afrer baving done so:

d. the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpese of
bringing him before the competent legal authority;

€. the lawful detention of persoas Lor the prevention of the sproading
of infectious disecases, of persons of unsound wind, alcoholics or
drug addicts or vagrants;

£. the lawful arrest or detention of a person te prevent his effecting
an unavthorised entry into the countyvy or of a person against whom
action is being taken with a view to depovtatrion or exrradition.

2. Evervone whe is arrested shall be & farmed promptly, in a language
which he understands, of rhe reasons for his uzrrest and of any charge
against him.

3. Gvervone arrested or detained in accovdance with the provisions of
paragraph 1 (c) of this article shall be bLrought promptly before a jucge
or other officer autrhorised by law to exereise judicial power eud shall
be entitled to trial within a reasonable {lme or to release pending
trial. Release may be conditioned by guarantees to appear for trial.

4. Evervone who is deprived of his liberty by arrest or detention

shail! be entitled to take proceedings by which the lawfulness of his

tention shall be decided bOPedlly by a court and his relesse ovdered
the derention is not lawful.”

On the case-law of the Furopean control organs velatiog to Article D (5}
of the Cosvention, see in particular: Council of Europe, Digest of
Stras; boury Case-Law Relating to the Europecan Cunvszntion on

Co;ognc -~ Berlin - Bomn - Munich, 1884, Voiume T, pp. 533-663.
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Although relatively similar, these two provisions vary a lictlie in scope

from two points of view.

is revealed by the wording of these twWo

13. The first difference which
the right to compensation.

provisions relates to the content of
The nature of the unlawfulness sanctionad by this right to compansation ]
is not defined in the same way In borh ifnstruments. :

Article 5 (5) of the European Convention confers the rvight fo compensa-
tion not oaly when, conirary O paragraph 1, the deprivation of freedom occurs
in conditions incompatible with the procedural or substontive rules applicable
in the domestic law but slso when 1t does not £21] within one of the six cases
exhaustively listed in paragraph 1l or when the person deprived of his freedoim
nas not been given the benefit of one of the rights recognised in paragraphs {(2),

{3) and (4).

On the other hand, Article 3 (5) of the Tnrernational Covenant only
recognises the right to compensation when the deprivaticn of fraedom has been
¢ with the procedural

aptawful, ie when it has occurred in conditions incompatibl
I

or substantive rules applicable in the domestic law.

Tt wouid seem to be only in Stares where the provisions of Article & of
the European Couveniion and/or Arvicle @ 7 the International Covenant have
been incorporated into the domestic 1sgal system and are directly applicabie
therein that the concept of the unlawfulness of the arrest OF detentioo within
the meaning of srcicle 9 of the Tnrernational Covenant could be interpreted

as covering failure to comply 7ot only with the domestic legislation in the

bove cited provisioms of the European Comvention

etrict sense but also with the &
and/or the iunternacional Covenant.

pears from the preparatoly Jocumwents

14. The szcond difference, which ap
reiating to the owWo provisions, relates to tha persons bouud by the obiigatioa
corresponding to the righv to compensation.

The vighi Lo compensation conferred by Article 5 {5y of the Burepran
single obligation on the Srates, Parties to the
Coavention: that of giviug the vicrim the legal pessibility of bringing an
against the parson OF persons liable under the system of the
1+ would not appear possible to interpret this right to

rp the treaty, themselves, The

Convention only LEposes &

actlon for damages
furonean Gonvention;
as impesing on the States, Parties

cermensation

oblivaticn to guarantee The payment of the damages due from the pevrsons jiable {1).
2 ! !

(1) This interpretarion Follows from the unambiguous positions adooted by those

5
e
o
.

ropean Convention., AL the firs: meating in Yebroary 1958
0¥ eyperts responsible in The

£+ copvention on puman rights i

councit of Euvope for
he Unifed Kingoom delegarion
the right ©o securYity
on the rext submiltted
e

rne wording of which was 8
Natiocns Commissicn on Human Righ
vrance, the Lebanon &nd the Uanited Kingdom-

Deonasrk,
ring of the committee of ewperts this proposal was not

AT

(foornote continued no mage g8,




The position is not the same in the system of trhe Internarional Covensant.
The discussions in the United Nations Commission on Human Rights show thag
the Commission intended that the right of 2 pereon who had been unlawfully
arrested or deprived of his freedom should be effective. The commentary of
the United Natious Secretariat stresses that with this in view "the right to
compensation, stated in general terms, scems to be enforceable both against
individuals and against the state, regarded as a legal entiry” (1),
Article S (5) of the International Covenant can thus, it appears, be
interpreted to mean that the victim’s claim for compensation may be hrought
against the State as well as against the person or persons directly liable.

(Footnote (1) continued from page 87)

The United Kingdom expert again put forward his proposal, slightly
amended, at the second meeting of the commitiee in March 1950, This
text provided that "everyone who has been the wictim of wnlawful arrest
or deprivation of liberty shall have an enforceable right to compansation”.
Again the committee decided not to accept the proposal. Thus the
commitfee's report states, "A majority of the members of the comniires
considered that this phrase might be held to impose on States, Parties

to the Convention, an obligation to ensure the payment of damages. for
example, by persons ordered to pay them as a result of a civil scrion.
This appeared to be an undesirable requirement and the paragraph was
therefore omitted”, 1In the opinion of the United Kingdom representaiive,
"The paragraph did not bear this meaning, and he considered rhat the
inclusion of such a provision in the Convention was desirable”

{(doc. CM/WP I (50) 15, p. 22; Collected Edition of the Travgux
Préparatoires TI, p. 492).

The United Kingdom proposal was again introduced in June 1950 ar the
Conference of Senior Officials by which it was adopred. The confarence
repori contains the following comment c¢n this subject: “This paragraph

zives anyone who has been a victim of unlawful arrest or illegal

detention - that is to say, in violation of the relevant legal vravigions -
the vight to compensation te repmair the harm which he has suffered as

the result of arrest and illegal detention. The action should be faken
against the persom or persons responsible”. (doec. QM/WP 4 (30) 19, pp. 14
aand 15; DH (56) 10, p. 20; a Collected Edition of the Travaux Préparatoires,
Volume III, p. 6523,

(1) United Nations document A/2929, paragraph 36 "It was pointed out', the
document continues, "that the legislation of certain States made nrovision
for the civil liability of individuals in case of maliciovs intenrion
0t gross negligence and the following phrase was suggested in order to
bring paragraph 5 into line with such legal systems: '... has the right
to bring an action for compensation against anvone who with malicious
intent or through gross negligence may have been the divect causs of

unlawful arrest or detention’. However, the Commission did not

adopt this provision™.




15, It follows that, though from the point of view of its contenrs, the

right to compensation contained in the European Comvention in relagion to

the deprivation of freedom appesrs more extensive than that recognised by

the International Covenant, domestic law public liability for judicial acts

in this field is ouly internationaliy pguiarantead by the International Covenant
and only to the exteni provided for io thar instrument.

On the basis of this Finding ir is proposed in the second psrt of this
report to include among the principles for the miniwmum protection by which
States might be guided in their law and practice the following rulie, namely,
rhat there shall be public liability im the casa of damage suffered by
reason 0f arrest or detemiion in cirsumstapces contrary to paragraphs (1) to
(4) of Article 5 of the European Convention (1Y .

o ol

b. The rlgn to receive compencation ium certain casss of miscarrizg

16. This right is conferred by Articles 14 {63 cf the International Covenant
and 3 of Protocol No. 7 to the Eurcopean Conventiomn.

At the moment only the first of these two intervatiounal iastruments bas
come into force. Under Article 14 {6) of the Internatiocnal Covenant, "When a
person has by a final decisiop been co.victed of a eriminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the
ground that a new or newly discovered fact shows conclusively that there has
been a miscarriage of justice, the person who has guffered punishment as a
result of such convietion shall be compensated according to law unless it 1is
proved that the nom-disciosure of the unknown fact in time is wholly or
partly attributable to him,

The wording of Article 3 of Protocol No. 7 to the Conve sation for the
Drotection of Human Rizhts apnd Fundamental Freedoms, signed in Srrasbourg oum
27 November 1984 but not yet ia Jfovce (2), is almost identical (3).

(1) See helow, pavagraph 3Z.

(2) By virtue of Article 9, Prorocol No. 7 will rome into force op the f[irst
day of the month following the expiracion of a period of rwo months after
rhe date on which seven members of the Council of Euvope have expressed

rhelir cousent to be bound by that instrument.
(3) The wvext of rhis article reads as follows:
"When a perzon has by & final dacision been comvicted of a criminal
cffence zand when JbsequepLLy nﬁe conviction has been reversed, or he
nas besn pardenad, on the ground that a new or newly dePOVPIGO fact
there has been a misgarriage of justice. the
-shmeﬂt 2s a resulc of such romvicvion snall be
cording to the law or the practice of the State concernad,
cved that the non-disciosure 2f ¢he unkncwo fact 1o tiwme
crributeble to him”

shows concins’;_"
perscn who sufl
compensated 2

siight differences as comparad with Article 14 {6) of the
{ovenant:

Franch text on“v) "la persoune gul a subl une peine en
-

v
hal
i

e
-~ ... "according to the law 0t practice ¢i the State concerusd”, iastead
of “according to lew" (with no reference to the practice of the State

concernead) .,

~ondermation™, inatead of "3 raison de catte condamnation”

kl




- 90 -

17. The vight to compensation for a miscarriage of justice thus depends on
four conditions.

i. That the person has been finally convicted of a criminal offaewnce. In
this countext a conviction should be considered as final when it is no longer
subjeet to ordinary appeals, the parties have exhausted these appeals or
allowed the relevant time-limits to expire without appealing (1).

ii. The person in question has been punished as a result of this conviction.

1ii. The conviction is subsequently set aside or a pardon gramted (2) because,
in either case, the new or unewly discovered fact proves that a miscarriage

of justice has occurred, in other words 'some seriocus failure in the judicial
process inveolving grave prejudice to the convieted person (3). There is un
right to compensation if the conviction has been set aside ovr the pardon
granted for some other reason.

iv, 1t is not proved that the non-disclosure in time of the unknown fact
is wholly or partly attributable to the convicted person.

(1) See above p. 10, note 1 and the explanatory report on the European
Convention on the International Validity of Criminal Judgments, Council
of Europe publication, p. 22 and the explanatory report on Protocol Wo. 7;
Council of Hurope document H (84) 5 rev., p. 11, para. 22. TFrom the
comments in this report it appears, firstly, that there is no right to
compensation when the conviction cccurred iun absentia so long as the
domestic law allows the proceedings to be rvesumed, when the prosecution
has been discontinued or when the accused has been acquitted either by
the court of first instance or on appeal by a higher court. On the other
hand there may be right to compensation, if in one of the States where
provision is made for this possibiliry. a percon has been given leszve to
appeal out of time and the conviction is set aside on appeal
(H (84) 5 rev., p. 11, para. 22).

{2) The explanatory report to Protocel No. 7 explainsg that the words "or he
hag been pardoned” were included because, in some systems of lzw, pardon
rather than legal proceediungs leading to the reversal of a conviction
mey in certain cases be the appropriate remedy after there has baen a
final decision” (H (84) 5 rev., p. 12, pava. 23).

(3} Ibid, p. 12, para. 23.
According to the explanatory report to Protocol No. 7 there is no obliga-
tion to pay compensation except in clear cases of a miscarriage of
justice, in other words when it is recognised that "the person concerned
was clearly Inmocent”. The report continues: "The article is nor intended
te give a right o compensation wheve a1l the preconditions are not
sarisfied; for example where an appellate court has quashed a conviction
because it bas discovered some fact which introduced a reasonable Zoubt
as to rhe guilt of the accused and which had been overloocked by
trial judge” (ibid, ». 12, para. 25).
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18. From the fact that, under these provisions, compaunsacicn is payable
according to law {or the practice in the State concerned) it cannot be
concluded that no compensation is payable if the existing law or practice
makes no provision For such compensation. On the contrary these provisions
imply that the domestic law should wrovide for the payment of compensation
in all cases in which they are applicable (1).

We will return to these provisions in the second part of the report wheu
considering whether there should be inciuded in the principles for minimum
protection, the adoption of which could possibly be recommended to States,

a rule relating to the right to compensation in certain cases of miscarriage
of justice (2).

2. Ruies relating to the coatrol of the obgervance of riehts and
frecdoms whicn misht affect liability for judiclal amcts

19. We will consider later in the second part of the report the effects
which these rules of intermational law may have on the principles of minimum
prorection by which States might be guided in their law and practice in this
fiseld (3).

| Seme of these rules concern national control and others international
control, Amoag the rules relating *o international control we will ounly
mention those which organise this contri. &t the European level.

a. National control

20. By virtue of Articles 13 of the European Convention and 2 of the
International Covenant, everyone whose rights and freedoms recognised in
these instruments have bzen violated by an act of the auvchorities, whether
judicial or oihervise, shall have an effective remedy ("effectif” in the
Freoch text of the European Convention and vatile' in the Fremch text of the
Taternacional Covenant) before 2 national authority, even if the vielation

has been commitied by persoung acting in an official capacity.

However, these provisions 4o not necessarily imply that a persor whose
r3 and {reedoms recognised in the above-cited instruments have been
tared by a judicial act 1s entirled to receive compensaiion for this
ge, Articie 13 of the European Copvention and 2 of the International
spant do not refer o the purpose of the remedy tbus leaving the
-ring States a wide Jiseration in this vespect. Thelr only obligation

is ro cusure ther <he vemedy should be effective (Maffectif' or “"vrile” in
the French texcsy. Sublect to this reservation they cap organise the vemedy
as they think fir: depending on the case, the Tesult of the remedy may be
the physical termination s the act constituting the viplation, itrs
cancellacion, %o3 withdrewal, ics airerarion or non-application, civil
damages, criminai or diseiplinary sanctions eke.

e

[}

]

5 [
[

]

™

{1} EBuplanazory yeport to Proracol Wo. 7, H {84} 5 vev., Dp. 12, para. 25.

4% +o 53,

(35 Se2 velew, paras. 33 o 36
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b. Control at Hurxopean level

21. Proceedings to establish the liability of a State, Party to the Buvropean
Convention, can under various provisions of the latter, in particular
Articles 32 and 50, be brought before the European Court of Human Rights or
the Committee of Ministers of the Council of Europe, in particular whepn a
judicial act has infringed the obligation imposed by the Convention.

i. Power of the Buropean Court of Human Rights to afford just

22. TUnder Article 50 of the European Convention, "if the Court finds that a
decision or measure taken by a legal authority (autorit® judiciaire) ... of

a High Contracting Party is completely or partially in comflict with the
obligarions arising from the present Convention, and if the internal law of
the said party allows only partial reparation to be made for the comsequences
of this decision or measure, the decision of the Court shall, if necessaxy,
afford just satisfaction to the injured party”.

The Court has a wide discretion in this matter: it does not grant just
satisfaction unless it is "necessary’ having regard to what is fair in all
the circumstances of the case (1). In particular in a case of a judicial
act contrary to the rights and freedoms guaranteed by the Europeon Convention,
the grant of just satisfaction requires, apart from certain procedural
conditions (2), that at least four substantive conditions are satisfied.

23. 1In the first place the Court must have found "that a decision taken by
a legal authority (autorité judiciaire) ... of a High Contracting Party is
completely or partially in conflict with the obligation arising from the
present Convention'.

(1) Tyrer judgment of 25 April 1978, series A, Wo, 26, p. 20, para. 455
Sunday Times judgment of 6 November 1980, series A, No. 38, p. 2
para. 15 in fine; Guzezardi judgment of 6 NWovember 1980, Series A,

No, 39, p. 42, para. 114; Dudgeon judgment of 24 February 1983,
Series A, No. 59, p. 7, para. 11 and Silver and others, 24 October 1683,
Series A, No. 67, p. 6, para. 9.

A

(2) The procedure to be followed in applying Article 50 of the European
Convention was not prescribed im the Court's Rules of Procedure until
1972. It is at present governed by Rules 49, 53 and 54 of the Rules
of Procedure of 24 November 1982, which have been in force since

1 January 1983,
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The expression "decision oxr measure taken" covers omissions as well as
acts; the Court may therefore grant just sarisfaction for a failure to act
by the judicial authorities of the respondent State which the Court has
declared to be incompatible with the obligaticns imposed by the Convention (1) (2y.

24. Secondly just satisfactlon cannot be afforded to the injured party
unless "the internal law' of the Coatracting State to whom the judicial act
amounting to a fault is imputable, "ailows only partial reparation to be made
of the consequences of this decision or measure’.

This copdition must not be interpreted toc strictly: according to the
Court the condition is satisfied not only in & case where the nature of the
injury itseif would make it possible to make complete reparation for the
consequences of the violation but the internsl iaw of the respondent State
makes this impossible, but also in the case where the impossibility of a
"ragtitutio in integrum” is due to the particulav nature of the ipjury. Tt
follows that when, owing to the nature of the injury, no legal system could 1

1

completely make gocd the consaguences of the violation, it cannot be argued
that the application for just satisfaction is ili-founded on the sole ground
that the injured party could or should have first brought proceedings for
compensation against the respondent Btate (3.

(1) De Wilde, Ooms and Versyp, 10 March 1972, Sevies A, No. 14, pp 10-11,
paragraphs 22-23,

(2} Article 50 of the Convention epplies, in sarticular, im the case where
the fault involved consists in a violation of Article 5 of the Convention
(vight to 1liberty and security c¢f the person). It has been argued that
Article 5 (5) created sm exception to the "lex generalis" of Article 50
and so excluded its application. The Court rejected this argument but
stated that when exercising the power conferred om it by sreicle 50
i+ takes into consideration (inter alia) the substantive rule in
Article 5 {(5) (Ringeisen, 22 June 1972, Sexies A, No. i5, pp 7-8,

paragraphs 14-19 and Neumeister, 7 May 1974, Series A, No. 17, pp 13-14,

i

paragraph 30,

(3) De Wilde, Qoms and Versyp judgment of 10 dMarch 1972, Series A, No. 14, A
) , paragraph 20, No. . Ringeisen of 22 June 1972, Sexies A,
Ne. 15, p 8. pavagraph 21; Neumeiscer of 7 May 1974, Serles 4, HNo. 17,
p 1& in fine; Kdnig of 10 March 1980, Series A, No. 36, pp 14~15,
paragraph 15; Sunday Times of 6 Wovember 1980, Series 4, No. 38,
]

pp &-G, paragraph 13; CGuzzardi, 6 November 1980, Series A, No. 39,
pp 41-42, paragraph 112 Eckle of 21 June 1983, Series &, No. 63,
rsph 13: Piersack, 26 October 1984, provisiopal editiom,
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25. Thirdly, the injured party (1) must prove the existence of a damage and
indicare its nature (2). When assessing the alieged damage, the Cour:,
which applies autconomous criteria amd not the legal rules of the vespendent
State (3), makes a distinction between damage in the strict semse resuviving
from the violation of the Convention and the costs necessarily incutrred »Hy
the victim (47.

Damage in the strict sense may be material and/or non-material.
Material damage may consist in the loss of a real oppoxtunity (5.
Frequently, as for example in Marckx (6), Deweer (7) and %Le Compte I (2},
the Court considered that the simple finding of a viclation is adequate
reparation for the non-material damage (9) (10).

(1) The expression "injured party” used in Article 50 of the Counvention i
synopymous with the term "vieeim" in Article 25 of the Conventlon: it 1s
rhe person divectly affected by the failure to comply with the provisions
of the Convention which the Court has found to exist {(De Wilde, Toms and
Versyp judgment of 10 Mareh 1972, Series A, No. 14, pp 10-11, pavas 22-23;
Sunday Times, 6 November 1980, Series A, No. 38, p 8, para 13 aund adrey,

.\.

& February 1981, Series A, No. &1, pp 7-8, para 9

Sears?

(2) Guzzardi judgment of & November 1980, Series A, No. 39, p 42, pavrs
and Corigliano, 10 December 1982, Series A, No. 57, p 17, para 55,

(3) Sunday Times judgment of 6 November 1980, Series A, Wo. 38, p 9, para 15.

{(4) Weumeister judgment of 7 May 1974, Series A, No. 17, pp 20-21, parz &34
Sunday Times, 6 November 1980, %erles_g Mo, 38, p 9, pava 16; Le Cowpte,

Van Leuven and De Meyere, 18 October 1982, Se*ies A4, No. 54, p 7. pars 1é
and Minelli, Z5 March 1983, Series A, No. 62, n 20, para 43,

(5) Goddi judgment of 9 April 1984, provisional edition, p 11, pares 25~ 36, !
(6) Marckx, 13 June 1979, Series A, No. 31, p 29, para &8. 5

{7) Dewsexr, 27 February 1980, Series A, No. 35, pp 21-32, paras 59-62.

(8) Le Compte, Van Leuven and De Mevere, 18 October 1982, Series £, Mc. 54,

o
o
ant

Golder, 21 February 1975, Series A, No. 18, pp 22-23, para 46
cthers, 23 Hovember 1976, Sexies A&, Wo. 22, p €%, para 1il; Cov
10 Daecember 1682, Series A, Ho. 57, » 17, para 53; budgeon,
Series A, No. 59, pp 7-8 and 9, paras 14 and 18; Campbell and

77 Harch 1983, Series A, No. 60, p 10, paras 17-20; Minelli,
Sevies A, Wo. 62, p 20, paras 43~ by Pakeill, 25 April 1983,
No. 64, p 20, para 46; Eckle, 21 June 1983, Series A, No. 64,
paras 21-24; Zimmermann and Steimer, 13 July 1983, Series A,

14, para 35; Silver and others, 24 lctober 1983, Series A,
p 6, para 10; Luberti, 23 February 1284, Series A, No. 7
para 41 and I'“amp‘taell and Fill, 28 Jume 1984, provisional ed
as 140-]

{10) ¥#owever, in rhe case of non-material damage arising from a viols
Article 5, the Court tends, having tegard In particular to pay: '
rnat article, as in the Van Droogenbroeck judgment (25 April 25
Ma, &3, p 7, para 13), to concede zhat a finding of & violatios
fficient repavarion for this demage and t o 3o UL 1
|
|
|
|
|

ion {Neuweister, 7 May 1874, Series !

ATALTAT in fine; X v. United ¥ingdom,
p 16, paras 17-1%; Duirnhof znd Duyf, Zui iderveld

previsional edition, p 17, pawvas 51-32 and De Jong
22 May 1984, provisjoval edition, pp 24-25, parves
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As regards costs (1), the injured party must prove not only their
existence but also that they were necessary and the amount reasonable {2).
Tt must therefore have incurred these costs {(3) in attempting Lo prevent 0OFY
remedy a violation in the domestic legal system, or to persuade the
Commission or subsequently the Court to find that the violation exists, or
to obtain reparation (4). The costs of which the Court rakes account include
counsel's fees apnd costs (5) to the extent it is proved that they exist and
were necessary and reasonable in amount. This means, as we have just stated,
that they were incurred either in proceedings before the domestic authorities
with a view to preventing or remedying the violation of the Convention or in

(1} The grant of just satisfaction for costs may take the form of a declaration
by the Court stating that the defendant State must vefrain from recovering
costs (Piersack, 26 October 1984, provisional adition, p 8, first head of
trhe order).

(2} Sunday Times, 6 November 1980, Series &, Wo. 38, pp 13-18, paras 23-42;
Dudgeon, 2& February 1983, Series A, No. 59, p 9, para 20; Minelli,
25 Merch 1983, Series A, Wo. 62, p 20, para 45; Eckle, 21 June 1983,
Series A, No. 63, p 1L, para 25: Zimmermenn and Steiner of 13 July 19383,
Series A, No. 6f, p 14, para 36; Camst 211 and Fill, 28 Jume 1984,
provisional editiop, p 51, paras 143-146; Ozturk, 23 October 1984,
provisional edizion, p 3, para 9, and McGoff, 26 Cctober 1984,
provisional editicn, p 8, para 31.

(3) 1t is of little relevance that the costs were paid by a third parcy,
provided that the applicant accepted legal responsibility For thelr
payment {Dudgeon, 24 February 1983 (Article 50}, Series A, No. 59, p 9,
paras 20-21).

Costs pald not by the injured party but by his insurance company are not
raken into consideraticn, see Ozturk, 23 October 1984, provisional editionm,
p 3, para 8.

% (4) Heumelster, 7 May 1974, Series A, Ho. 17, pp 20-21, para 43 Dudgeon,

24 Februarcy 1983, Series A, No. 59, p 9, para 20; Minelii, 25 March 1933,

Series A, No. 62, pp 20 and 22, paras 5 and 50; FEckle, 21 Juue 1983,

Series &, No. 65, p 11, para 23 and Zimmermani and Steiner, 13 July 1983,
Serieg &, No. 66, p 14, para 35.

(5) It is of litrle relavance that counsel, awars of his cilernt's poor
financial position, did mot put in his b3ill of costs until he filed the
application for just satislaction or that his ciaim for fees is statute-
barred, providesd that the zpplicant himself is not relying on limitation
(X v. Usited Wingdom, 18 October 1987, Series A, Wo. 533, p 18, pava 24 and

Pakelli, 25 aApril 1983, Series 4, No. ¢4, p 20, para 47},

b5 H

£
Bui the Court refuses to take accounti of rhe costs and fees of counsel
when the application comes not from the appiicant but from a barvister
wheom the applicant refuses to recopnice as his vepresgutative, The same

' fhe applicant has been given free legal ald for the proceedings
raission and the Court andg does not prove that he has paid or must
cousset additiomal fees and costs (Van Droogenbroeck, 25 April 1983,
Leries A, Ne. 63, p 8, para 13).
Whea the applicant hes been given free jiegal aid and does not claim to have
vaid or be under an obligation to pay his counsel an additional fee fox which
he way cemand raimbursement, as +his counsel is not an injured paxrty within
+he meapning of Article 50, he cannot apply for just satisfaction on hig own
hehalf ‘Luedicke, Belkacem and Kog. 10 March 1980, Series A, No. 36, p 8,

nara 13}. |
|
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proceedings in the Commission or in the (ourt in order to persuade the
Commission or the Court to find that a violation existed, Or €O obtaln
repavation {(1).

26, Fipally there wust be s causal conmection betwaen the fault aud the
damage.

This condition is probably the most difficult one for the party ctaiming
that he has been injured to establish, particularly as regards material
daemage. Thus, if the only fault established is a violation of Article 5 (&
(right of a person deprived of freedom to take proceedings before a judicial
tribunal for a decision on the lawfuluness of his detention), an applicant
applying for reparation of the material damage cousisting in his continued
Aetention must prove that he would have been released earlier if he had
Lenefited from the guarantees contained in this provision {(2); gimilarliy,
if trhe only fault proved is the violation of rhe rules relating to public
hearings in Article 6 (1), the applicant 2ppliying for reparation of the
material damage constituted by the sentence imposed by the Court, must
prove that this sentence would not have been iwmposed if the rules relating
to public hearings had been observed (3).

ii. ©Powers of the Committeec of Ministers cf the Council of Europe

27. Under Article 32 of the European Convention, when within three months
of the transwission to the Committee of Ministexrs of the Commission's
report the case is not brought before the {ourt, the power to make binding
decisions in the case lies with this committee, If the Commitree of
Ministers decides that an act, judicial or atherwise, of the respondent
Srate infringes the Convention, it fixes a period during which the State
must take the measures required by the decision. 1f this State has net
raken satisfactory measures within the prescribed period, the Committes

of Ministers decides what effect shall be "given to its origimal decision
and shall publish the report"” {Article 32, (3}, of the Convention}.

The Convention thus confers a wide discretion on the Committee of
Mipieters: in my opinion, therefore, it would, in an appropriate case, be
entitrled to decide rhat the respondent State should grant the injured
party Just satisfaction.

(1) See in particular Eckle, 21 June 1983, Series A, No. 65, pp 11-20,
paras 26-51.
(2) De Wilde, Ooms and Versyp, 10 March 1972, Series A, No. 1L, p 1i,

para 24 and Van Droogenbroeck, 25 April 1983, Series A, ¥o, 63, » b,
paras 11-12.

{3) Albert and Le Compte, 94 Octoker 1983, Series 4, No. 68, » 7, para 1l.




PART IL

MINIMUM PRINCIPLES BY WHICH THE STATES MIGHT BE GUIDED

28. The time has passed when non-liability for judicial acts could be
justified by sovereignty: in our age ihe prerogatives of the public authorities
no longer include that of non-liability. By excluding from its scope acts
relating to the administration of justice performed in the exercise of judicial
functions (1), Recommendation No. R (84} 15 merely confirms the idea, now
generally accepted, that a S5State based on the rule of law must provide minimum
protection for individuals under its jurisdiction by accepting public liability
for judicial acts. This liabiiity, however, must be governed by special rules
adapted to the specific nature of such acts.

This specific character applies particularly to judicial acts in the
perfermance of functions whose object is the giving of judgments in conitentious
proceedings. This applies to each of the requirements, meniicned above (2),
which make up the concept of a judgment in contentious proceedings.,

- Factual requivements: the purpose of a judgment in contentious
proceedings is to provide a lagal solution to a dispute: the object of each of
the parties tc the dispute is to persuade The judge to share his point of wview;
as P Ardant states, 'not only willi the pariy not assist in discovering the
truth, but will be tempisd to confuse the facts and amputate the relevant
authorities with the scle, though often uncenscious, purpose of misleading
the Court™ (3).

- "Oreganic" requiremenis: it is obviocus that the rules governing
1iabiiity applicable to judges must not affect either their independence or
thelr impartialicty.

- Procedural (formal) requirements: the strict requirements of fair
grial and other procedural guarantees make it possible in the great majority

of cases to ensure that the Court's findings correspond with the truth and that
its decisicns on the basie of these findings are in accordance with the law;
furthermore the existence of several forms of appezal enable the party claiming
to be prejudiced by & judgment in contentious procesdings to have this judgment
withdrawn, altered or set aside; it is important that the system of public
liability should not ln come way constitute a new form of appeal in addition

to those already provided rfor.
- Binding nature of the judgment: it is essential for the security
cf legal relationships that there should be an end to litigation but an action
to enforce the judge’s liability indirectly challenges the presumption that
the decision 1s cocrect which applies te a judgment in contentious procesdings

&

once it has become final and binding (res judicatal.

{1} See above, lo.
(2} See shove, b,

(33

C
-
spenzabilité de 1'Brat du fait de la fomnction
e, Paris 1936, p 174,

H




The specific nature of this liability extends o other judicial acts
by reason of their cleose connection with judgments in contentious proceeaings
since they contribute to the establishment and enforcement of these judgmenis
but only to a lesser extent. Thus, for exemple, the binding nature of a
judgment can only apply to judgments in contentious proceedings and not to
cther judicial acts.

Because the specific nature of judicial acts applies in a lesser dagree
to acts other than judgments it seems to follow that rules governing public
liability for judicial acts must necessarily provide, at least in some
respects, for a difference in treatment depending on whether the judicial act
causing the damage is or is not a judgment in contentious proceedings.

99, The minimum principles which in our opinion should govern public
tiability for judicial acts are contained in a set of rules which could be
divided into three categories:

- rules relating to cases where the damage 1s caused by certaln
faults committed by the authority,

- those relating to cases where the damage is not connected
with any fault committed by the autheority,

- those which are applicable whether or not the damage arises
from a fault committed by the authority.

A, Principle relating to cases where the damage arises from certain
faults committed by the authority

30. 1In the case of acts by the public authority other than judicial acts it
is generally admitted (as we have said above) that, as stated in the Appendix
to Recommendation No. R (84) 15 on public liability, reparation should be
ensured for damage caused by an act due to a failure of a public autherity to
conduct itself in relation to the injured person in & way which can reasonably
be expected of it in law. (1)

al acts, owing zo their special

Gn the other hand in the case of judici
ie to produce public lisbility.

nature, only some specific faults are liab

smong the rules which should govern this public liability for faulz, I
consicder a distinction should be made between:

- those which apply both to judgments in contentious proceedings
anéd te other judicial acts,

- theee which apply only to judicial acts other than judgments
in contentious proceedings, and

- these which apply only to judgments in contentious proceedings.

|
;
i
|
|
!
|
|
]
(1) Appendin to the Recommendation, Principle I, first sentence.
|
|
|




1. Rules governing public liability for fault which apply both
to judgments in contentious proceedings and to other judicial acis

31. In the light of what has been ¢aid about the rules of internstional law,
it would appear that, at least in Iwo cases, public liability for fault,
arising out of judicial acts, could be accepied by States, whatever the nature
of the judicial act causing the damage.

In both cases this concerns the damage caused by a judicial act
constituting an infringement of the obligations imposed by the Europesan
Convention on Human Rights: the first case relates to a person who is arresied
or detained in conditions coatrary to paragraphs (1) to (4) of Article 5; the
second case is that of a person who suffers damage from a judicial act which
the Eurcpean Court of Human Rights or the Commitiee of Ministers has found to
be contrary to the obligations imposed by the Convention.

These two cases were not expressly provided for in the Appendix to the i
1983 draft recommendation.

In peither of these two cases would it be necessary to make a2 distinction
depending oo whether the judicial act is or is not a judgment in contenticus
proceedings and, if it is such a judgment, depending on whether or not it has
become final or has or has not been . ithdrawn, altered or set aside by a final
judgment (1). for public liability to arise in these two cases it is not
necessary to prove ithe existence of intentional fault or grosz negligence by
the person causing the damage.

&, Public liability for damage suffered on account of arrest
or detention in conditions contrary to paragraphs (i) to (4)
of Article 5 of the European Convention on Human Rights

32. As elready explained, Article 5 {(5) of the European Convention only appears
to impose a zingle obligation on the Contracting States, namely, to make legal
provision for a perszon arvested or detained in conditions contrary to

paragraphe (1) to (4} of that article to bring anm action in damages against

P gray & 2 &

the person or persons respensible {23,

To make members of the legal service or their assistants personally liable
for every arxrest or cdetenition which might turn out to have been ordered or
continued in conditions coutvary to paragraphs (1) to (&) of Arvicle 5 of the
Eurcopean Convention would obvicusiy risk hindering, or even dangerocusiy
paralysing, the actiom of tha lagel authorities in prosecuting criminal
offences.

We therefore consider that the best means of reconciling the interests of
public security and fhe fundamental rights of the individual would be to confer
on everyone uffevted cr detzined in conditions contrary te paragraphs (1) to {(4)
of Article zan Conveniion the right to cbtain complete

reparation from the public zuthoriiles.

o

The seccad 2a

o~
fny
-

e, howsver, implies that the injured party has, in accordance
with Ariicle 26 of the Euvopean Convention, exhausted all available domestic
It

i
remedies according to ithe generally recognised rules of international law.

(Z2) ©See above paras 12 to 15.
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The exercise of thie right should not be subject to the existence of a
prior decision by the European Court of Human Rights or the Committee of
vinierers of the Council of Europe declaring that the judicial act complained
of constituted an infringement of the above-mentioned provisions of the
Conventicn.

b Public liability in the case of damage suffered by reason of
a judicial act which the European Court of Human Rights or the
Committee of Ministers of the Council of Eurcope has declared
conitrary to the obligations imposed by the European Convent iom
Human Rights

33. The basic idea of the European Convention is that when a decision of the
Court or the Committee of Ministers has declared an act; whether judicial or
otherwise, of the respondent State to consititute a viclatiocn of the Convention
that State has a duty to teke, using its own procedure, the necessery measures
o comply voluntarily and in good falth with the decision finding that there
as been an infringement (1). 1In principle the decision should be carvied

ocur in the framework of the domestic legal system. Although the State which
has been found to have committed a violation is required to take the nscessary
measures to comply with the decision it remains in control of the way iha e
measures are taken. However, Article 50 of the Convention limits the
discretionary power of the respondent State by impliedly determining the
pflﬁcioles with which these measures musi comply; the execution of the decision
not only invelves terminating the violation for the future but also requires
H t the conseguences of the act which constituted the violatlion shouid e
antirely made good.

On the internal plane, the ability of the injured party %o bring zan
action in the national courts to ohiain, where appropriste, the terminaiion
2f the infringement found to exist by the Court or the Committee of Ministers
end, at all events, complete reparation for the consequences of the vioiation
deﬁenﬁe entirely on the domestic law.

J

(N

the domestic law makes this possible the injured pariy's inter=zsis
baest served by applying to the competent nationsl authorities. It is only

L. If
re opag

]
g

i 1

i the party has brought proceedings before the national authorities and after
such proceedings, the respondent State has not put an end to the violation or
has not made full reparation for the adverse consequences of the viclatlon that
the partiy will be entitled to apply to the Court for just satisfaction.
H0wever§ it may be deduced from the fact that an application for just satis-

action iz not considered by the Court az constituting a new application
L”ﬁhg;i nnder Article 25 of the Convention (2}, in particular that ius
admiszibility is not subject to the prior exhaustion of domestic remadiag
orescribed by Article 26 of the Convention (3).

[

ol

(17 BSee above, paras 21 to 27.
(2} According to the Court, "the present case no longer relates to proceedings

within Section III of the Convention but te the final phase of proceedings

Srought before the Court in accordsnce with Section IV on +he conciugion of

those to which the original application gave rise before t

{De Wilde, Ooms and Versyp, L0 March 1872, sevries A, No, T&

eister, 7 May 1974, series A, No. 17, p. 13-14, para

:thlun is brought before the Commission iif may send Lii 27

Court without examining it or freaiing it ag & new appiicalion brought
srticie 25 (Neumeister, cited above/.

)
and Guzzardi, 6 November 1980, series A, Ne, 39, p. &l, para SRR

- [ 2 ;. oy TG —amaa 15
(3} De Wiilde, Ooms and Versyp, 10 March 1372, series 4, No. 1l&, p. /-3 paras 15-16
|




The Court is therefore net required to declare inadmissible an application
for just satisfaction brought before it on the ground that the applicant
could have brought a similar application in a Court of the respondent State

(1) (2).

(1) De Wilde, Goms and Versyp, 10 March 1972, series 4, No. 14, p. 8-9 and 10,
paras 16 and 20; Konig, 10 March 1980, series A, Ne. 36, p. 14-15, pars 15
and Eckle, 21 June 2983 series A, No. 65, p. 7, para 13.

(2) Tt should furtiher be noted that when the victim of a violation of the
Convention found to axist by the Court decides first to apply for
compensstion on this ground to an avthority of Uthe responcent State the
Court may. bus is not bound to, stay ite proceedings until the final
decision by the national authority; in each case it considers whether the
requirensnce of a scund administration of justice would or would noc justify
cuch @ stay of proceedings {Eckle, 21 June 1983, series A, Wo. 65, p. &,
para L4). ©On the application of res judicata to the Cour*'s decisions
relating to the grant of just satisfaction in relatlon to the domestic
courts, see in pariicular Brussels Regional Court, 16 January 1976,
vYearbock of the European Convention on Human Righis XIX, 1976, p. 1118.




- 102 -

35. it is, however, possible that in domestic law the injured party
is not entitled to bring am action before 2 pational authority to put

an end to the violation and obtain complete reparation for the consaquences;

for example, the domestic law may not allow the victim to apply to the
courts for reparation of damage caused by a judicial act.

In this case, the injured party has no choice but to set in motion
the international control machinery, which will then be operated elther
by the Court or the Committee of Ministers.

36. Thus a person who has suffered damage arilsing out of a judicial
act infringing one of the rights and freedoms recognised by the

European Convention may, by a legally binding decision of the Court or
the Committee of Ministers, be granted just satisfaction in compensation
for the damage suffered.

It is generally accepted that the protection of human rights
shall be ensured in the first place by the domestic legal systems and
rhat the international protection of these rights is of a subsidiary
nature. It would seem to follow logically from this idea that a person
injured by a judicial act which has been declared by the Court or the
Committee of Ministers incompatible with one of the rights and freedoms
recognised by the Convention could, without having to take a procedural
bypass before one or other of these European control organs, exercise
legal remedies in the national courts leading to a similar result in so
far as the reparation of the damage suffered is concerned.

Ta these circumstances, it seems o us that every person who has
suffered damage arising out of a judicial act which the European Court
of Human Rights (1) or the Committee of Ministers of the Council of
Europe (2) has declared contrary 1o the obligatioms imposed by the
European Convention on Human Rights should be given the right to obtain
from the public authorities complete reparation of this damage if the
other domestic legal remedies or the nature of the violation allow omnly
partial reparation to be made for the damage caused by the act.

In our opinion this should be a true right to reparatlon, whereas,
as we have pointed out, the Convention confers both on the Court and
on the Committee of Ministers a wide discrerion in the matter of granting
just satisfaction (3). But, as a subsidiary remedy, it could be provided
that, in the case under consideration, the competent national authority
would, if necessary, grant just satisfaction to the injured party.

3. Rules relating to public 1iability based on fault applicable
to judicial acts other tham judgments in contentious proceedings

37. The 1983 draft recommendation provided that in case of damage
caused by a judicial act other thap a judicial decision public liability
should exist when the damage "arose from dolus or gross negligence on
the part of the author of the act”. (&)

(1

European Convention, Article 50

o’

{2) Buropesan Convention, Article 32
(3) See above, paras. 20 and 27
(4} 1983 draft: Recommendation, Principle I, para. i.
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We feel able to agree with this principle subject to the following
coments:

a. Public liability in the case of intentional fault (dolus)

38. Referring to the booklet "Certain aspects of Civil Liability”
published in 1976 under the authority of the European Committee on Legal
Co~operation, the commentary on the 1583 draft Recommendation defines

intentional faul:t as "the fault committed with the intention of causing
harm to another'. (1)

& definition of this type is in our cpinion too restrictive.
Though one may admit that the fault commltied with the intention of
causing harm to apother is an intentiomnal fault it seems to us that other
intentional faults also constitute “dolus”; the typical example of other
intentional faults coming within this definition is im our opinion the
fault committed, not with the intention of causing damage to another,
but with fraudulent intent, ie the intention of procuring for oneself or
a third person an unlawful advantage.

If we restrict ourselves to the definitions suggested in the above
cited commentary there would, for example, be no public liability in the.
case of damage caused by forgery the perpetrator of which was exclusively
motivated by a fraudulent intent; .m ¥=ct, in such a case the damage
would arise neither from "dolus" (because the intention with which the
fauit was committed was not to harm another person) nor from gross !
negligence(because this fault is not intentional). i

In our opinion "dolus" should, for the application of this principle,
be defined, if not as intentional fault, at least as fault committed
with the intention either of causing harm to another or of procuring an
unlawful (or unjustified) advantage for oneself or ancther (2).

b. Public liability in cases of gross negligence

39. The idez that public liability may be incurred for any form of
gross negligence by the person committing the act appears to have been
accepted by the majority of States, provided that the judicial act
complained of is not a judgment im contentious proceedings.

{1} Doo. CDCJ (B3) 5, ». 9, paragraph 3.

i (2) Cue might z.so ask whether the concept of "dolus" should not imply
fraudulens practices ov machinations.
In Belgian ilaw, the "dolus” or fraud required by Section 1140 VAR |
of 's Act for an action agzinet a judge for misuse of

authority reguires fraudulen: practices or machinations Dy the person
ced either <o perver:z the course of justice or to favour or
civen pariy or to advance a personal interest {cass., 27 June |

harm &

1677, Pas 1977, L, 1101; see also cass., 7 November 1949, ibid.,
1650, I
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According to the definitiom which in our opinion may be
considered traditional gross negligence is such gross and excegsive
fault that it would not be committed by a reasonable person. This is
fault with regard to which the circumstances in which it was committed
impose the conclusion that it is particularly serious, and indeed,
inexcusable. (1) Obviously we cannot here review the numerous
controversies to which this traditiomal defimition has given rise.

The commentary on the 1983 draft Recommendation appears to
discard this traditional definition by stating that "gross negligence
is non-intentional fault which would not be committed by a person
showing even a minimum degree of care”. (2}

This last definition is not entirely unambiguous, principally
on account of the two meanings of the word "care. The French
word "diligence” can be understood in two meanings. In the wider
sence it is synonymous with care, zeal, attention, vigilance and
prudence; in this sense, gross negligence would be unintentional fault
which would not be committed by a person exercising a minimum of care,
zeal, attention, vigilance and prudence. Tn a restricted sense the
word "diligence” suggests the idea of time and time limits; it is
synony mous with promptness, speed, readiness, zealous haste, effective
rapidity; in this sense gross negligence would only cover non—-intentional
negligence which would not be committed by someone who had shown
a minimum of promptness, speed, readiness, zealous naste, and effective
rapidity. If the definition suggested in the above mentioned commentary
is ro be chosen it should in our opiniom be interpreted in the wide
sense mentioned above.

3. Rules governing public liability based on fault, applicable
fo judgments in contentious proceedings

40. In the scheme of the 1983 draft Recommendation public liability
would only arise im the case of "a judicial decision" if two conditions
were satisfied:

- the damage must have been caused by dolus or gross
negligence;

(1} J.F. COUZINET, "La motion de faute lourde administrative',
Revue de droit public et de la science politique, 1977, 283 et
seq.

(2) Doc. CDCJ (83) 5, p. 9, para. 13.
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- the act must have been withdrawn, modified or annulled by
a final decision (1).

This system has provoked considerable resistance on the part of
the States.

As regards the first of the two conditions, several States are
pot willing to accept that public liability for judgments in contentious
proceedings should be incurred for gross negligence, because the
application of this last concept to this type of judicial act might well
turn out to be particularly difficult and finally end up in erroneous
judgments by the courts being made a ground for public liability.

Thus the fear has been expressed that this liability might be incurred
merely oun the ground that it was considered inexcusable for a judge not
to have taken account of a particular statutory provision or regulation
or to have been ignorant of certain precedents etc.

As regards the second condition, it was chiefly argued that it is
where there are no appeals or no longer any appeals available which make it
possible for the judgment of the trial court to be submitted to another
court that the right to bring an action for public liability is most
necessary and that this right appears much less justified when the judicial
decision affected by an intentlonal fault or gross negligence has been
withdrawn, modified or annuled. It has also been pointed out that, as
drafted, the principle does not expressly require that the judgment which
has been withdrawn, altered or annulled should be in fact erroneous SC that
a provisional decision later withdrawn, modified or annulled by reason
of new facts could fall within the scope of this principle.

These criticisms have led us to suggest that the distinction should
be made between judgments in contentious proceedings depending on whether
or not they have been withdrawn, modified or annuiled by a final decision
for the violation of an established legal rule.

T

(1) Principle I in this draft was worded as follows:

mpublic liability in this draft was worded in respect of damage caused
by & judicial act and which arose from dolus oX gross negligence on the
part of the author of the act.

When the act in question is a judicial decision, liability should arise
only if the act has been withdrawn, modified or annulled by a final
decision.” g

Owing to the way in which it is drafted, this wording seewms ambiguous |
with regard to the scope of the distinction it establishes. At first
sight the distinction might be interpreted as creating two types of

cases giving rise to public liability: firstly those where the damage

is caused by a judicial act if it arises from dolus or gross negligence

on the part of the person committing it and secondly those in wiiich damage

is caused by a judicial act in the form of 2 judicial decision if the act 1
|
3

has been withdrawn, modified or annulled (without dolus or Zross negligence
being required). It is only on reading the commentary that it becomes

clear that, as regards judicial acts {n the form of a judicial decision,
the condition specified in paragraph Z must exist in addition to dolus Z
and gross negligence (CcDcJ (83) 5, p. 9. para. 15).

l .



————_m:

4. Judgments ip contentious proceedings withdrawn, modified or
annulled by a finali decision for the violation of an egstablished

legal rule

41, The first category of judgments in contentious proceedings is thus
that of judgments which have been witbdrawn, modified or annulled by a
final decision for the violation of an established legal rule.

As a resultr of the withdrawal, modification or amnulment these
judgments have ceased to be binding (1). Public liability for such acts,
far from being incompatible with their binding nature, will appear in numeroug
cases to be the logical comsequence of the final decision by which they are
withdrawn, modified or amnulled.

Though it is true that by cbitaining the withdrawal, modification
or annulment of the judgment complained of a litigant who claims to have
suffered unlawful damage owing to this judgment may have put an end to this
damage, the fact remains that the decision wirhdrawing, modifying or
annulling the judgment in question has not necessarily removed or made
reparation for the damage which he may have suffered during a certain time.

The decision withdrawing, modifying or annulling the judgment must
be final. In reiation to & ccurt, the concept of "final decision” (décision
définitive) can have several differea” meanings (2); by "final decision™
we should heve understand a final decision in the meaning usually given
to this expression in the terminology of the Council of Europe (3),

In order to meet one of the objections ralsed in the precediﬁé"_“”.
paragraph it ig provided that the final decision must have withdrawn,
altered or aannulled the original judgment because the latter had violated
an established lepal vule. This last expression is taken from Principle I
in the Appendix to Recommendation No. R (84) 15 on public liability.

As in the case of the appiication of this principle, "established legal
rule” should be underscood to include the rules known at the time when
the act was performed, whether they take the faorm of legislation or
that of judicial precedent (4).

(1) As mentioned in the commentary to the 1983 draft Recommendation
ves judicata 'prevents, when a decision is regarded as definitive and
enforceable, proceedings designed Zo show that such a decislon was
dafective beczuse of dolus or gross negligence, so that it should
cocasion reparacion’ (CDCJ (83) 5, p. 9, para. 16).

=
[R¥]
o

It may mezn 2n unimpeachabledecision ie a decision which is not subject
to amy form of app=al, as opposed, in particular, to a judgment by
default, waich is subject to an gpplication to set aside, and Lo a
decision at first inctance subject to appeal. A "filnal decision”
{dfcision d48finitive) may alsoc mean & decision which leaves a judge
functus officio on & disputed guesilon 4s opposed o an imterlocutory
decision which ordevs a preliminary measure in the preparation for ;
L or nakes temporary provision for the pousition of the parties. {

trial o

Tha syoression final judgment” (dcision définitive) may also mean W
s decision which, having dealt with all matiers comntained in the

statement of claim, renders the judge functus officio on all the

matters in dispute.

(3) See supra, p. 10, note 1 and p. 23, note 1.

Bl |

(4) See commentary in the above cited booklet entitled "Pablic Liability"
p. 14, para. 19.
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42, Apart from the two cases covered by the rules dealing with public
1iability based on fault which apply to all judicial acts {1), the
reparation of damage caused by judgments in cortentious proceedings of
this category should, we consider, be guaranteed in two cases:

- when there is intentional fault on the part of the person
performing the act;

- when the person performing the act has infringed the obligations
imposed by the European Convention on Human Rights and, in the
circumstances of the case, this infringement must be regardsd as
constituting gross negligence.

Although based on the viclation of an established legal rule by the
judgment complained of, the final decision withdrawing, modifying or
annulling the judgment should not necessarily iudicate that it was
justified by one or other of the two above-mentioned circumstances: but
it would allow the party ciaiming to have suffered damage to prove that
the judgment withdrawn, modified or annulled was vitiated by an dntenticnal
fault or an infringement of the European Comvention which amounted €O Zross
negligence (2).

In the case where the person committing the act complained of bas been
guilty of an intentional fault (dol.c, rhere would not appear to be any
particular difficulty, subject to the remarks already made above in relation
to the definition of "dolus" (3).

In view of the aumerous objections which the idea of making gross
negligence a cause of public liability for this category of judicial acts
has provoked, we feel it necessary to accept in princirle that the gross
negligence of the person performing the act would not be a cause of a
public liabilicy.

Nevertheless, this tiability would be involved when the damage arose
from an infringement of the Buropean Convention on Human Rights which,
having regard to the circumstances of the case, would appear to constitute
gross negligence.

43. It follows that in the proposed system a judgment in contentious
proceedings which has been witndrawn, wodified or annulled by a final
decision for the violation of an established legal rule may give rise
ro public iiability if there has been an infringement of the European
Convention on Human Rights in four cases:

- when the person committing the act has committed an intentional

Taule:

- when an infringement of the Rurcpean Convention amounts (o Bross
negligence;

(1) See shove waras. 3L to 36.
{3} See the commentary on the 1983 draft Recommendation, CDCI (83% 5,

p. 10, para. 17.

(3) See above, para. 38.




- 108 -~

- when the fault consists in a violation of paragraphs (1) to
(4) of Article 5 of the European Convention {(1);

- when the infringement of the European Convention has been found
to exist by decision of the European Court of Human Rights
{Article 50 of the Convention)} or by the Committee of Ministers
of the Council of Eurcpe (Article 32 of the Convention) (2).

L. Other judgments in contentious proceedings

&4, The principles proposed in the 1983 draft Recommendation made no
provision for public liability for this category of judgments in view
of the necessary consequences of their normally binding nature,

This leaves us with the position that, as already mentioned, public
iiability may be particularly necessary precisely in those cases where no
appeal exists or an appeal wo longer exists which makes it possible o
submit a judgment in contentious proceedings to the control of another
court,

I am, therefore, here proposing a system of compromise between these
two contradictory reguirements.

In the same way as judicial acts other than judgments in contentious
proceedings, judgments in contentilous proceedings helonging to ihis second
category may give rise to public liability im the two cases already
mentioned where the damage originates in an infringement of the Europeao
Convention on Human Rights:

- when the fault copsisted in a violation of paragraphs (1) to (4)
of Article 5 of the Comvention (3}, and

- when the fault has been found to exist by a decision of the
European Court of Human Rights (Article 50 of the Convention) or
of the Committee of Ministers of the Council of Furope {Articie 32
of the Convention) (4).

B. Principle relating to cases where the damage is not conmected
with any faeult committed by the authority

45. Tn the scheme of Recommendation Mo R (84) 15 on public liability,
even if the damage is unconnected with a fault committed by the pubiic
authorities, reparation should be ensured if it would be manifesily unjust
to allow the injured person alone te bear the damage, having regard to the
following circumstances: the act ig in the zeneral interest, only one

(1} See above paras., 12 to 15 and 32Z.
(2) See above paras. 21 to 27 and 33 to 36.

{3) See above paras. 12 to 15 and 32.

(4) See above, paras. 21 to 27 and 33 to 36.




person or a limited mumber of persons have suffered damage and the
act was exceptional or the damage was an exceptional result of the
act (1),

Without adopting this principle as it stands, but adopting a
similar approach, the Appendix to the 1983 draft Recommendation provided
(in Principle II) that public liability for judicial acts would occur in
two cases where persons were deprived of their freedom if it would be
manifestly unjust to allow the injured person alione to bear the damage:
firstly, in the case of custody pending trial not followed by a conviction
and secondly, in the case of imprisonment imposed by a final conviction
which was subsequently snnulled after reconsideration (retrial).

In our opinion the first case may be accepted as it stands but the
second should be extended to cover the wider case where a fimal criminal
conviction is subsequently set aside or pardon granted on account of new
facte which prove that there has been a miscarriage of justice.

1. Rules relating to public liability in the absence of fault
applicable to detention on remand not followed by a conviction

46, Subject to some comments which we will make at a later stage, we feel
able to agree with Principle Tf (&) in the Appendix to the 1983 draft
Recommendation which reads: "public listility should, in addition, exist
in respect of damage suffered in the case of a person who has spent a
period in custody pending trial but is subsequently not convicted ... if
it would be manifestly unjust to allow rhe injured person alone to bear
the damage'.

From the commentary on this draft it appears:

- that the expression "detention on remand” must be interpreted as
in Committee of Ministers Recommendation No R {80) 11, namely custody
pending & trial which has been authorised or ordered by the judiciary (3},

~ that the condition velating to the manifestly unjust nature ol the
situation in which the injured person finds himself when obliged to bear
the damage alone, makes it possible to take into consideration a whole
series of variables which cap determine the extent of the reparation, for
ipatance,acquittal of the person concerned for want of evidence (in this
case reparation could be refused), duration of the detention on remand
{a very short period nigh:z not give rise to reparation), the actual
pehavicur of the vietim ete (&).

Appendix tc the Recommendation, Principle I7, para. 1. Two limications
ave imposed on this principle: firstly, its application may be limited
to certain categories of acts {Principle II, mara. 2) and secondly,

the reparation for which it provides may cover only part of the damage,
on the basis of equitable principles (Principle V).

~
[
S

{2) Ses below para. 48,

(3) CBGCJ (83} 5, p. 10, para. 22.

(4) ©bey (83) 5, p. 10, paras., z0-71,
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47. Thus detention on remand preceding trial authorised or ordered
by the ccurts can, in the system we are contemplzting, give rise to
public liability either on account of certain faults committed by the
authority or in the absence of such faults,

The faults giving rise to public liability on account of detention
cn remand are:

- failure to comply with paragraphs (1) to (4) of Article 5 of
the European Convention on Human Rights (1}

- other violations of the European Convention when they have been
found to exist by a decision of the European Court of Human Rights
(Article 50 of the Convention) or of the Committee of Ministers of
the Council of Europe (Article 32 of the Convention) (2);

- intentional fault (delus) (3);

- gross negligence if the act causing the damage is a judieial act
other tham a judgment in contentious proceedings (4);

- the violation of a provisiom of the European Convention other than
Ayticle 5 amounting to gross negligence if the act causing the
damage is a judgment in contentious proceedings (5).

48. Two further remarks must, we consider, be added to the commentaries
cited above (6) on the rules governing public 1iability without faule,
applicable to detention on remand not followed by conviction.

- In intevpreting the condition relating to the manifestly unjust
nature of the situation in which the injured person finds himgelf when he
is reguired to bear the damage alone, account should be taken not only of
circumetances involving private interests but also those involving the
public interest.

- Similarly it must be evident that the circumstances mentioned in
these commentaries are merely examples and that there may be other
circumstances to which regard should be had. Thus, we comsider that public
liability should not arise in particular when detention on remand is
followed by a measure of social protection such as preventive detention
or when the prosecution was terminated by limitation or as a result of the
Jeath of the accused during the investigation or the trial.

(1} See above, paras. 12 to 15 and 32.

T VR T TL S o

(2) See above, paras. 21 and 27 and 33 to 36. j
{3) See above, paras. 38 and 42 -
(4} See above, para. 39,
(5} See above, para 42,

]
|
|
|

(#) See above, para 4b. ‘
!
|
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2. Rules governing public liagbility in the absence of fault applying
to convictions which have been set aside or in relation to which a
pardon has been granted as a result of new facts establishing a
migcarriage of justice

49, The system put forward im the 1983 draft Reccommendation may be compared
with that in Articles 14 (4) of the International Covenant and 3 of Protocol
No 7 to the BEuropean Convention (1), although there are certain differences
which relate tc the counditions governing both the right to reparation and
the extent of the reparation and the way in which it is granted.

30. On two points at least the rules in the draft Recommendation concerning
the conditions governing the right to reparation seem to provide a lower
level of protection for injured persons than that guaranteed by the
International Covenant and the Protocel to the European Convention,

-~ Firstly, in the draft the person concerned must have undergone
imprisonment imposed by the conviction whereas in the Covenant and the Protocol
to the Convention Lhe person must have suffered a punishment as the result of
the conviction {normally, but not necessarily, imprisonment).

- Secondly, in the draft the conviction must have been subsequently
aunutled after reconsideration (retrial) whereas in the Covenant and the
Protocel the right to compensation is available even if the conviction has
nct been set aside but z pardon has beer graunted.

51L. On two other points it is difficult to assess whether the system contained
in the draft or that in the Covenant and the Protocol to the Convention in
fact offers more extensive protection to injured persons.

This applies to the condition in the project relating to the manifestly
unjust nature of the situation in which the injured person finds himself if |
he hag to bear the damage alone; this condition does not appear either in '
the Covenani or in the Proitccel to the Convention; but these two instruments [
exclude the right to compensation if it is proved that the pnon-disclosure !
of the unknown fact in time is wholly or partly attyibutable to the
convicted person (2).

The position is the same as regards the rules relating to the manner
snd extent of the rveparation; the reparation provided for in the draft
Recommendation may cover only part of the damage, on the basis of equicable
principles, whereas under the Covenant and the Protocol to the Convention
the compensation must be provided in accordance with the domestic law of
the State concerned.

52, From two points of view, however, the system in the draft seems to
provide more protection for the victims than that in the Covenant or the
Protocol to the Comvention: in the draft Recommendatiomn,

- though the pergon must have been finally conviected, it is not
required as in the Covenant and the Protocoi to the Comvention
that this conviction should be & criminal conviction.

{i) See ahove, paras, 16 to 18.

(2% Compare Principle III in the Anpex to the draft Recommendation which
provides that "if the victim contributed to the damage, the repacation
of the damage may be reduced accordingly or disallowed.” See also para.
55 below, |
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_ unlike the Covenant and the Protocol te the Convention, it is
not required that the conviction has been reversed on the specific
ground that a new or newly discovered fact proves that there has
been a miscarriage of justice.

53. The fact that the International Covenant is already binding on a
considerable number of European States, the probability that the States
Parties to the European Convention will ratify its Protocol No 7 within

a few years, the difficulties which might be caused by an instrument
whose provisions vary in a number of points from corresponding provisions
of the Covenant and Protocol No 7 to the Convention, the ralatively

small additional protection which such an instrument would give to injured
persons are SO many reasons which have convinced us that, in the case of
a person who has undergone punishment as a resvlt of a miscarriage of
justice, the only rule of public liability which should be accepted is
that stated in Articles 14 (6) of the Covenant and 1 of Protocol Mo 7 to

the Furcopean Convention.

Although it has already been stated in these international instruments,
the above-mentioned rule could in our opinion be included in a set of
principles relating to public liability for judicial acts: apart from
the fact that these instruments do mot yet bind all member States of the
Council of Europe, it should be remembered that the solution given to the
problem of the position of the rules contained in these instruments in
relation to the domestic legal system of the Contracting States varies
from State to State and depends on whether or not they have been incorporated
into the domestic legal system and if so whetrher they are treated as being
of direct application or not and also on the precedence they are given in
the case of a conflict with the rules of domestic law.

Principles which are applicable whether or not the damage arises
from a fault committed by the authority

54. These principles relate to the contribution of the victim te the
damage, the extent of the reparation and the prohibition of discrimination.

They are based on Principles III, TV and V set out in the Appendix
to the 1983 draft Recommendation.

1. Principle concerning the victim's contribution to the damage

. "If rhe victim contributed to the damage, the reparation of the
damage may be reduced accordingly ox disallowed" (Principle III in the
Appendix to the 1983 draft Recommendation).



§
We feel able to support this principle (1). -
i

It follows that the existence and extent of the public liability
may depend on the conduct of the victim.

The expression "accordingly” imdicates there must be a certain [
propertionality in the relationship between the "behaviour of the
author of the damages and the behaviour of the victim” (2). i

2. Principle relating to the extent of the reparation |
:
F

56, The system proposed is identical o that contalned in
Recommendation No R {84) 15 and the 1983 draft Reccommendation (3). ;

Public liability in cases where a fault (4) has been committed by the
authority should ianvolve complete reparation (5), the determination of
heads of damage, and the pnature and form of the rveparation being a matter
for the domesiic law, From the fact that reparation must be complete it
cannot be deduced that it must necessarily take the form of pecuniary i
compensation: it may also be effectead by any cther appropriate means (6}.

(1) Tt should be noted that this prin-iple differs from Principle 1T in 1
Recommendation Mo R (84) 15 on publi: liability, which reads: "If the |
victim has, by his own fault or by his failure ©0 use legal remedies |
contributed to the damage, the reparation of the damage may be reduced
accordingly or diszlliowed.

The same should apply if a person, for whom the victim is responsible |
under national law, has contributed to the damage’, ;

The commentary on the 1962 draft Recommendation explaions the implicastion |
of, and reascens for, these differences:

The latter recommendation in fact takes into consideration only negligence
of the victim {and that of persons for whom he is responsible) and failure
to make use of legal remedies, whereas under the terms of the present
yecommendation any kind of hehaviour, whether involving vegligence ox

not, cen result in compensation being reduced, The reasoun is that in

the particuvlar arez of damage caused by judicial acts such contribution |
can cousist of benaviour {(for example, failure to disclose certain facts)
which cznnot be described as aegligent under the law of certain States .
Hut which nonetheless warrvants the compensacion being reduced.” {doc.
ey {83 5, p. 11, para 24).

(2} Commentary on ;983 draft Recommendation, CDCJ (83) 5, p. 10, para 3.

883

(3) Principlis V of Recommendaiion No K (84
s

Y 15 and Prinmciple IV of the
drafr Recommeudation provide in identical

Terms:

rimciple T should be mede in full, it being understood

—

"Reparainion uvader
that th - on of the heads of damage, ¢f the nature and of the
form of Tzparst "z1le wirhin the competence of national law.

d snder Frinciple IT may be made only in part, on the basis

of eguitablie principles.”

(431 See avove, paras, 30 ©o &4,

(5} But see above, pavra.36 in fine.

(6) Apvendix to Recommendation No R (84) 15, Scope and definitions, para. 1.
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In the case of public liability where no fault has been committed
(1) the reparation may cover only part of the damage, on the basis
of equitable principles

3.Principle relating to the prohibition of discrimination

57. According to Principle VIII of Recommendation No R (84) 15, which
is identical with Principle IV of the 1983 draft Recommendation, "the
nationality of the victim should not give rise to any discrimination

11

in the field of public liability.

In our opinion the prohibition of discrimination should mnot be
limited to discrimination based on the victim's nationality. It is
difficult to see why the principles governing liability for judicial
acts should not also be applied without discrimination based ou sex,
race, colour, language, religion, political or any other opinions,
social origin, membership of the national minority, financial situwation,
birth or any other sitvation {(2).

The principle of non-discrimination should, in our opinion, state
in substance that the enjoyment of the rights to which a victim is
entitled under the rules governing public liability for judieial acts
must be guaranteed without any discrimination based (inter alia) on
sex, race, colour, language, religion, political or any cther opinions,
national or social origin, membership of a national minority, financial
situaticn, birth or any other situation.

(1) See above, paras. 43 to 53,

(2) Cf. Articles 14 of the European Convention and 2(1) of the
International Covenant.




CONCLUSTONS

58, We, therefore, consider that the essential elements of & system of
pubtic liability for judicial acts correspond with the minimum priaciples
set out below, by which the member States of the Council of Furope could
be guided in their law and practice:

Principle 1

Reparation for damage caused by a judicial act due tec the fault of the
person {or body) performing the act should be guaranteed in the following
cases:

a. When as the result of a judicial act a person has suffered damage
because he has been arrested or detained in conditions contrary
to the provisioms of Article 5 {1) to (4} of the European Convention
on Human Rights (1);

b. When a decision of the Europezan Court of Human Rights or the
Committee of Ministers of the Council of Europe under Articles 50
: or 32 of the European Comvention on Human Rights has declared that &
i Sudicisl ack was entirely or partially incompatible with the
obligations contained in that < mvention and the other domestic
remedies cr the nature of the violavion only make it possible to
nake good the damage caused by thie act to a limited extent (2}

¢. When the damsge caused by a 3judicial act, other than a judgement in
contentious proceadings, arises out of an intemtional fault or gross
negligence of the person {or body) performing the act (3);

d. Wher. the damage caused by a judgement in contentious proceedings
which has been withdrswn, modified ox set aside by 2 final decision
because it violated an established legal rule arises either from
the intentional fauit of the person (or body) performing the act
or in a failure by the person {or body) performing the act to comply
with a provision of the European Convention on Human Rights other
than Avticle 5 (1) to {(4) which in the circumstances comstitutes
gross negligence {(4}.

aults referred to iun Principle I the
a

reparais ¥ judicial act should be guaranteed in

the following cases:

a What wage arises from detention on remand not followed by @
conviction and it wouid be manifestly unjust of the vietim were
ieft teo beac tne damage alome {(5):

£y T SO o T e 75 zre %

L) ol S SERFCRS Haruu P T AT 54 .

(7% Sge above paras Z1 to 27 and 33 to 36.

{3Y See above paras 37 to 39.

(4) See above, paras &1 to 43.

(5) See above, paras 46 to 48.

i
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m & sentence served as a vresult of a final
tion has later been set aside or a pardon
1y revealed facts proved that there
s it is proved that the
due in whole or

b. When the damage arises fro
conviction and this convic

granted because new facts or new
has been a miscarriage of justice, unles
the unknown fact in time is

failure to disclose
in part to the fault of the convicted person (1.

Principle IIL

1f the victim has contributed to the damage the reparation may be

reduced or refused (2).

Principle IV

ciple I should be complete, the

The reparation provided for in Prin
ation being a matter for

heads of damage and the nature and type of repar
domestic law.

The reparation provided for in Principle II may cover part of the
damage only, as may be required by equitable principles_(3),

Principle V

The victim's rights deriving from the rules on public liability for
judicial acts should be guaranteed without any discrimination based
{inter alia) on sex, Tace, colour, language, religion, pelitical or any
other opinions, national or social origin, membership of a national
minority, wealth, birth or any other situation (4}.

e .

{1y See above, paras 16 to 18 and 49 to 53.

(2) See above, para 33.

(3) See above, para 56.

(4) See above, para 57.




LIABILITY OF PUBLIC AUTHORITIES AND SEPARATION OF POWERS

oy
Mr P CHARLIER
Premier Auditeur in the Belgian Conseil d'Etat(l)

The principle of the legal liability of public authorities is accepted in
democratic systems. Since separation of powers is one of the foundations of
democracy, it is importsnt that as far as their liability is concerned, public
authorities should be subject to the jurisdizction of a judg2, who is as
independent of them as possible.

By referring spacifically to legal 1igbility, I wish to sivess that
political liazbility is mot sufficient and that there must be liability organised
by the law and sanctioued by 2 judge. Democracy is a principle of politicali
iife which, being based essentizlly on the idea of representation of the will
of the people, may itself be divided Into vavious pariticular primciples such
as separation of powers, the amenability of public authorities to the law -
what is Xknown as the principie of the rule of law - and respect for the rights
of the individual, The purpose of legal provislons 1s to put these principles
into operation and, in parcicular, ensure the non-contractual liability of
public authorities,

This lisbility tzkes seversl forms. More often than mot, the liabdility
of public authoritiss is conceived ot ol as the liability arising from the |
acts of the administvation. When speaking of the liability of pubiic authorities,
we mainly, or sometimes even solely, have in mind the liability of the administra-
tiom. It is in fact the administration which, being the organ of executive
power with which if is, as it were, co—extensive, 1s most likely to cause
damage ro others in the performance of its functions. However, it must be
borne in mind that damage may also be caused in the exercise of judicilal ox
quasi-judicisl powers &s well as in the exercise of legislative powers.

It is customary to draw a distinction between (a) proceedings invclving [
disputes about rights, notably the right to obtain reparation for damage caused |
by the public authorities ("individual" proceedings) and (b) proceedinge not |
involving rights but aimed at lmproving the functioning of the administration,
through the cancellation of improper administrative acts or through the
resinrarion of e state of affairs more in keeping with an equitable combination
of public interesi amd private interests in the case of exceptional demage due

larion of the equality or balance between citizens vis-d-vis public
iong ('"general” proceedings).

T sore systems, the administration comes under a single judge, who has
jurisdiction for both “ndividual" and "general” proceedings. This 1s the case
in France, wheve che adwiniscrvation is, with a few exceptions. amenable to its
own judges — the e courie and the Conseil d'Etat - whether the
srocaedings are alwmed at

& is 2 memper ¢f the Councii of Burope's
on Administrative Law. He was Chairman of the

31 e work on the draft Recommendation on
dpinistrative acts) and at the meeting at which the
ating to public liability for judicial acts was
meke it cleay that these observations represent
vicw and that, even when they are in line with the idesz of

they should in no way be regarded as an official expression
tee's thinking.
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or otherwise) or at securing the cancellation of a measure on the grounds of
ultrs vires action. In other systems, such as that of the United Kingdom, the
administration is amenable to the same judges as private individuals. In yet
other systems it is sometimes amenable to the same judges as private individuals
and sometimes to judges of its owm.

In Belgium, the administration is, in questions of liability, amenable
sometimes to the courts and sometimes to the Conseil d'Etat: it comes under the
courts in the same way as private individuals in the case of damage caused
through its own fault or in the case of fault-free infringement of civil rights;
it comes under the Conseil d'Etat in the case of exceptional damage due to

violation of the equality or balance between citizens vis-a-vis public obligations,

Since in the absence of administrative courts, the Conseil d'Etat is the
administration’'s only specific judge with general jurisdiction, the administra-
tion is amenable to that authority in liability proceedings of that kind as well
as in annulment or ultra vires proceedings.

The principle of separation of powers, viewed in terms of the judges with
jurisdiction over the administration, is thus implemented in various ways. The
method of implementation matters little provided that, as already mentioned, the
judge is institutionally independent.

*®

It is also possible that, in the matter of non-contractual liability,
different rules will be applicable to private individuals and to the administra-
tion, even when, by its nature, the cause of the liability is the same. It is
true that in the case of liability due to violation of the equality or balance
between citizens vis-a-vis public obligations only the public authorities, and
more often than not the administration, may be involved. It is in cases wheve
1iability stems from a fault, or more gemerally in cases where the public
authorities are involved in a dispute over rights, that the question arises as
to whether they are subject to the same rules as private individuals. In France,
the Blanco judgment (Tribunal des conflits, 8 Februvary 1973) clearly ruled that
the State's liability cannot be governed by the Civil Code rules applicable to
private individuals. This no doubt meant, at the moment when the judgment was
delivered, that the judge would be in a position to apply to the administration
rules less severe than those applicable to private individuals, but case-~law
nas evolved in such a way that the effect of the principle today is that the
judge may hold the administration liable in cases where the rule applicable to
private individuals would not permit him to do so. In Belgium, even though the
Comstitution makes no distinction between public authorities and private
individuals in respect of disputes over rights, the courts were for a long time
reluctant to treat the administration and private individuals on the same
footing in the application of Civil Code provisions regarding non-contractual
liability.

b
In any case, liability of the adminisrration and of public authorities in

seneral has specific characteristies, both from the standpoint of the courts
that have jurisdiction over them and in terms of the rules applicable to them.

Being aware of the importance of the matter, the Council of Europe thought
it appropriate to examine the question of public liability, rthat is to say the
question of the obligation for public authorities to make amends for damage
arising out of their acts, in conmnection first with administrative acts, then
wirh judicial acts.
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The instruments drawn up by the Council of FHurope

The first work to be done in the Council of Europe on adwministrative acts
in general was that entrusted in 1971 to the sub-committee of experts on the
protection of the individual in relation to the acts of administrative authorities,
which was subsequently designated the Committee of Experts on Administrative Law.

The first text to appear om the subject was Resolution (77) 31 on the
protection of the individual inm relation to the acts of administrative authorities,
which was adopted by the Committee of Hinisters on 28 September 1977. it was
followed by Recommendation Ho. R (80) 2 on exercice of discretionary powers by
administrarive authorities, which was adopted by the Committee of Hinisters on
11 March 1980,

The Council of Furope's 9th Colloquy on European Law, held in Hadrid from
9 ro 4 October 1979,was concerned with “"The liability of the state =ad regicnal
and local authovicies for damage caused by their agencs and administrative
services" (see Proceedings of the Colloquy, Council of Europe, Legal Affairs,
Strasbourg, 1981)., This subject came within the area of responsiblity and
activity of the Committee of Experts on Administrative Law, which was instructed
to draw up appropriate imstruments dealing with specific aspects of state
iiability. &s a resul:t of the committee's work, Recommendation Ko. R (84) 15
relating to public liability was adopted by the Committee of Ministers on
18 September 1984. This recommeadaton deals mainly with liability for
administrative acts.

In the meantime, the Committee of Experts ou Administrative Law continued
its work by preparing a draft recommendation relatimg to public liability for
judicial acts, This drafr was completed im March 1983 and submitted to the
European Committee on Legal Co-operation, which held it in abeyance in the
belief that the matter merited broader and more detailed deliberation and
proposed making it the subject or one of the subjects of a Colloquy onBurcpean
LaW,

N

T,iability for administrative acts

Recommendation No. R (84) 15 relating to public liability (1) defines
oblic liability as "the obligation of public authorities to make good
he damage cavsed by thelr acts, either by cowpensation or by any other
opriare means". The authors of the recommendatrion delimited its scope by
:
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ing the act as any action oF omission which is of such a nature as to
diveccly the rights, liberities or interests of persons, and by

+ that the acts covered are normative acts carried out in the exercise

vy authority, administrative acts which are not regulatory, aad

zots. Lt was also specified that amongst the acts covered were those

which, cavried out in the administration of justice, were not performed in the

exercise of a jvdicial fumcilon.
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{2} When vhis rzrommendation was adonted the Swedish delegate regerved the
~izhi of his government not to comply with it, while the delegates of
Denmark snd Norway reserved rtheir govermment's right not to comply with
principle TY.
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The recommendation starts by drawing a distinction between two types of
liability.

Principle T refers, essentially, to liability arising from a fault:
“Reparation should be ensured for damage caused by an act due to a failure
of a public authority to conduct itself in a way which can reasonably be
expected from it in law in relatiom to the injured person. Such a failure is
presumed in case of transgression of an established legal rule".

The fault must be a breach of a rule of law, which precludes proceedings
over a mere difference of interpretation as well as proceedings relating to
the application of administrative instructioms. Furthermore,a presumption of
£ault arises from the violation of a rule of law, which is called an established
legal rule; this precludes any interpretations that may be produced by doctrine
or case~law after the prejudicial act occurred, Such presumption, even if it
can be rebutted by contrary evidence, is important from the point of view of
the burden of proof. It is also important in that it acknowledges the concept
of a fault by an administrative department, without requiring the injured person
to identify the particular agent or agents who committed the prejudicial act.
4 corollary of this appears in Principle IV, where it is stated that "the right
to bring an action against a public authority should not be subject to the
obligation to act first against its agent".

In the cases of fault-based liability referred to in Principle I, reparation
is due in full in accordance with the first paragravh of Principle V.

H

Principle IT establishes a system of liability in the absence of any fault:
"pyen if the conditions stated in Principle I are not met, reparation should
be ensured if it would be manifestly unjust to allow the injured person alone
to bear the damage, having rvegard to the fellowing circumstances: the act is
in the general interest, only cne person or a iinited number of perscns have
suffered the damage and the act was exceptional or the damage was an excentional
result of the act”. The cause of liability is here not the fault but violation
of the equality or balance between citizens vis-A-vis public obligations.

In the cases referred to in Primciple II, the reparation may, under the
second paragraph of Principle V, be made only in part, on the basis of equitable
principles.

1+ should be noted that in some States there may be cases where fault-~free
liability is equated with liability arising from a fault and may eive rise to
full reparation: such is the situation in Belgium in cases where the damage is
due ro a fault-free infringement of civil rights.

*

Liability for judicial acts

Ligbility for judicial acts does not fundamentally differ from liability
for administrative acts. In both cases the liability of the public authoxities
1s at issue,
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Faults are human and are just as likely to occur in the judicial field
as in the administrative sphere. The theory that it is only fair to make 1
amends for exceptional damage due, in the absence of any favlt, to violation
of the equality or balance between citizens in relation teo public obligations
may be applicable to the performance of judicial functions in the same way as to |
the exercise of administrative functions.

It is true that the organisation of judicial systems iz such that the
risk of damage due to a fault on the part of the judge is limited. There
are rules of procedure, and several branches of the judiciary are involved,
some being responsible for prosecuting offenders or proposing solutions ox
investigating causes, others being responsible for deciding or judging cases
in the true sense, The existence of a hierarchy of courts is also a guarantee
of better justice. Through appeal and cassation wmrocedures such a system
enables errors to be corrected and amends to be wmade for faults committed by
judges whose decisions are contested.

The fact remains that judicial remedies need to be available against
liability for damage caused in the exercise of judicial functions, Such a
system of liability is by no means incompatible with the qualities of in-
dependence whichform part of the status of mewbers of the judiciary. Indeed,
it can only strengthen the public’s confidence in its judges by protecting
it from any faults and errors the judees may make,

In determining the scope of a recommendation on public Iiability for
judicial acts, 1t is difficult to avoid a problem of tautology. A judicial
act has been defined in the draft recommendation as anv action or omission
of a judicial nature occurring in the administration of justice, and administration
of justice has been defined as the exercise of the judicial function by the
public bodies which are institutionally entrusted therewith. Administrative
arts performed in the exercise of judicial functions (or in the course of the
administration of justice) are thus excluded; only acts forming part of the
judicial process are referred to, Similarly, omly acts carried out by public

bodies orgagnically or institutionally responsible for performi judicd Kokl
Dod cover@%g ) o 3 P performing judicial functions

The concepts of "justice™ and "judicial" are not defined; they are used
in their commonly accapted meanings, which does not preclude inevitable shades
of meaning. Defining them precisely would be a perilous feat impossible to
achieve in a few words,

avthorities zre liable for certain damage caused in the exercise of the
judicial Ffuactilons, independently of national systems’ rules which may or may
nct allow perseng taking pact in the judicial process to be held individually
1= e T

iizble.

®
the gubject suggests the same distincrion as with regard to
administrative acts, ie liability stemming from a fault and

r
ree from any fault.

f the drafc ilnstrument deals with liability based on a fault,

e oviginating through dolus or gross negligence. 1t is

The important point ig to lay down the general »rinciple that nublic
1
|
|
|
|
|
|
|
|
|
I
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"public liability should exist in respect of damage caused by a judicial
act and which arose from dolus or gross negligence on the part of the author
of the act™.

"ihen the act in question is a judicial deeision, liability should arise
only if the act has been withdrawm, modified or annulled by a final decision™.

The concepts of dolus and gross negligence are defined in a Council of
Furope report enmtitled "Certain Aspects of Civil Liability", drawn up in
1976 by the Sub-Committee on Fundamental Legal Concepts set up by the Eurocpean
Committee on Legal Co-operation. These definitions ave as follows:

"_ Dolus or intentional harm is a fault committed with the intention of
causing barm to another nerson. These terms also cover fault which is
committed by a person without the intention to cause damage but in the
knowledge that such would probably be the consequences of his behaviour
(dolus eventualis) which he accepts, Gross negligence is non~intentional
fault which would not be committed by a person showing even a mindmum
degree of care'.

1t is natural to refer to these definitions, whilst no doubt regarding
them as purely indicative and leaving it to mnational courts to gnell them
out in greater detail.

As the draft covers not only positive acts but also omissions, it is also
designed to deal with denials of justice and unreascnable delav in the adoption
of certain measures.

The second paragraph of Principle I implies a distimnction between acts
which are genuine judicial decisions and those which do not have that
character but are nonetheless part of the judicial process, whether they are
carried out by actual holders of judicial functions or by their assistants
acting on their instructions oy under their authority. This distinction is
admittedly unclear but it is nevertheless necessary because of the existence
in certain States of systems where acts, without constituting judicial
decisions, in the strict sense, are regarded as forming part of the judicial
process or even of the exercise of judicial functicns and are mnot therefore
coverned by the rules of liability anpplicable to administrative acts.

Tn the case of judicial decisions, liability for dolus or gross negligence
would arise only if the decision complained of had first been the subject of
2 judicial procedure resulting in its withdrawal, modification or annulment.
In this way, the impropriety of the decision would have to be recognised
by the judicial authority itself before a liability action could be brought.
This is a way of obliging the injured party to avail himself of the remedies
offered to him by the various rules of procedure and of not allowing him
to bring a liability action until the matter has become res judicata. The
disadvantage of the system is that, if there is no remedy which nermits the
withdrawal, modification or annulment of the decision complained of, the
principle would be of no assistance.

As for the form of reparation, liability based om a fault would give
rise, as in the case of administrative acts, to full reparation for the
damagze, This is provided for im the first paragraph of Priunciple IV of
the draft.
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Principle II of the draft deals with liability in the absence of any faule.
It is worded as follows:

"Public liability, in addition, should euist in respect of damage
suffered in the case of:

a. a person who has spent a perioed in custedy pendinpg trial
but is svbsequently noi conviected; or

b. imprisonment or deprivation of liberty imposed by a final
conviction which is subsequently annulled after
rveconsideration;

if it would be manifestly unjust to allow the injured person alane
to bear the Jamage''.

1t emerges from the context as well as frowm the distinction between
Principles T and II that no provision has been made for the case of liabiliry
stemming from a fault other than dolus cor gross negligence. One may vonder
whether this is because the authors of the draft were aware of the
difficulty of proving a minor fault or because they considered that
obliping public authorities to provide reparation for damage due to dolus
or gress negligence on thelr part woulld in itself be a substantial step
forward.

Principle II provides for two cases of liability in which the cause of
liability 1lies not in a fault but in violation of the equality or balance
. between citizens in relatiom to public obligations. This is clear from the
! phrase "if it would be manifestly unjustte allow the injured person
: alone to bear the damage'". The form of reparation provided for in the
second paragraph of Principle IV is, furthermore, reparation in accordance
with principles of equity, as in cases of fault-free liability for
: aduinistrative acts. Civen the scope of Principle I, which is limited to
; liabilicy for dolus and gross negligence, it is logpical and, moreover,
consistent with the text of Principle II - which, by the words "in addition”,
seeks to be complementary to Principle I - that liability based on a minor
fault should be treated in the same way as favlt-free liability in the
two cases covered by Prionciple II.

Final observations

The draft recommendation relating to »nublic liability for iludiciax
acts is certainly limited in scope. It follows the pattern of the various
Counecil of Europe instruments which have advanced and unified the law in
a measured wanner thanks to worlk by experts from the different member
States which is distinguished by general goodwill buin is also influenced Dby
the need to reconcile legal conceptions and systems that sometimes differ '
widely.
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The adoption of a recommendation in the field of public liability
for judicial acts, even if it is limited in scope, is not without slgnificance.
At any rate, it would introduce into this area complementary protection to that
which already exists under the European Convention on Human Rights and by
virtue of which compensation (just satisfaction) can be accorded persons
injured by certain acts performed by judicial authorities.
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GENERAL REPORT
by

Mr E AGOSTINI
Professor at the Faculty of Law of Bordeaux University !

The notion of public liability for judicial acts is admissible only
where it is acknowledged that justice is fallible: mnot only that judges i
make mistakes, but that the judicial system itseif is liable to err. !

Except where arbitrary power excludes all liability, the two kinds
of fallibility may be distinguished. Traditional Islamlc law, for instance,
admitted the one without recognising the other in so far as the Cadi could
be called to account, but no appeal lay against his judgments. On the
other hand, by the Middle Ages, the appeal instituted under the later part of
the Roman Empire with the extra-ordinem procedure has become virtually
indistinguishable in France from t{he action for misuse of authority
(prise 3 partie), since the judge responsible for the disputed decision
wag required to defend it in person before the higher court.

We know, however, that at that time the purpose of the appeal was
political rathar then prophylactic.. As in Rome, where it had been used ;
to establish the authority of the Emperor, appeal was the medium through
which the Monarchy souzght to ensure the pre-eminence of the royal courtis.
The principal purpose was not to improve the administration of justice:

a concern which did not arise until the Revolution, when it was proclaimed
in the Decree of 16-24 August 1790,

Nonetheless, it was net unknown in pre-revolutionary Framce: the
Order of 1667 sbolished the "writ of error” (proposition d'erreur)
introduced in the late Middle Ages, and veplaced it by the application for
retrial (regudte civile). This covered a much wider field than its name
suggests. In order to use this remedy, authorisation had to be scught
in writing from the Chanczllerie du Parlement; the application had to be
couched in moderate {ie civil) language and contain no disrespectful {
criticism of the decision complained of. Thus the requéte civile was :
"eivil® in form and not ratione materiae,

Tts purpose was [o secure reparation for a miscarriage of justice, :

a spectre that haunts the mind of every judge and which re-emergés in the L

pericdic cause c€lébre (like that of Mauvillain who was finally acquitted

by the Gironde Assize Court in June 19853). And yet one could argue, jokingly,

that the error which causes Jjustice to miscarry cannot be taken into account.

Because ‘b single judge cannot be just", justice is normally dispensed
i
!
i
|
|
|
1
1

by a berch of judges so if a shared error makes a law we wonld have Lo admit
that no account should be taken of it {ile the erroy) in such conditiouns,

rgumeni was gquite certainily not put forward when the 1806 i
Procedure was being drafted: Articles 480 to 504 provided
25 in which & retrial could be granted. Furthermore, &rticles 505 !
ith the acrion against & judge who has misused his authority
n wiich the plaintiff could be awarded damages and possibly have the
judgment set aside. Also, Articles 443 to 447 of the 1808 Code of Criminal
Procedure made provision for an application for retrial (révision)

in a very limited number of cases.
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The legislation on this subject has changed considerably over the
vears, Article 595 of the new Code of Civil Procedure specifies four
grounds for ap application to re~open civil proceedings (recours
which replaces the former requéte civile. Application for retrial
{demandes en révision) are now governed by Articles 622 to 626 of the Code
of Criminal Procedure., They have been the subject of considerable
legislative changes since they were first introduced, An Act of 9 June 1867,
passed in the wake of the campaign by the daughter of Mr Lesurques to
obtain her father's rehabilitation {(Mr Lesurqgues was executed in Year IV
of the Republic a2s a result of the Lyons Mail Affair}, provided for
posthumous retrial and for setting aside the judgment without referring the
case to a court for retrial in certain cases (révisicn sans renvoei)
without reference to the trial court., An Act of June 1895 introduced new
erounds for retrial and, in particular, made rules for compensating the
damage suffered by the victim of a miscarriage of justice. This took two
forms. In future the State was to provide pecuniary reparation. Secondly,
the judgment ordering the retrial was to be published in the Official
Journal - g symbolic, not to say platonic, measure,

Subsequently, an Act of 7 February 1933 established the personal
1iability of judges while providing that the financial burden would be
borne by the State, as in the case of schoolteachers four years later
(Act of 5 April 1937, amending Article 1384 of the Civil Code). Later
sti1l, the Act of 17 July 1970 amended Article 149 of the Code of Criminal
Procedure which admits the 1iability of the State in regard to persons
who have been acquitted, and who have suffered damage which is 'manifestly
abnormal and of particular seriousness" as a result of being detained on
remand. There are, incidentally, some similarities between this and the
concept of liability without fault in administrative law. In fact. this
is the system which Mr Velu recommends in his report for cases where no
fault has been committed by the authority.

The accepted principle in France at the time was that the Stafe’s
liability could not be incurred in judieial matters. Mr Lemoine steted
it pevfectly in his submissions on the Giry judgment (Civ. 23 November 1956,
D 1957-34): "The principle that the State may not be made liabie for
judicial errove is well known. BRut if one examines the fundamentsl reasons,
the limitations of this principle become immediately apparent. The
principle is founded eon the authority that attaches to court decisions:
they are deemad to expound the law exactly and establish the facts with
absolute lepal truthfulness ..... But the rule applies only to the court
decision itself which is alone covered by an irrebutable )
oresumption of legal truth, and not to any acts or operations carried

out in the course cof its preparation, There can be no justificaticn
for making this legal immunity apply to the whole process of administering
Justice".

Similarly, it was accepted at the time {(Trib. Adm. de Caen,
203 February 1958, Gougaud, D. 195%-40, note by Georges Morange) thai the
State could not be held responsible feor delay by the Jurisdiction Courts
(Tribunal des Conflits) in reaching a decision, seeing that the prozsdure
for deciding conflicting claims to exercisge jurisdiction had been organised
in the interest of the administration.




Such a formula would hardly be compatible with the Precedent set p
the Conseil d’Etat in the La Fleurette judgment (14 January 1938, D.p, v
1938.3.41, Conecl. Roujou, note Rolland, 5, 1938.3.25, note P.1.).
For in so far as the Consell d"Etat accepted the principle of ldabiliry
for damage caused by lawg,it is impossible to sce what objecti;;f_h_ﬁﬁi_
could be raised to the idea of 1liability for judicial acts in the striet
sense.

The Miscellaneous Purposes Act of 5 July 1972 can be commended for
having added a new Section L,781-1 to the Courts Act, te the effect that
"the State shall be liable to make good damage caused by the malfunctioning
of the courts. This liability shall only arise if there has been
gross negligence or a denial of justice". {(c.f. Auby, La responsabilité
de 1'Etat en matiére de justice judiciaire AJDA 1973 45 Lombard, La
responsabilité du fait de la function judiciaire, RDP. 1975 583 s},

On a point of legal theory, raised by Mr Ludet during the discussion,
it may be asked whether the effect of this Act was to produce a return
to the previcus position, reversing the case-law on extra~judicial
acts initiated by the judgment in the Giry Case, 1In the absence of
precedent, one must assume that the 1972 Act (which, as far as the point
under review is concerned, resulted from a parliamentary inditiative)
cannot be interpreted in a manner inconsistent with its promotor's
intention, wiich was that the law should progress and not move backwards.
Tt follows that acts connected with the :ctivity of the courts may be
deemed to be subject to the principles of the ordinary law relating to
public liability, whereas the system instituted by the 1972 Act would
apply to judicial decisions in the striet semnse.

However, following the judgment in the Blanco case (Trib. Conflits
8 February 1873, Rec. ler suppl., p. 61, conel. David; DP.1873.3.17,
concl. David; $.1873.2.153, concl. by David), the Conseil d'Etat
(29 déc. 1978, Darmont, Rec. 542; D.1979.278, note Vasseur; R.D.P.
1979-1742, obs Auby; A.J.D.A., 1979, 11, 45, note Lombard) refused to
extend the rules laid down in the 1972 Act to the administration. It
confined the State's lisbility to cases of gross negligence, except
where this arcse from the actual content of a binding decision i
(V.B, Pactedu , contentieur administratif, Paris 1985, no. 387-390),

This judgment has two implications: firstly, that public liability
in this field is no substitute for an exhausted remedy and, secondly,
that denial of justice is not covered by the Conseil d'Etat’s judgment.
Perhaps the latter omission can be explained in the light of Mr Early's
contributicn to the discussion., He asked Mr Velu and myself whether
we congidered it reprehensible, by European standards, for a court to
refuse to refer to the Luxembourg Court a preliminary point raising
issues under the Treaty of Rome. The French Conseil d'Etat is knowm to
have well established case-law on the subject, and it might be tewpting
for an impertcinent mind to see in the above-mentionad oversight a desire
not to nave to equate the consequent denilal of right with the demial of
justice veferred to in the Act of 5 July 1972.
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This growing tendency to segregate the administrative from the
judicial is regrettable. Nevertheless, France does admit the principle
of public liability for judicial acts. With regard to the existing law
Professor Cappelletti's report surveys the question from the standpoint
of comparative law (Cf "Who watches the watchmen?" Am. J Comp. L.1984,
pages 1-62). As regards legislative policy, it may be asked whether the
Councii of Europe should not make a recommendation to its members on
this point.

This, however, raises a preliminary question. During the discussion,
Mr Donner asked Mr Velu whether the new recommendation should not
encompass every aspect of miscarriage of justice instead of confining
itself to injuries to the person and interference with personal freedoms.
He was told in reply that the Human Rights Convention was restrictive
on this point and that one could not reasomably go beyond its limits.

Even so, a number of helpful ideas emerged from the discussions no
less than from the reports, and clarified the issue little by little by
contributing some extremely interesting answers to the questions:

What causes the damage? {I), ¥Who causes the damage? (IT) and Who is
liable as guaraator? (II11).

1. WHAT CAUSES THE DAMAGE?

The first essential is to agree on what a judicial act is.
Mr Velu's report contains some valuable pointers to a definition. They can
be summed up in the light of French legal literature, chiefly with
reference to the work of Motulsky and Vizioz.

After reviewing the possible criteria and rejecting the formal
criteria as inaccurate and the factual criteria as insufficient, Motulsky
(cours de droit processuel, Paris, '"Les cours de droit", 1973, pages 15-17)
defines the judicial act as follows (similar definitions are given by
Solus and Perrot, Droit judiciaire privé, vol. 1, Paris 1961, No. 468 et seq):
"A judicial act is the application, according to particular forms and an
appropriate technlque of a rule of law by a nualified organ with a view to

settling a conflict of 1nterests elther by endov51no or by rejecting a legal

r‘1"1m submltted for its dec151on

Motulsky was here restating Vizioz' definition, on which most avthors
agree. ftudes de Procédure, Bordeaux, 1956, pages 241 and 242).
"For an act to be a judicial act in the true sense and to produce the effects
specific thereto (ie res judicata and rendering the tribunal functus officio)
it is mot sufficient that Erom the organic otandpo1nt)an officiallv appointed
judge i# involved or (from the formal standpoint) that both parties are heard.

the further and essential requlrcnant is that the judge s1ould establish th

the law on a speciflc dispute",

here, as before, everything hangs on the definition of the dispute
that the judge is called upon to settle. Vizioz (ibid, page 241) advocated
the following definition: "The JudlclaT function presupposes a contentious
situation, ie a dispute or a conflict com erhnng thnapp¥“cation of the law

in a spec1f1L case which arlsﬂs preclbeL§'because that avperdtlon 15 Adisputed

ar unkertaln
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Can the Council of Furope be asked to incorporate such a technical
definition in a recommendation to member States?

This seems doubtful, for two decisive reasons:

. Firstly, such an zttitude would bz evidence of an unacceptable
imperialism on the part of French legal science, for some member States of the
Council of_Europe have a totally different idea of what constitutes a judicial
act. Ireland and Norway. for instance, do not maie the distinction between
judicial acts In the strict sence and the administrative acts of the judicial
authorities required by the definition glven above.

Secondly, any suggesticn would make it impossible for the draft recommendation
to keep strictly to the subject of inquiries to the person and interferences
with personal freedoms.

This being so, and asgsuming that the lizbility under review is that
resulcing from miscarrisge of justice in the broad sense, the definition of
judicial acts would have to¢ be widened and replaced by a formuls similar to the
one used in the Fremch Act of 5 July 1972: ‘"malfunctioning of the courts”

The answer to the purists who may cobject to this departure from the
techanical vocahulary 1is, firstly, thac. lezislation is not a matter of using
certain magic words; secondly {and mest iwportantly), that in international
law agreement on the meaning of words can be found only by compromise.

For instance, in The Hague Conference on Private International Law,
reference is made nsot to domicile, a2 word used in continental Europe and in
the Anglo-Saxon world to mean quite different things, but to residence.
This also ewplains why Rabel, discussing this same subject (Das Froblem der
Gualifikation, Rabels Z 1931, page 241 et seq) suggested coining autonomous
concepts for private internastional law that would be identical from one ceountry
to ancther, so as to averi what Kahn {(Gesetzeskollisionen, Ein Beitrag zur Lehre
des internationalen Privatrechis , Abhandlungen T, page 1 etec) called
latent conflicts, that is to =ay conflicts on the clasgification of terms.

Anyene seeriang ¢o define what causes the damage has two avenues
co choose from, a narrow one and a wide one., The narrow avenue will appeal
to those wishing to iimit public liability te injuries to the person and the
interserances with pergonel freedoms: they will define the cause of damage as
the judiciazl ot para-judicial (eg police detention) act, causing such ianjury
or intertference. Those wno wdvocate a general principle of public liabllity
will prefer the wider aveuue and Tavour a formula similar to the French
definificn mentioned earlier.

TI. WHO CAUSHS TUE DAMAGE?

The person whe firs® comes to mind as being likely to incur public liability
in an action to secure repavation for dapage originating in a Judicial act is
a judge or, at the wvery 1’“‘ , & person having a para-judicial function such as
an cfficer of The Criminal investigation Department, In determining that person's
y,ﬂrat srence will be made to a number of factors that help te characterise
£ irom three standpeints: prevention, assessment and sanctions.

!
|
|




From the standpoint of preventipn, care in making appointments Lo judicial
office is a good guarantee, Mr Louis Blom-Cooper's report and the discussion
rhat followed were extremely imstructive om this point, Should they have
professional knowledge of the matter in issue or be career judges? Should judges
he elected, nominated or recruited by competitive examination? It is
obvious that good administration of justice depends primarily on having a
satisfactory method of recruiting judges.

From the standpoint of assessment, it is important to determine exactly
how much discretiom a judge may exercise and how much room for manoeuvre he
has in regard to the dispute referred to him. This is the only way of knowing
whether the alleged offender has committed a fault in adopting an attitude
which any normally cautious and diligent colleague would have been careful to
avoid., On this point Professor Kiijbler's report was particularly instructive,
He showed us how, in a changing socilety, the judge could not possibly have the
same role as at the time when the legal systems of the European States were
beginning to establish themselves,

Where the exercise of the judicial function is concerned, we have come
a long way since the 18th century when Montesquieu wrote in his Esprit des Leis:
"The nation's judges are but the mouths that speak the words of the law. They
are inanimate beings who can change neither the law's force nor its severity."

What Gény, in his Méthodes d'interprétation et sources called the
Yidolatry of the written and codified 1aw" was repudiated long ago. It is
nevertheless still true that however much liberty the judge may allow himself
in regard to the law, he can hardly assume the role of 2 legislator. An
example was given by Mr Donner in the course of the discussion: a Dutch court
had refused to give a ruling on a matter which raised issues of sexual equality,
saying that it saw no way of deciding which sex should set the standard for the
other. Conversely, in countries such as Tuxembourg, Belgium and France,
Article 4 of the Civil Code requires the court Lo decide the issue before it
even when the law offers no guildance.

Ts the court revealing a new rule, or uncovering a hidden rule? In
cases like this, the question remains open, and Mr Charlier's comments on the
subject during the discussion would certainly not have been disallowed by
Siy William Blackstone (Commentaries on the laws of England, Volume 1,
8th edirion, pages 63 et seg), sC closely did they follow his declaratory
theory according to which an English judge when he breaks new ground is not
making a new rule but revealing a concealed portion of the immemorial custom of

rhe Realm.

Now that rhe object is no longer to state the rule but to apply the law,

should be noted that Articles 12 and 16 of the new French Code of Civil
ocednre require the judge to raise of his own motion legal grounds resulting

implicitly from the facts presented to the court on condition that each

sarty is given an opportunity to argue the points raised. He thus has scope

for manoeuvre which obscures the dividing 1ine between pormal conduct and

T
T
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misfeasance,




For comparison, we kunow that in private intevrnational law. 1taly, the
Federal Republic of Germany and freece allow ithe judge to exeréise his own
initiative in examining the ccntent of any foreign law applicable to the case,
Consequently, any liability the judge way Incur is te be measured by the
yardstick of these powers and obligations.

However, consideration wmust also be given fo the degree of antonomy
vegted in the judiclary. In France, for imstance, the principle of judicial
independence is not in dispute., Even so, the Executive has on several
occasions in the past (see my commentary in D, 1978, page 7 in fine)
trespassed on the preserve of the judiciavy., JSimiiariy, it will be remembered
that one purpose of the Act of 15 January 1Y€3 =etting up a National
Security Court in France was to undermine the effect of the Conseil d'Etat
Canal Judgment of 19 October 1562 {Lebon, 332; AJDA 1962, 612, note
Laubad8re: JCP 1963, 181, 13068, note Debbasch), This is a matter in
which the main concern must be to weigh the respoasibiiities and assess the
liabiiity to pay damages on the basis of reasenable forseeable causation
rather thaun by treating all comtributory causes as being of egual weight.

Tg

From the standpoint of sauctions, or that of personal liabilitv which
Mr Morozzo della Rocca discusszes outfstandingly well, the legal system
has at dts disposal various instwuments f¢ - keeping the judge within the bounds
implied by the above considerationg. It 1s possible from this angle to
anvisage six types of sanctions.

. Censure by newspapers and public opinion: When the press is allowed,
Or manages Lo Ghtain access e case~files, the public has the means of forming
ar opinion on its judges or at least their acts.

o
. Progedural sanctici: For instance, a casge may be taken out of the hands
of the investigating judge under Article 84 of the French Code of Criminal

o

Procedure,

. Criminal sanction: In diecharging his duties a judge may commit
an offernce for which he must answer without being able to clailm fmmunity.
Such offences inciude the divulgation of professional secrets {¢f Rennes

7 May 1979, Pascal., JCP 1980, 1II.19333, observation Chambon).

. isciplinary sanction: Although this is not a common form of sanctiom,

5
been used by the Conseil d'Erat (Conseil d'Erat 5 May 1982, Bidalou,

it has
D. i%34, 103, note F Hamon); however, it was not enforced owing to an amnesty.
. Profeseioy sarction: Where the stick oroves inadequate or ineffective,

"

the carrct, in the foom of career prospects, can be used o bring an unorthodox
Zudge dnto line.

The French Act of 7 Fehroary 19233 dnstituted the
liability for judges whiie maklog provision for a State

Henry, La rzsponsabilitf des magistrats en matidve civile

; Georges Lalou, commentary on the above law in DP 1933.4.63).

. Peouniary

concept of
guarantee.
et _penz
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TII. WHO IS LIABLE AS GUARANTOR?

Who pays for the damage? Once the principle of liability for judicial
acts has been agreed, the question remains whether that liability should be
public or private.

The answer will depend on whether we follow the European Convention on
Human Rights or the International Covenant on Civil and Political Rights
£o which numerous member States of the Council of Furope have acceded.

The European Convention requires signatory States to lay down rules whereby
the vietim may obtain compensation from the person or persons responsible.
The Covenant, according to the commentary of the United Nations Secretariat
{see Mr Velu's report ) provides that '"the right to compensation,
stated in general terms, seems to be enforceable both against individuals
and against the State, regarded as a legal entity’.

The system enshrined in the Covenant is undeniably more satisfacrtory
from the victim's point of view than that of the Conventicn. The
of fender may very well not have the means to compensate his victim
in full if he is not suitably iusured. According to the authentic
interpretation given by the High Authority in New York, the victim can
shelter behind the tax-paying community which has an infinite capacity for
taking punishment.

The Anglo-Saxon world and continental Europe also apply a further
principle known in the former as vicarious liability and in the latter as
the master's liability for his servant's torts. Equity requires that the
authority in whose name justice is done should compensate the victim if
reparation is due.

Here, however, one comes up against a formidable objection.
According to the principle that the King can do no wrong, the State is dmmune
from 1liability except as specified in a law such as the Crown Proceedings
Act, 1947. In fact the argument has no legal basis. The reasoning here
does not stem from the law as it is but from the law as it ought to be. This
being so, the State itself would be expected to guarantee the payment of
damages to every victim entitled to compensation.

So it was that in the Act of 7 February 1933, France undertook to
gnarantee the liability of its Jjudges.

Having established the principle of the State’s obligatlon to guarantee
compensation, the question remains whether the State has a remedy against the
judge who caused it to imcur this liability?

In France, the answer to this question isg contained in the Acts of
5 July 1972 and 18 January 1979, amending 'the Courts Act and the
Statutes of the Judiciary respectively,

. Section L,731. 1 of the Courts Act: "The State shall make good the

damage caused by the malfunctioning of the courts. This 1iability shall arise
only in cases of gross negligence or a denial of justice'.




Article 11-1 of the Statute of the Judiciary: '"Members of the judiciary
shall be liable only for their ‘personal faults'. This liability shall only
arise on 'an action for indemnity Pir;hg\State'.

These provisions do not appear ever to have been applied in practice,
It may be noted, however, that the term personal fault can be defined in several
ways: fault unconnected with the exercise of the judge's function, intentional
fault ete.

Since this is a form of liability resulting from judicial acts in the
technical sense, cases where the persomal 1iability of the judge may be incurred
will in fact be few in number. Where there is no provision for the minoricy
Lo express its views in a dissenting opinion, the fact that the judges act as
a body makes it impossible for the State to identify the offenders and so bring
an action for indemnity,

Thus we can see that there is a whole sector of judicial activity in the
broad sense that the Act of 18 January 1979 fails to cover.

A further point to make is one which the penetrating comments by
Mr Morozzo della Rocca did much to clarify: it would be perfectly conceivable
for the pecuniary remedy to be replaced by a range of disciplinary sanctions
designed to match the seriousness of the personal fault committed, and even for
the two systems to be combined by incorporating the action for indemnity in
the list of sanctions.

There remains the question of whether this system of liability for fault
could be coupled with a comparable system, le the one existing in administrative
law. This is what Mr Velu recommends when he proposes that rules relating
to public 1iability based on fault should be reinforced by rules on public
ligbility where no fault has been committed.

It must be said that this proposal has its attractions. Where an injury
is so abnormal as to interfere with the principle of equality with regard
to sacrifices borme for the benefit of the community, entitlement to compensation
must be automatic, and no distinction based on the cause of damage should
exclude damage of judicial origin from the principle of reparation., For
this principle to be accepted, it is essential to reconcile it with that
of res judicata. On this aspect, to return to an authority quoted earlier,
the arguments expounded by Professor Georges Morange (D. 1959,40) provide
ample clarification.

Furthermore, as already stated 1f liability for the effects of legislation
is accepted, it is difficult to see on what principle one can respect any
judicial acts in some extreme cases,

Esgentially, then, the superiority of the French position lies in this:
that it anticipated, and helped to shelter the public from, injustice committed
in the name of the law ...
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