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FOREWORD

The XXIst Colloguy on European Law, organised by the Council of Europe
in collaboration with the Faculty of Law of Ettvos Lérand University, and devoted 10
the theme "Legal Aspects of Privatisation” was held from 15 to 17 October 1991 in
Budapest.

The Council of Europe which consists now of 27 Parliamentary democracies -

since the XXith Colloquy, Czechoslovakia, Poland and Bulgaria have become members
- presents an ideal forum for legal co-operation in Europe. As such, the Organisation
has organised since 1969 each year, in a different country, colloguies on European law.

The aim of these gatherings is to promote a free exchange of information and
ideas on a particular legal theme which is topical in Europe.

The profound changes in Central and Eastern Europe have thus naturally led
the Council of Europe 10 organise the XXIst Colloquy on European Law in Hungary,
the first Central European State to become a member of the Organisation, with a view
to helping the new democracies to create a legal system allowing them to move from
a State-controlled economy 1o a free-market.

The European Law colloquies represent for the Council of Europe an
appreciable source of proposals for inclusion in its programme of iniergovernmental
activities, and the work currently being carried out by the Project Group on
Administrative Law - the elaboration of a draft recommendation on privatisations - is
one example,

The Budapest Colloguy brought together about seventy participants from all
over the world, including experts from Bulgaria, Russia and the United States of
America; the OECD was also represented by an observer.

The opening session which was auended by Mr. L. KECSKES, Under-
Secretary of State at the Ministry of Justice, included speeches by Mr. E. MADL,
Minister without Portfolio, President of the Advisory Board of the State
Property Agency and Mrs. M.- O. WIEDERKEHR, Head of Division representing the
Secretary General of the Council of Europe. Mr. G. DEMSZKY, Mayor of Budapest
addressed the Colloquy during the same day.

Mr., L. VEKAS, Rector of the University of Budapest and Mrs. V. LAMM,
Director of the Institute of Legal and Political Research of the Academy of Science of
Hungary, participated also in the Colloquy.




During the closing session which took place in the presence of Mr. 1. VOROS,
Judge at the Constitutional Court, Mr, J, MARTONY]I, State Secretary at the Ministry
of International Economic Relations was given the floor for a remarkable intervention.

The discussions during these three days were centered on the following
themes:

- Law and privatisations - a general presentation of issues

Rapporteur: Mr. J.F. ROBERT, Professor of Law at the University of Paris 11,
Chancellor of the University, Member of the Conseil constitutionnel

Co-rapporteur: Mr. F. GOLCUKLU, Professor at the University of Ankara,
Tudge at the European Court of Human Rights

- Legal forms and techniques of privatisation

Rapporteur: Mr. T.C. DAINTITH, Director of the Institute of Advanced Legal
Studies, Professor of Law at the University of London

Co-rapporteurs;

Mr. G.E. DOMANSKI, Professor of Business Law at the University of
Warsaw

Mr. P. KOTAB, Member of the Chamber of Commercial Lawyers, Karlovy
University of Prague

- Privatisation of public enterprises: the impact on freedom of
information

Rapporteur: Mr. J. SCHERER, Attorney-at-Law, Senior Lecturer at the
University of Frankfurt

- Means for protecting the users and former empioyees of privatised
activities

Rapporteur: Mr. E. SMITH, Professor of Public Law at the University of Oslo

Co-rapporteur: Mr. E. HONDIUS, Professor of Civil Law at the University of
Utrecht

Papers on the following subjects were also made available to the participants;

- Privatisation and citizens’ rights, by Mr. LN.L. da SILVEIRA, Deputy
Mediator of Portugal

- Reality aspects of privatisation Jaw, by Mr. LN, GEORGAKOPOULQOS,
Professor of Law at the University of Athens

- Techniques of privatisation in Italy, by Mr. A, GAMBINO, Professor of
Commercial Law at the University of Rome.

Afier the discussions, a gencral report was presented by Mr. A, HARMATHY,
Dean of the Law Facuity of Budapest.

The discussions during the Colloquy which were of a scientific high l_evel,
were considerably enriched by the contribution of the General Rapporteur who actively
participated in all working sessions. Like all rapportcurs Mr Harmathy as well
examtined the concept of privatisation; he then raised the question on the usefulne§§ of
definitions and in particular the notion of State-property, the reasons, the modalities,
the decision-making process and the consequences of privatisation were largely
developed.

The resolts of the Colloquy have been submiited o the Committee of
Ministers of the Council of Enrope through the European Committee on Legal Co-
operation {CDCJ).

This volume contains the speeches of Mr, MADL, Mrs. WIEDERKEHR and
Mz, DEMSZKY, the reports, co-reporis and notes presented to the participarils at the
Colloquy together with the general report of Mr. HARMATHY. The proceedings also
include the list of participants.




SPEECH

by

Mr. Ferenc MADL
Minister without Portfolio
President of the Advisory Board of the State Property Agency

Ladies and Gentlemen,

May I welcome you, on behalf of the Hungarian Government, to this Colloquy
during which you are planning to discuss privatisation. This process is very important
and historic in this region. 1 think a Colloquy on this subject matter is most vseful
both in terms of academic considerations and especially in terms of pragmatic policy
making and governmental activity. The results of such a Colloquy surely are very
important for all parties involved and therefore it is a special honour for us to host this
Colloquy here. 1 wish you working days and a pleasant stay in Hungary. The weather

is wonderful so nothing is missing, 1 hope, 1o have a really pleasant stay and very
useful work during the coming days,

It is expected that I exploit the time allocated to me -~ about ten or fifteen
minutes, if T am not mistaken, - to highlight the major governmental strategies
conceming privatisation. In this understanding I would really talk very shortly about
the main goals on the one hand and, on the other, what the Hungarian Government, the

hungarfan public, the hungarian legislation and the hungarian laws mean by
privatisation,

As you know, there are different philosophies in different countries conceming
this subject. As far as the goals of privatisation are concerned, they are very well
known. The main one is efficiency in economy: to build up an efficient, competitive
economy. A country like Hungary which is so much depending on international
cconomic relationships and foreign trade must really be competitive, History has
proved that a State-operated cconomy was not an allernative as against market
economies. It is proved that it was a failure in fact and, as a consequence, the
economies in these countries got in a crisis. Qur aim is to get out of this crisis, to find
the way out of it, to build up a social market economy. To this end, real owners, real
interest and real incentives have to be present in the economy. This meant, as history
again has witnessed and proved it, a property structure, an ownership structure based
mainly on private property. This is the basic institution out of which real interest and
real incentives develop and emanate. So in order to build up a market economy we
have to wansform the State-run, State-operated economy into a basically private-
property base structure in the coming years. The Hungarian economy was, as most of
the one-time socialist economies were, up to 90 % Siate-operated, operated basically
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by State enterprises. This 90 % roughly speakfng, has to be uansf‘or‘med into an
enterprise structure of private entrepreneurs of private companies and it is to be done
hopefully during the mandate of the Government so that we can break down the State-
operated economy share to less than 50 %.

The other goal, consequently, is to encourage and build up e.nuepreneunal
class or middle class which is able to carry the political and economic message or
mission of these general goals of the country. Market economy on the one hand and
middle class on the other hand are expected to carry pluralistic democracy and to
stabilise political democracy. In short, these are the g_eneral_ goals shared by all
political forces in this country, the general goals and strategic policy of the Govefnment
as far as privatisation is concetned. Of course, since H_ungary adhered to different
international organisations and in particular to the Council _of Europ;. we also had to
subscribe - beyond internal exigencies, I mean beyond mlen?ai‘ interests - to the
European heritage in terms of honouring human rights and pluralistic dfamocracy. Part
of this European heritage is market economy shared also by the philosophy of the
Council of Europe.

That is all, T think, for the general strategic goals and the general policy
behind privatisation philosophy, legislation and practice _in Hungan{. A‘s Tam exp_ected
to say a few words about privatisation as we understand it, let me hlg.hl ight a few items
of the policy and philosophy. One of them is to seltlle lhg ownership relationships in
Hungary. A few months ago the most important law in this res;:ect was ?ro'muigatcd,
the law on the compensation of previous owners depri vecl_ of tllleu' ownem!np in the past
forty years. This law is a basic and very important one since it has prqmllsed about 1.5
million Hungarians compensation for the loss of lhelr_ property. This is a so-calk?cl
privatisation philosophy instead of a re-privatisation in Hungary. There was a big
discussion during the debate of this law in the Parlian?ent whether or not one should
opt for re-privatisation or privatisation. Re-pri_valisatmn would mean to rcstoreht‘he
property title of the original owners to their particular property assets; thel: ownership-
title of those people who have lost their property due to dnfff:rfznt _conmderanons in
those decades, due to either nationalisation, forced ?ollectlvlsatlon or whaleve{'.
Hungary has opted for privatisation; for compensation of those who 'lost ;hl;ll‘
properties but not for re-privatisation of the original assets, not for restoration o :h =
property ownership claimed to those assets. So, we think the debate on ]‘EOW g
ownership relationships should look like and should be looked upon‘by.forfalgn an
Hungarian investors, has been settled. Tt is a very important part of privatisation since
it concerns 1.5 million people who will be compensated a{1d will get so-c?}led
"compensation vouchers”. They are negotiable instruments which can be used either
to buy land as far as the rural areas are concemed in order to bi:llld up a so-called
farmers’ agriculture or to buy - with the help of these cqmpensauon papers - assets
shares in State enterprises which are to be privatised. In this way, c_:ornpeljlsated people
will have purchasing power to invest either into agricullure_or industrial and other
business activities. At the same time, addressees, the passive addressees of State
enterprises which are to be transformed into private enterpris‘es, are forced to -sell St{itﬁ:
property to people against their compensation vouchers. Agricultural economic entities
are also subject to this law and are to sell certain amounts of land to those who show
up with these papers in order to buy land and to start agricultural business, The whole
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procedure is administered and supervised by the State Property Agency. This was one
of the basic elements of the privatisation process and, we think, we have settled
property relationships in Hungary.

Another element of privatisation, if I take privatisation in a broad sense, is the
rapid development of the private sector in Hungary. Private sector already developed
in the past, but more rapidly in the last one and a half years. One can trace it back,
say, to the late seventies when the private sector started to be encouraged and promoted
m Hungary. Since, however, the new Government took office, new legislaiion and
other measures have really been encouraging and promoting private business in general.
Among others, there is the law on entrepreneurial freedom which has eliminated all
restrictions concerning private economic activity. Hence private sector is a dramatically
developing part of the economy. Some say it is responsible for about 30 % of the
national GDP activity.

The third one is foreign investment in Hungary which also brings in and
ensures privatisation. Economy, the non-State economy and foreign investment, as vou
may know, are rapidly developing in Hungary. It is really accelerating, this year is
especially snccessful: we have reached, so far this year only, one billion dollars for
investment. There are about 10 thousand investments, T mean, foreign investments in
Hungary. Among them quite a few big ones which you may have heard of as well,
The really big ones are very important, of course, for Hungary, because they have
broken - psychologically - the dikes of the sea. As soom as big ones like Suzuki,
General Motors or Siemens showed up here with substantial investments, other came
immediately and, due to this end, of course, o other circumstances, foreign investments
in Hungary are seemingly accelerating.

In the process of burilding up private business and private economy {o replace
an economy which was operated by the State, important elements are those laws which
aliocate previously State-operated property to local governments. Big magnitudes, 1
would say, of property have been allocated to local governments for, e.g. the housing
fund. It covers the houses which have been nationalised and are now being or have
already been transformed by law to local governments in their ownership. They can
administer and manage it, exploit and, of course, develop it, even sell it. So it is no
more a centraily State-operated property and bias, so to say. Very imponant are those
laws which will allocate Staie-operated assets to different institutions like social
msurance, scientific, cultural and other institutions. The Academy of Sciences, this
building, e.g. is also State-operated, belongs in principle to the State. The Academy
is operating, for the time being, about 60 research institutes and has the land of big
buildings which are still State owned. According to the law on the Academy which
is under preparation and will be discussed, probably very soon, in the Parliament, most
of these assets will be turned over to the ownership of the Academy.

Last but not least, what we call stricto sensu privatisation is the transformation
of State enterprises into private companies with the participation of domestic and
foreign investors, new owners. This is what now is being in process and administered
by not a Ministry, but by a social organ called State Property Agency.
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In Hungary there are about two thousand State enterprises; about ‘50 o §0 %
of themn are to be transformed - during the mandate of the Govefnmem‘- into private
companies. Up until now, 500 enterprises have already been.rcgistered in the process
of privatisation and 200 of them are already transformed into dqmesuc or foreign
private property. It has been accomplished by various technics which you are surely
discussing during this Colloquy.

These are, very toughly, the main elements of privatisation as we see it. T_he
various technics and regulations of the privatisation process in Hungary, ajqng with
other philosophies of other countries in this subject-matter, will surely be discussed
here. It is in this understanding that I wish you a good comparative work and moch

SUCCESS.

Once again, have a nice time in Budapest. Thank you very much for your
attention.
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SPEECH
by

Mprs. Marie-Odile WIEDERKEHR
Head of Division
on behalf of the Secretary General of the Council of Europe

1. I am pleased 10 extend greetings today on behalf of the Secretary General of
the Council of Exmope o all participants in the XXIst Colloquy on European Law. In
particular, I would like to greet the two members of the Government who have
honoured this meeting with their presence: Mr. Ferenc MADL, Minister without
portfolic, and Mr. Lazlé KECSKES, Secretary of State Ministry of Justice, I would like
to thank the Eotvos Lorand University and its Rector Mr. Lazos VEKAS and
Mrs. Vanda LAMM, Director of the Institute of Political and Legal Research of the
Hungarian Academy of Science, who are our hosts today in the prestigious setting of
the beautiful city of Budapest. We are deeply grateful to Professor Attila
HARMATHY and all bis colleagues for organising this Collogay in co-operation with
the Council of Ewope. I would also like to extend greetings to participants from all
the countries of Greater Europe, some of whom are taking part for the first time, and
to the OECD representatives as well as observers from non-European countries and
international organisations which work with us in the legal field.

2, This Colloquy is the 21st of a series dating back to 1969, but it is not quite
like the others. Of course, like the twenty Colloquies which have preceded it, the
Budapest Colloquy aims to bring together, under the auspices of a major European
university, participants from the worlds of public administration and higher education
with a view io exchanging knowledge and experience on a topical legal issue. Last year
in Glasgow we discussed moral dilemmas affecting life and death, This theme
generated considerable interest, as reflected in the number of requests received for the
Proceedings of the Collequy even prior to publication. The themes of previous
Colloquies reflect considerable eclecticism in their range of swbjects chosen for
topicality and interest to the European legal profession. To give a few recent examples,
sport and the law was the theme at the 1988 Colloguy in Maastricht: at Zaragoza in
1987 the topic was secrecy and openness. The Lund Colloquy in 1986 dealt with the
law of asylum and refugees; at Lisbon in 1984 discussions centred on the law and
information technology in tomorrow’s society - which is the society of today - and the
1981 Colloquy in Messina dealt with unmarried couples. Apart from these social issues,
Colloguies have examined basic legal issues, focusing in particular on Hability

(physicians, employers, public bodies, judicial power) or contracts (standard terms,
abuse of rights).
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There can be no doubt that this year's theme is no less topical than its
predecessors. In any event, it is at the heart of the far-reaching changes which are
under way in this part of Europe. It is a theme of major signiﬁca‘n‘ce for the future of
ordinary citizens and for action undertaken in the legal and political spheres by the
authorities of several countries represented here today, members or non-members of the
Council of Europe. Loyal to its aims and iis specific role of promoting the mle of law,
the Council of Europe wished this Colloquy to higlight certain legal aspects.of
privatisation which are important from the standpoint of public freedoms and protection
of the individual,

3. What is new is that for the first time ever the Colloguy on Eu‘ropean Law 1s
taking place in Hungary, which became the 24th member of the Council of Europe in
November 1990 (followed by Czechoslovakia, which became the 25th member last
spring). Poland is expected {o join the Council of Europe in the near future.

There is therefore a link between today’s event and the new mission conferred
on the Council of Europe on its 40th anniversary in May 1989, We are proud o have
been entrusted with setting up pariicularly close co-operation with the countries of
Ceniral and Eastemn Burope in the field of human rights and law reform. As pa:t_of
this mission we set up the "Demosthenes” programme, which bore fruit in 1991 w_:th
the organisation of approximately 70 meetings with lawyers frorp ihe countries
concerned. These meetings covered the main areas of law currenily being re-e;fammed
in Central and Eastern Europe: criminai law, access 1o the connts, administrative law,
data protection, etc. This week no fewer than six officials of the Directorate of Lﬁgfﬂ
Affairs of the Council of Europe - of whom there are only 40 in total - are herc. in
Budapest for this Colloquy, a Coaference on legal data processing and c‘iata protection
and a meeting of accountants. As you can see, we feel quite ai home in Budapest.

4, Another peculiarity of this year’s Colloguy is that the discussions held in the
course of these three days wiil be put into practice in the Council of Europe’s work as
soon as the Colloquy is over. In view of the priority atiached to the themf:, of
privatisations by the European Committee on Legal Co-operation of _the Councit of
Europe, on whose proposal this Colloquy was organised, a Project Group on
Administraiive Law will meei on Friday here in Budapest to decide how the work of
the Colloquy should be followed up in its own field of administrative iaw.‘This group
of administrative law specialists has been entrusted with drawing up ie ga‘l instruments
for the privatisation of public services and companies which empt?a&se Fhe basic
principles of public law and guarantee the rights and interests of public SErvice users.
The various aspects of privatisation to be discussed this week were chosen with the
tasks of the Project Group on Administrative Law in mind.

5. Firstly, we need to agree on a definition of privatisation. It i_s noticeable that
each rapporteur examined the concept and put forward his own definition, Qne cannot
fail 10 observe that privatisation is a multi-faceted concept raising legal questions which
are as varied as they are complex.
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In his introductory report Mr. Jacques ROBERT raises the relevant issue of
the motives underlying privatisation, and lays out the main reasons why various
governments chose to embark upon privatisations. He goes on to examine how
privatisation is carried out, dealing both with the different authorities responsible for
taking privatisation decisions in various countries and with the conditions of sale.
Finally, he examines whether any firm or activity whatsoever can be privatised.

As an initial reply to these questions Dr. Feyyaz GOLCUKLL, J udge ar the
European Court of Human Rights, will remind us of the contribution made by the Court
to protecting the right of property, and Mr. Luis da SILVEIRA, Deputy Mediator of
Portugal, will examine the principles which should be borne in mind when protecting

citizens’ righis in cases of privatisation, with frequent reference to Council of Europe
recommendations.

Mr. Terence DAINTITH will present a broad panorama of privatisation

experiences in and outside Europe, giving a detailed description of the various methods
employed.

Mr. Grzegorz DOMANSKI and Mr. Perr KOTAR will examine the Polish and

Czechoslovak experiences respectively.  Mr. Leonidas GEORGAKOPOULOS will
describe the situation in Greece.

Mr. Joachim SCHERER will deal with the impact of privatisation on freedom

of information and examine whether or not access to information is facilitated by
privatisation,

Mr. Eivind SMITH will examine a question of vital importance for the
protection of individuals, namely whether it is possible to provide effective protection
for employees and users of privatised companies against the negative or undesirable
effects of privatisation, and if so, how. Mr. Ewoud HONDIUS will draw our attention
to a number of points which may be of interest for this protection.

Finally, Mr. Attila HARMATHY will have the formidable task of summarising
all the legal points contained in the reports and raised in the course of these three days.
We are confident that he will submit a general report to us which will enable the
Council of Europe to continue its work in the field of privatisation in the most useful
possible way for the citizens and public administrations of Greater Euvrope.

6. Before handing over to the first of our rapporieurs, I would like to express my
hope that this Colloquy will be a resounding success, and in particular that the
discussions will result in concrete proposals so that the Colloquy will bring tangible
benefits in future to the citizens of all our countries.
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SPEECH
by

Mr. Gabor DEMSZKY
Mayor of the Town of Budapesi

Ladies and Gentlemen,

It is a pleasure and an honour for me to welcome you here at the City P_lall.
I am most happy, both as the Mayor of Budapest, and as a member of thel Cour?cﬂ of
Europe, that I can be your host today at this reception and it is not my intention to
keep you away very long from the more substantial part of the programme. I would
therefore to be very brief and just give you a few hints about the problems we are
facing at the local level in the field of privatisation, the subject of your Colloquy.

Perhaps the hottest issue here today is the privatisation of housing. About half
of all the flats and houses in Budapest are owned by local government bodies, most of
them by the district municipalities of the 22 districts of Budapest; only a very smatl
portion of this type of property is owned by the municipality of the capital. The
various district governments are free to decide about the fate of the houses and flats
in their property and indeed, they follow very different policies in this respect; we feel
however that it would be very important to reach an agreement between the capital and
the districts to co-ordinate their divergent practices. In fact, privatisation of municipal
renial flats has been going on all over Budapest for some years now, in such a way that
flats have been sold to tenants well below market prices. People are usually very eager
t0 buy the flats they are living in, even if it is clear that they will face i_rnmense
financial problems when it comes to maintenance or renovation; at the same time‘ they
refuse the other option, the idea of paying higher rent instead. This is a highly
controversial issue, much debated by politicians, experts and organisations; we are of
the opinion that for economic, political and sociological reasons, the sale of residem?es
to tenants should be continued, with some modification of the terms of sale; the price
should be at half the market price because people living in these flats have invested
large sums of money in them before, that is, they have actually bought lh_em at usually
half the price of a similar privately owned flat. We are of the opinion in the present
situation that revenues from sales carried oui this way will be more reliable than
revenues from increased rent. As regards non-residential properties, we think that they
must be sold at full market price,

A question closely relaied to housing is the problem of rca.l-gsfate
management. The centralised company responsible for the maintena‘nce of municipal
buildings has done a notoriously bad job for the past forty years, with the r(?§ull that
most residential buildings in the capital are in a seriously deteriorated condition. In
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order to improve the quality of real- estate management, the onl)t possible alternaiive
is privatisation. In this area, we intend to separate two tasks: maintenance on the one
hand, and rehabilitation on the other. For maintenance tasks, we suggest that the
property management of certain city b‘locks are put 1o open tender for private
entreprencurs and then a general meeting of residents determine the award for
management. For rehabilitation there would be separate tenders and the final seiection
would be made by the municipalities. The cost of rehabilitation would be covered by
funds raised through an intelligent real-estate policy.

Another area where some form of privatisation must be considered is the
public works companies. These companies differ greatly in many aspects, in the
quality of services they provide, in the effectiveness of their financial managemern, and
so on. Despite these differences, there were a few features which characterised all of
these companies at the end of 1990 - when the local government of the capital was
formed. We found that these companies, like of course almost all big companies in the
soviet system, had badly organised financial management, without regard 0 the
principles of profit and loss, working with a lot of waste; also their internal structure
was strictly hierarchical, bureaucratic and inefficient: and there was a lot of redundant
staff. Besides, we also found that most of these companies were involved in activities
not closely related to public services, and that they had large real-estate assets with
significant maintenance costs, which were unnecessary for public services. To find 2
cure for these ailmenis, our first step was to ask independent experis to make an
assessment of the companies’ operations. The first company to be examined was
Budapest Transport, where a reorganisation followed suit. We do not think full
privatisation of these companies would be an option for us at the moment, but partial
privatisation will certainly be necessary. We certainly intend to separate and privatise
all activities outside the realm of public services and also plan to privatise real-estate
assets of public works companies and thus restructure losing assels into profitable ones,
Furthermore, in the case of Budapest Transport for example, we intend to privatise
certain minor branches very soon, like boat traffic on the Danube, chair-lift hill
transport, and so on; and then consider further privatisation later.

We are also planning and currently negotiating another possible version of
privatisation; it would mean privatisation of the operation of certain services, like for
example, water works, sewerage systems, waste treatment, etc. In this construction, the
works themselves would belong to the city but a foreign company would take over
operating these works for 25 years, for charges agreed in a contract.

In executing all these tasks there are some very important principles which
must be followed strictly; first is that revenue from privatisation must not be applied
to maintenance expenses but towards development; secondly, is that the quality of
service must improve and we also consider it of paramount importance that
environmental damages inflicted by these companies must decrease significandy.

Ladies and Gentlemen, 1 would not like to take up too much of your time or

talk about things you might already be acquainted with, so 1 will stop here and ask you
not to hesitate to come up with any questions you wish.
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LAW AND PRIVATISATIONS -
A GENERAL PRESENTATION OF 1SSUES

by

Mr. Jacques Frédéric ROBERT
Professor of Law at the University of Paris II
Honorary Vice-Chancellor of the University
Member of the Conseil constinutionnel (France)

INTRODUCTION

After the end of the Second World War, the public sector underwent a very
marked expansion in most Earopean countries, Now, however, no one can deny that
the public sector is dwindling markedly.

There are many reasons for this trend towards a decline in the public sector’s
hold over the economy. On the one hand, there has been a relative loss of momentum
in the poblic sector, with poorer economic and financial results. and, on the other, the
government has indicaied a determination to cut back the public sector and its activities
in favour of private enterprise.

This trend towards a deliberate cutback is particularly interesting in that it has
been universal since the mid-eighiies and has not spared France, which was even
prompted to set up a Minisiry of Economic Affairs, Finance and Privatisation in
1986.

It is precisely the universal nature and scale of the current, or at least recent,
trend towards privatisation that differentiate ii from many past examples of limited
transfers of public sector underiakings or their subsidiaries.

In recent years many couniries have experienced a very strong trend towards the
transfer of company ownership from the public sector to the competitive sector - 2
trend which is part of the wave of privatisation that has swept over both the most
highly industrialised nations and those which are less advanced in technological and
economic terms, Even the Eastern bloc has been affected by the phenomenon, and is
now trying to find solutions to its own problems in the western capitalist examples,
China, too, has been affected by the privatisation trend.

The wend has thus affected all countries, both those considered conservative,

like the United States and Britain, and those governed by socialist majorities, such as
Sweden and ltaly.
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Overall, if we ignore the states of the European Economic Community, since the
mid-eighties, privatisation operations have been carried out or are on the drawing board
in some 60 countrics of all kinds - both the most highly indusmialised countries, like
Canada and Sweden, and such third world countries as Mexico, Brazil, Morocco,
Algeria, the Congo, Niger, Chile and Argentina,

Asia is no exception, morcover, with India, South Korea - which has for instance
privatised its entire banking sector - Singapore, and so on.

Even the two countries which epitomise capitalism and have only a symbolic
public sector (namely the United States and Japan) have embarked on privatisation
schemes.

The tendency to privatise is not, therefore, really linked o any particular
ideological approach, but rather 10 a certain awareness on the part of governments. It
is possible 10 pick out some features of the atiitude of those responsible for decisions
on the subject:

- they are prompted primarily by the imperative need to return to concepts of
productivity and profitability: they believe that ordinary law methods and a legal
system based on ordinary law are the only ways of fully restoring freedom of
competition and of private enterprise;

- the second motive is the commonly expressed determination to reduce state
centralism and combat the frequently criticized omnipotence of the government. This
is the classic idea of "ever less state intervention”, which entails as systematic as
possible a withdrawal of the authorities;

- a third objective of privatisation stems from the craze for popular capitalism
recently observed in a very large number of countries: privatisation makes it possible,
indirectly, to attract new stock exchange investors.

Although the motives and justification for any privatisation trend are
understandable, we cannot go along with the die-hard advocates of private enterprise,
for the public sector has rendered a huge service to modern economies by pursuing
objectives that differ from and complement those of the private sector.

Should we, therefore, systematically support public enterprise or be out-and-out
advocates of private enterprise?

Fortunately, the question is not couched in those terms, but it can nevertheless
be of crucial importance, for the companies in question often have hundreds of
thousands of employees, and privatisation of any firm is liable eventually to lead to
redundancies.

Moreover, any privatisation venture implies a change of philosophy in the firm
or branch concerned, and certain changes in its structure, which has to be adapted to
performance and profitability requirements.
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Once privatised, the firm thus has to react like a private body; it has to acquire
the reflexes and methods of such a body and can, in foture, vely only on itself.

In addition, it seems that the privatisation programmes carried out in many
countries often reflect a loss of confidence on the part of the country’s leaders in the
efficiency of public sector undertakings, or even in the efficiency of some of the public
services, At the same time, the inveterate advocates of the market economy have
fuelled this loss of confidence by going out of their way to show, with statistics in
support of their arguments, that private undertakings obtain results that are identical to
or even better than those of public sector undertakings, at lower cost.

If we are to try and understand the phenomenon of privatisation, we have (o ask
owsselves four main questions:

L. What does the concept of privatisation cover?
IL. ‘Why is privatisation carried out?
111, How is a company privatised?
v, Can any firm or activity be privatised?
2
* *

L WHAT DOES THE CONCEPT OF PRIVATISATION COVER?

The very idea of privatisation reflects a certain withdrawal of commitment on
the part of the state, According to the supporters of economic liberalism, excessive state
intervention and an unduly strong state hold over the nation’s economy curb private
initiative and hamper the workings of the laws of the market.

To take a restricted view, privatisation is the transfer to the private sector of the
ownership of undertakings whose capital is held entirely or partly by the authorities,
as symbolised by the state or any other public body.

Accordingly, the privatisation operation has a much broader significance than
"denationalisation™, which contrasts with the concept inherent in nationalisation.

Privatisation is not, however, analogous to "deregulation" or "removal frem
state control” ("désétatisation™), which usually simply reflects the transfer of power
from the state to decentralised authorities. It also entails a broader policy than that
which congists in applying private-management-type rules (o public sector firms without
changing their ownership,
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| We must therefore try and define the very concept of privatisation, since the
Lo o We m __

: word has different meanings.

According to one definition, the term "privatisation™ refers solely
to the transfer of firms from the public sector to the private
sector.

This first definition thus concerns the actual ownership of the firms. This
rigorous approach is the one used in France, which sees privatisation as the wansfer
of a firm to the public from the private sector. It is also the British approach, although
there is a degree of flexibility in Britain,

This first definition of privatisation can, however, be qualified, in so far as the
transfer may be total or merely partial. Holding all the shares in a firm is not the

same as merely holding a majority or even a minority large enough o put a stop to
certain decisions.

Privatisation is thus partial if full ownership is not transferred.

Privatisation does not, therefore, only mean transferring a company from the
public sector to the competitive sector, but also introducing in a public sector firm a
number of features iraditionally associated with the private sector, Here we are in a
mixed economy situation, which can also vary appreciably, depending on whether the
state or public corporation hands over the majority of its shares or keeps a majority
holding. The Federal Republic of Germany, for instance, is particularly keen on the
mixed economy approach.

A similar partial transfer of ownership occurs when public sector undertakings
have subsidiaries. Although the central holding company obviously remains in the
public sector, the subsidiaries may be wholly or only partially privatised.

A privalisation operation can be carried out on a public sector company that was
set up as such or on one that has been nationalised,

In other words, privatisation may mean the return of assets to the private sector
or the iransfer to the private sector of assets or firms that have never been privately
owned,

The powers of the authorities may also vary from one privatised company o
another. In France, for instance, when firms have been transferred from the public
sector to the private sector, the Stale has, by setting up "hard cores”, retained a
watching brief over newly privatised companies. The question is whether the
philosophy behind the system has not been distorted or even destroyed.

The "golden shares" approach in Britain produces similar resaits, since it alfows

the Government to continue to influence a finn which has been privatised by means of
shares which it holds and which camry special prerogatives,
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b. Ancther definition of privatisation is not concerned with the
ownership of the firm but applies to the transfer to private firms
of activities previously carried out by public corporations.

This second trend is connected with the noticeable and widely acknowledged
shrinkage in the public service sector.

In other weords, maditional public sector activities are being privatised, and this
wend is becoming widespread, if not nationally, at least at local level.

For instance, local authorities are tending to contract out street cleaning, the
upkeep of parks and gardens, rubbish collection and many other activities of interest
to only a limited geographical area.

Even though this trend is widespread, it is necessary to be aware of the fact that,
here again, there are variations.

The activity can be transferred to an existing private body or to one set up
specially for the purpose, in which case the public corporation can retain a waiching
brief over the activity that has been transferred.

There is also a degree of privatisation when the private sector and the ppblic
sector work together to perform common or parallel functions. Thi‘s undenlal,’tly
involves privatisation, in so far as the public corporation no longer carries out all its
activities and calls on the services of a private firm.

On the other hand, issuing a license does not under any circumstances constitute
privatisation: it is simply a way of managing a public service and is based on a
completely different approach,

This type of privatisation of administrative activities is parti_culal:ly common in
the Federal Republic of Germany, where public administrauon‘ is mainly the
responsibility of the Linder and the municipalities. Many service activities have, for
instance, been transferred to the private secior (for example, waste dlsposal_ and sch_ool
transport for the disabled in Berlin; fire-fighting along the Elbe antfl tugging services
in ports in Lower Saxony; cleaning services in the Rhineland-Falatinate, etc.).

Nowadays we find that the tendency is not so much to privatise entire activit_ies
as gradually to transfer to the private sector specific activities carried out in connection
with administrative functions.

This is true in Berlin of the construction of some school buildings, and.of E:ertal:n
service activities connected with information and advice on housing modemlsatlop; in
Hamburg it is true of land improvement work, and in Lower Saxony of forestry jobs.

An identical trend has emerged in the municipalities because of financial

problems arising in connection with the traditional administrative tasks, which are
tending to entail more and more work,
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Many municipalities have thus entrusted rubbish coliection to private firms and
have contracted out administrative activities connected with town or road planning, the
layout of parks and greenery, eIc. (o private individuals,

Even in the United States, the country with the least nationalised economy of
all the industrialised countrics, there has been a substantial trend towards the
privatisation of local public services over the last twenty years or so.

The towns and individual states have, to a very large extent, privatised the water

supply, land improvement, park wpkeep, urban transport, fire-fighting and road
maintenance services,

C. The third and last definition of privatisation is connected not
with the firm or activity that is transferred but with the legal
system governing its administrative activities and, more
particularly, the conditions under which they are managed.

When methods which are, if not taken from the private sector, at least based on
private sector systems are introduced for (he performance of functions entrusted o the

anthorities and carried out by them, we are entering, whether we like it or not, the
world of privatisation,

Profitability, the systematic pursuit of profit, flexible management and modern
human management techniques are mcreasingly being applied to the activities of many
public bodies.

Does this rend not reflect, as it were, a broad view of the scope of privatisation?

There is no doubt that when an authority begins to think and act like a private

body it loses some of its specific features and mevitably takes on characteristics
which make it more similar to a private firm.

When, in addition, it engages in an industrial or commercial activity, whether
production or the provision of services, it comes (o resemble a commercial company

very closely. In that case, it would not seem to be going too far to talk of a form of
privatisation,

I.  WHY IS PRIVATISATION CARRIED QUT ?

Privatisation primarily means rejecting and contesting administrative management
conditions.
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a The main reason for privatisation is to obtain more flexible,
high-performance structures.

Streamlining, productivity and financial profitability are objecli‘ves thgt are
prandished on the open market, which is subject to relentless pressure from increasingly
fierce competition between firms and between nations.

The public sector is curently suffering from a poor image which it cannot sh;ke
off and which is due to what are seen as an unduly rigid structure aqd unfiue protec uin
from the aothorities and to what is presumed to be a systematic failure adapt to
technical progress and innovation.

This rejection is also found, although in different _forms, in the ‘East Europe::;
democracies, which are coming to realise that they must find more flexible systems
management. Even the USSR is coniemplating privatising certain firms and activities

Although these countries talk of privatisation only in veiled terms, the fact
remains that they are tasting the delights of private management.

The actual legal nature of public sector underLgkings does noﬂ.nn]g t;:) f;}cﬂm;ti
any attempis to associate or merge with other economic partners, particu a; yani(;sic on
the competitive open market. Yet all companies must now co-operate and p meti?n es
in collective activities carried out joi‘ntly with economic partners that are so
strange o them if they want economic success.

Unfortunately, public sector undertakings are ill-prepgred to engage in ventures
of this kind and suffer from synergistic effects that are detrimental o them.

Moreover, private entreprencurs have difficulty ir} understan_ding the rigid
approach and lack of flexibility of resources that characierise the public sector.

Indeed, the two sides are poles apart in pfactice, if only because th¢f3 iuthonittfls
exert too strong an influence on the firms in which they hold fﬂl or part o :}e e acléll(;))we(i
1t is difficult to believe that a private firm woul_d accept that it should notd owed
to increase its prices, that it should be pressurised to a grc",ager or lcss::};s .te:grt(?mcial
maintaining certain loss-making or unprofitable areas of activity on.the 1; (‘).n ol
considerations such as employment problems, that it should !36 requlfed tofo‘ (ai pand
anthorisation, which often causes delays that are damaging to its efficiency
management, and so on,

The advocates of privatisation are oul-and-ogt Friﬁcs of the cumberspmencss oi
public sector management and the inevitable inertia it biceds. They use this :farlg(;lm;;d
to explain why many public sector undel:tz.akings are incapable of reacting quickly
seizing the most advantageous opportunities.

Privatisation is clearly part of a policy of making public groups 1;10113
independent of the anthorities and it is clear that the Thatcher Goevernment, from
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: irac Government, in 1986, made privatisation one of the key
1979 mwa;iﬁ;@ud;g;gegtrzﬁ the basis of financial and ideological considerations.
fegzggs tge two facets of the subject are Closely interlinked. Once the government
t':lnance;s firms to a greater or lesser extent, they come within its sphere of influence
and, to a greater or lesser degree, lose their independence.

The only way of breaking this spiral is for public sector wndertakings o regain
financial autonomy, and privatisation is one way for them to do so.

Yet there is no doubt that the widespread trend towards privatisation has been
due to a large extent (o the desire to make the management of a number of companies
more flexible and more efficient.

As the Law and the Executive see it, deregulation and the removal of state
control lead to the reinstatement of the basic machinery of the market and
therefore make for free competition, which is the only means of boosting the economy.

Privatisation is thus one component of the action which all modern economies
are taking to increase their flexibility - an objective which, moreover, entails removing
some Of the large public monopolies which prevent freedom of competition and distort
the workings of the free market.

Privatisation, which removes the constraints on public sector firms, thus makes
firms more efficient and hence more economically competitive on the international
market.

The desire to pursue such an approach has been particularly obvious in the
Federal Republic of Germany, which has reduced administrative supervision in a joint
management context, with the aim of fostering responsibility and motivation among
public sector managers. In Germany the trend towards partial privatisation has thus
been maltched by a genuine desire to free public sector undertakings from the
constraints inherent in public services, to make the rules governing them more flexible
and to give their managers more independence,

In Britain one of the main Thatcherite objectives was to improve the economic
and financial performance of the public sector,

Instead of simply making public sector companies more independent from the
State, the Prime Minister considered it more effective to transfer them to the private
sector; this view was, moreover, borne out in practice, in so far as most of the
privatised companies improved their economic and financial results.

It is also clear that in the collective unconscious there are two stereotyped
figures advocating different sides.

On the one hand, there is the technocrat, indulging in the delights of
bureaucracy, centralising decision-making to the extreme and eyeing the rest of
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mankind with scorn simply because he knows he is responsible for a public service or
at least an activity that is deemed {0 be in the public interest.

On the other hand, there is the brilliant company manager, young and dynamic,
creating jobs and breeding hope.

Even when this black-and-white picture of the situation is far removed from
reality, the co-existence of these two myths is, in the final analysis, undoubtedly one
of the causes of privatisation trends.

The picture is, moreover, borne out in various studies, both in France aqd
abroad, which have compared the efficiency of the two forms of management (public
and privaie) as applied to competitive firms in the economy. They iend o S!IOW that
private management is more efficient than management by a public corporation,

In addition, conmary to what is widely believed, private firms are, on thfa whole,
more generous than public sector firms with their emp.loyees in temms of both direct pay
and a wide range of social benefits. On average, thlf' profils are ‘hl‘glhcr than lhi_)se: in
the private sector. In short, if they are carrying out identical activities under similar
econoinic conditions, they are more profitable.

Lastly, privatisation undeniably has the advantage of clarifying responsipili?ies.
As they are flung into the ordinary commercial law sector, managers of ]?nvatlsed
companies are, in practice, governed by the accountability rule and the _judgment
criteria that usually apply 1o commercial companies. They are therefore subject 0 l.he
constraints of budgets and financial results, and their activities are measured by the size
of their turnover and profit margin.

These indicators hide nothing, and are identical for all companies, whether public
or private sector.

These managers are thus no longer allowed to shelter, more or less artificially,
behind orders from the government in order to play down the unfortunate consequences
of some of their decisions which prove in practice to have been rash ones.

b. The second reason for privatising stems from budgetary
considerations.

Budgetary factors are one of the most powerful moFives for‘ introducing a
privatisation policy. All states endeavour, for reasons of avsterity and rigour, to re(?ucc
their budget deficits, and very large numbers of public sector firms receive, in various
forms (endowments, subsidies, loans, etc.) financial aid from the State, whlcl} Pl.aces
a burden on the national budget and increases public expenditure, to much criticism,

Transferring such firms to private sharcholders obviously makes for an

appreciable reduction in State contributions. This constitutes, as it were, a_popular
miracle solution for reducing the public sector deficit since, at the same time, it makes
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it possible to reduce, or at least keep steady, compulsory deductions from wages and
to replace them by resources from privatisation transactions,

The proceeds from the privatisation of firms are thus an extraordinarily large of

revenue for the State, with which it can fill the public coffers and thereby reduce the
debt.

Similarly, when these resources come from the sale of subsidiaries of public
sector companies, they help to improve the financial soundness of public groups, and
at the same time, relieve the budget of the State, since it can cut back its own financial
support to the finms concerned,

Privatisation is therefore carried out in the hope of bringing private money into
the public coffers, which have an unfortunate tendency (o empty.

Indeed, the destre to do so was clearly announced when Japan privatised Nippon
Telegraph and Telephone and the Japanese National Railways.

Similarly, in Italy the main objective of privatisation was to improve the
finances of three large public sector groups, ENI, IRT and EFIM, even though the State
arranged to keep majority control. lialy is, however, somewhat unusual, in that the

money from privatisation does not £0o directly inio the State budget, but into the budget
of the holding company.

The State does not, therefore, benefit direct from privatisation, but it benefits
indirectly in so far as the improvement in the balance sheet of the large public sector
groups, which used to have a chronic deficit and are now more or less breaking even,
means that they do not approach the public revenue department for assistance,

As in Italy, budget considerations were one of the main causes of the wave of
privatisation carried out by the Spanish Socialists,

It seems that in Britain, 100, privatisation policy is part of a more general policy
of widespread reductions in the public secior borrowing requirement. One of the

reasons for selling companies has undoubtedly been the desire to fill the public coffers,
which were in deficit.

It is, moreover, flagrantly obvious that the increase in the pace of privatisation
between 1986 and 1988 was a response not so much o the desire to increase the
general efficiency of the economic system quickly as to financial concern at a time
when the revenue from North Sea oil was beginning to dwindle.

Conversely, Germany is the exception that proves the rule, for budgetary
considerations have, all in all, been of very little importance in the Federal Republic
of Germany, where privatisation has, more than clsewhere, been based on ideological
motives that wanscended the purely pragmatic considerations referred to above.
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c. Lastly, the third reason for privatisation is the desire to create a
shareholding public and encourage employee participation.

rivatisation policy tends to be matched by a more or less conscious
mnpaj:zyloplaunch popull;r caﬁ;italism, with the aim of opeqipg the Stock E)_(change,
. fich is still all too often reserved for a small circle of initiated people )ﬂth large
gnancial resources, to a wider public, These rneasures‘ to promote shareholding among
the public overlap with the now widely acceptcd idea tt_:at emplf:)yces should be
involved in their own company, one of the classic means being a policy whereby they
hold some of the capital.

In addition, the fact that any privatisation operation is exceptional and that ihe
conditons are laid down direct by the State - the only sharehoklier - means t}la! for
these companies the traditional obstacles to any policy of extensive participation are
removed.

This explains the very specific provisions incorporated in the various
privatisation projects in order to benefit the privatised firms’ own employees,

Indeed, we very often find that employee participation and privatisation take
place at the same time as part of a strategy of solidarity. It seems only natflr.al t!lat
privatisation should complement the more general policy of employee pamclpall_on
in the firm, which governments want to pursue in order to promote sharchoiding
among employees,

In practical terms, there may be numerous incentives and advantages: a redyt‘:t_jon
in the unit purchase price of the share, the allocaticn of free shares, payment facilities,
etl.

In the case of France, there were several forms of benefits for the em ployt_e&;
of privatised firms, modelled on the British example and part Qf a more general p(;ilcy
of participation, as set out in the political manifesto of the majority that emerged from
the 1986 general election:

- the State was to offer shares, accounting for up to 10% _of- the' size ’of the
transaction, to the employees of the company or the subsidiaries in which the
company had a majority holding;

- there could be price reductions of up to 20%, provided the shares pu_rchased
under these conditions were not resold within two years if the reduction was
greater than 15%;

- the State could, by a decree issued by the Minister of Finance, allocate‘qne
additional free share per share bought direct from the State, up (o a ceiling
of half the social security monthly ceiling, provided the shares purch.ased by
the employees had been kept for at least a year after the date on which they
could have been sold.
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Two measures were taken in support of the strategy of promoting
shareholding among the general public:

- French natural persons who did not request more than ten shares at the time
of subscription had their requests met in full:

- these people were, subject to certain conditions, allocated free shares.

Comparatively speaking, the advantages accorded to British small
shareholders were, overall, greater than those afforded under the Erench scheme
(payment of shares in two or three instalments; a premium resulting from the difference
between the purchase price of the share and its first stock-exchange rate of as much as
60% in some cases, etc.).

In Italy and the Federal Republic of Germany, on the other hand, small
shareholders were deliberately ignored and did not en joy any particular advantages.

There is thus a clear desire o promote saving and channel it towards
productive activities which are beneficial to the country’s economy. At the same

time, this policy helps to accustom people to, and promote the virtues of, popular
capitalism.

In Britain, for instance, privatisation has created nearly 8 million new
shareholders. Although the French score is not as high, the Parisbas privatisation
operation, for example, attracied nearly 4 million small investors.

Privatisation clearly gave a strong boost to shareholding among the general
public in both these countries.

It is worth considering whether the wealth of precautions taken in France and
Britain for the benefit of small shareholders does not reflect a vague destre on the part
of the governments to transfer the ownership of public sector undertakings without
enabling anyone to take actual control of them.

This can be explained by the fact that in practice the " popular capitalism” that
is so much sought afier is liable to lead to an unduly widely dispersed set of
sharehoiders. From the purely managerial point of view, the fact that the shares are
spread over a wide public does prevent the sharcholders from exercising effective
contrel over the company managers.

A scattered set of shareholders is thus contrary o the objective of requiring

company managers to be more accountable in return for their newly acquired freedom
of management,

Piecemeal shareholding, which leads to a dispersion of capital, also carries
obvious financial risks for the privatised firm, which becomes more vulnerable to
economic attack in the form, for instance, of takeover bids: a big company or a group
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of powerful investors can very well buy a substantial holding in the capital of a
privatised firm on the stock exchange, particularly if that capital is dispersed.

Ti is precisely in order to prevent such contingencies that hard cores have been
set up. ] i 4
Stable groups of shareholders are intended to prevent any surprises as regards
control of the firm, particularly when small shareholders sell their shares on a huge

scale.

It is aiso common for the authorities to make sure, during privatisation
pperations, that foreign interests do not exceed certain limits. This restriction on
foreign involvement stems from the desire to protect national interests.

It seems surprising that the State, as shareholder, should in practice reserve Fhe
right to choose its successors when, at the same time, it pretends to be advogatmg
Jiberalism. It has to be understood that certain potential buyers are pgrely and s‘lmply
ruled out in favour of others, that quotas are reserved for ceriain categories of
shareholders and that the State selling the company can thus predetermine the
diswibution of capital.

Is this approach really in keeping with the spirit of privatisation?

*

HI. HOW IS A COMPANY PRIVATISED?

When it comes to the conditions under which privatisation is carried out, the
approaches are so diverse that it seems difficult to provide even a rough picture.

The form of privatisation will vary according to the definition; in addition, the
aathority responsible for privatisation will depend on the Constitution Of. the country
concerned: the authority which takes the decision is not the same in a unitary state as
in a federal or deceniralised state.

a. The first question is which authority takes the decision to
privatise.

The answers vary extremely widely,

In France and Britain, for insiance, it is the Government itself, i.e. the national
executive, which takes the decision to sell off a public sector undertaking.

It is, morcover, tefling that, in these two large couniries, specific ministerial
machinery has been set up with responsibility for privatisation.
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In the case of France it is the Ministry for Economic Affairs, Finance and
Privatisation and in Britain it is the Public Enterprise Group, which is part of the

Treasury.

Moreover, in both these countries parliamentary authorisation is needed for the
sale of a public sector company. Indeed, there is a law in France which lists the
companies to be privatised by name (Act No. 86.793 of 2 July 1986). In Britain
special acts of Parliament have determined the establishments to be privatised.

In the Grand Duchy of Luxembourg it is also for the State, through the
minisiries, to take privatisaiion decisions. Thus the Ministry of the Post and
Communications has entrusted the laying of cables for ielecommunications purposes
entirely to private firms, and the Ministry of Public Works has entrusted private
entrepreneurs with planning and implementing large-scale infrastructure projecis, but
this concept of privatisation is not the same as ours,

In Greece every privatisation operation must be provided for by law, since it
entails the transfer of ownership of part of the heritage of the State or its offshoots.

One of the original features of the Greek system is precisely that the law can
provide for privatisation direct or, on the contrary, give administrative authorities or
public legal entities responsibility for privatising a firm.

It should, however, be pointed out that the tendency in Greece is to extend the
public sector, and that there has been no privatisation o date although there is
provision for it in the case of what are referred to as "problem" firms.

In the Federal Republic of Germany, on the other hand, privatisation can be
carried out by the Federation, particularly in industry, transport and the banking sector,
by the Lénder, in the case of banks and insurance companies, or by the municipalities
- mainly in the building trade and the energy sector.

The sitation is quite different in Italy, where it is the holding company or
managing establishment that decides on the conditions under which the firm in question
will be sold. The explanation for this state of affairs is very stmple: the holding
company is in fact, directly or through its subsidiaries, the owner of the shares in the
company which is being put up for sale.

It is therefore only logical that the holding company should decide on the time,
price and conditions of the sale.

Moreover, Italian holding companies decide themselves on the companies to
privatise: they have been given this decision-making power by Parliamen.

In Spain the choice of firms to be privatised also rests with the boards of public
sector holding companies, which have a wide measure of discretion in this area,

b. The second question is the choice of privatisation procedure.
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Here again, the diversity of solutions is blatant: they range from extremely
meticulously established procedures to a sitwation in which there is virtually no set

procﬁdufe.

France and Britain, for example, have drawn up extremely specific procedures.

In France they come under the general Act No. 86.912 of 6 August 1986, which
sets out conditions for the implementation of privatisation, and which was passed after
it had shuitled back and forth, as is the normal practice, between the two houses of
parliament and had come before a joint committee on which the two houses were
equally represented.

Every case of privatisation provided for in Act No. 86.793 of 2 July 1986 was
compulsorily referred to a privatisation committee set up under Seguon 3 of the Act
of 6 August 1986 and comprising seven independent members appointed by a decree
of 9 September 1986 for five years.

This ad hoc committee was responsible for deciding on the value of the firm (o
be privatised in the light of the stock-exchange value of the shares, the value of the
assets, the profits, the existence of subsidiaries and futare prospects.

Although the Minister of Finance was responsible for deciding on ih&‘{ final
selling price, this could not under any circurastances be less than the committee’s
estimate,

Actual transfer operations had to take place in accordance with the procedures
on the financial market, where the rules guarantee competition and publicity.

In the case of operations carried out outside {he market, similar guarantees were
required: Decree No. 86.1140 of 24 October 1986 applied to all sales and exchanges
of public sector company shares or assets that took place by mutnal agreement,

Britain has also introduced specific procedures, but case by case, with the result
that they sometimes seem unco-ordinated.

They do, however, entail no fewer than 15 compulsory procedures, divided into
four stages.

In the final analysis, the key feature of the British system is that there has been
no Act of Parliament laying down rules for the entire privatisation process once and for
all: a special Act setting out practical conditions has been passed for each privatisation
operation,

Moreover, in many cases privatisation was carried out in several stages, with the
result that it is difficult to produce a model on the basis of the processes used.

In Italy, on the other hand, there is no fixed privatisation procedure, and fhc
power of the Ministry of State Holdings to authorise sales is extremely controversial.
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The sitwation is complicated by the fact that the legal system applicable to the
various public holding companies is not uniform.,

For instance, if IR wants to sell a firm, it can do so freely; ENI needs
authorisation only if it is losing its control over the firm; EFIM, on the other hand,
requires prior authorisation in any event,

This sitwation, which is complex to say the least, has been further complicated
by the constant tension between the Ministry, which wants to extend its supervising
role, and the holding companies, which are keen (o reduce this indirect supervision, In
practice, many firms have been sold without the Minister concerned even having been
informed: the holding companies were able to do more or less as they liked, provided
they had the tacit consent of the political parties represented in the Governmeni,

It is therefore clear that there is no standard procedure in Italy and that the
holding companies are matnly responsible for privatisation: they themselves define the
procedure and do not have to follow special legislative or other statutory procedures.

Austria, like ITtaly, has no statutory procedure: privatisation operations are
decided on their merits, and there is no need to follow a set legal procedure.

c. The third question concerns the establishment of the conditions
under which the firma will be put up for sale,

The financial machinery of privatisation is designed to allow company ownership
to be transferred from the state to private buyers.

The techniques used can be divided broadly into two processes:

- the first occurs outside the market, through wansfer by mutual agreement or
through the takeover of the firm by the employees;

- the second, which is by far the most commonly used, entails placing the
shares to be transferred on the stock exchange in the form of a public offer
of sale, a public offer of exchange or an increase in capital.

These two processes are often combined, the aim of the state being to ensure the
stability of a proportion of the shareholders, who in fact control the company.

There are many examples in France (Compagnie financiére Paribas, TF1, BBTP,
agence Havas, Société Générale, Compagnie financiére de Suez).

Any company sale on the stock exchange immediately raises the crucial problem
of setting the price at which the shares will be sold,
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i. A proper price

is the company to be sold at the highest possible price - the French approach
. or is it to be sold at a moderate price, in accordance with the procedure followed by
the British authorities?

There is a flagrant contradiction between the French and British procedures. In
France, the Conseil constitutionnel demanded that an independent committee be set up
1o assess and decide on the minimum value of firms to be privatised.

Clearly, the State has not been left free to decide on the vaiue.

The Conseil constiutionnel took the opportunity to point out that it was
»contrary to the Constitution for assets or firms belonging to the public heritage to be
sold to people pursning private interests at prices below their value®, -

This decision of 25-26 June 1986 was based on two constitutional principles:

. the principie of equality, which prohibits the unjustified advantages which
would result from the sake of these firms at a low price to a few buyers, to the
detriment of the public as a whole;

- the protection of ownership, which is as much in the interests of individuals
as in the interests of the State.

The situation is different in Britain, where the assessment of the worth of the
firms concerned is a subject of controversy. Some people consider that firms have bfben
sold off too cheaply. The British have often sold firms by auction, with a reserve price.

It is understandable that the problem was exacerbated when firms were sold
oniside the market to individual buyers.

There are two reasons for selling a firm for less than its value:

- on the one hand, the Government may wish to enswre that it is sold,
whatever the cost. Setiing a fairly low price helps to ensure that the operation
is a commercial success. I is therefore very common - as in the case of the
partial privatisation of British Telecom - for the Government to set particularly
low prices the first time firms are transferred (o the privaie sector in order to
ensure that the operation is a success;

- secondly, by setting a low price the Government enables a very large number
of sharcholders to experience the joys of popular capitalism and, at the same
fime, it elicits their political support.

By contrast, seiting a proper price may discourage a nomber of potential buyers,
particularly small sharcholders.
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the other hand, the guiding principles behind the method for establishing the
:.u.rill be offered on the stock exchange, if this is the procedure
of a fair price.

On )
rate at which the shares
chosen, should be based on the concept

The price should be governed by principles designed o harm neither the State
which is selling the company nor the new shareholders that are buying it, so that the
interests of the Nation are defended and the State heritage is not sold off cheaply.

Quite apart from the price of the transfer, there is the problem of the people to
whom the shares in the firm that has been privatised showld be sold. The whole
question of sales to foreigners is still highly controversial.

2. To whoin should the shares be sold?

Spain provides the most surprising example, since in some cases firms have
purely and simply been sold to a single buyer, who has sometimes proved o be
foreign.

The body managing the transaction - usually the INI - put on offer the majority,
if not all, the share capital, in one or more stages, following an auction procedure
which did not involve the financial market.

For insiance, the INI sold the antomobile group SEAT to the German firm
VOLKSWAGEN, and a computer firm, SECOINSA, 10 the TELEFONICA Company
and the Japanese mukiinational FUIITSU.

By contrast, the protection of national interests has always underpinned the
actions of the French authorities. The idea behind certain provisions of the
Privatisation Act is that privatised companies, or at least some of them, should on no
accouvnt pass into "foreign™ hands,

To accept the contrary would be tantamount to accepting that the counry’s
independence should be undermined.

Restrictions on foreign financial holdings have thus been introduced. The Act
of 6 August 1986 lays down a threshold of 20% of the company capital, which foreign
holdings must not exceed.

Moreover, in the case of firms covered by Articles 55, 56 and 223 of the Treaty
of Rome (defence, security, public security), holdings exceeding 5% of the capital
require the authorisation of the Minister for Economic Affairs.

Menuon should also be made of the practice whereby the Government assumes
the power to intervene in certain particularly important decisions in firms.

By virtue of the system of special "golden shares”, the Govermmment has a veto
which it uses in connection, in particular, with takeover bids.
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The idea behind the system is that the free workings of the market should be
replaced by direct negotiations with the Government in the fight for control over the

company.

French law is based on this British system, which enables the Government, if
the protection of national interests so requires, to have a share which it holds converted
into a special share carrying special rights. Thus the Minister for Economic Affairs
may oppose holdings exceeding 10% of the capital, whether by an individual or several
people acting together, Failure to comply makes it impossible for the holders of these
shares to exercise their right to vote, and they are obliged to return the shares within
three months.

Lastly, although the British Government has used the "golden shares” system
much more often than the French Government and has attached more extensive rights
to the shares, it has made no use of the French system of “stable coreés® or "hard
cores".

It has, however, on occasion, elicited investment by institutions in order 1o
encourage a degree of stability in the system by reserving a percentage of shares for
a specific category of buyers (55% of the shares of Aerospace, Britoil and British
Telecom). With the same objective, many minority holdings were sold at a "round
table" of members of institutions.

IV. CAN ANY FIRM OR ACTIVITY BE PRIVATISED?

This is undoubtedly the mickiest question, for it raises issues that are connected
more with psychology and ideology than with purely economic arguments,

a. The first point to consider is whether it is reasonable and
justifiable to privatise firms and activities which, by their very
nature, are not subject to the requirements of financial
profitability.

Some firms and activities are not motivated by profit but by the need 1o
provide a public service. Clearly, in the case of a public service activity it is necessary
0 pursue a particular logic whereby services are provided free of charge. The most
obvious case is social assistance, which by its very nature eniails the allocation of
subsidies. Nobody would think of privatising such a service. Then there is the slightly
trickier issue of services which, although not free of charge, are of highly debatable
profitability,

The classic example is the delivery of mail to isolated houses a long way from
big cities. Obvionsly such a service cannot be economically profitable, but surely one
of the merits of the public service is that it continues to provide such a service,
financing it with the profits from the delivery of mail in geographical areas where this
is more profitable?
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It is clear that if unprofitable activities of this kind were entrusted o private
managers, they would probably be abandoned very quickly.

This would be acceptable 10 no one.

It is therefore understandable that the profitability requirement should be of

limited importance in the case of certain activities based on other criteria specific 1o
those activities,

Clearly, the purpose of a public service is not to make a profit. There are
therefore cenain activities which there can be no question of privatising.

b. When one considers the advisability of carrying out a
privatisation operation entailing the transfer of company
ownership, it is also necessary to consider the human and social
implications.

Unbridled competition can have drastic, unacceptable consequences in certain
sectors,

It is acceptable that a privatisation operation should result in large-scale
redundancies, even if they are likely to improve productivity, ensure econoimic
development and improve the finances of the company concerned?

In other words, does the profitability requirement justify payment of a high
sociaf price?

The governments running the various countries have carefully avoided answering
this question, since in most cases they have preferred to transfer to the private sector
companies which were already profitable or potentially profitable.

What would have happened, though, if structurally unsound companies had been
transferred - companies which the buyers would doubtiess not have wanted unless they
could be radically selective and shut down branches in difficulty?

The question remains open. The British example is particularly significant.
When the financial situation of firms was such that they could not be denationalised
in the ordinary way, the Thaicher government pursued a "hiving off” policy privatising
only those activities of the firm which were likely to interest private investors (e.g. a
telecommunications subsidiary of British Airways, AERODIA, a subsidiary of British
Leyland, PRESCOLD, a British Steel factory).
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. Quite apart from this approach, which is based on the fact that
some activities are, by their very nature, ill-suited to being run
by private bodies, it is necessary to consider whether there are
activities which are quintessentially state activities and cannot
under any circumstances be entrusted fo private bodies.

This is the classic approach of the regal duties of the state. Whether the s@e is
a welfare state or a policeman, it must assume its duties as regards the protection of
the territory and the population, international relations, diplomacy, justice, eic,

Nobody would think of engusting the management of such activities to prival_e
individuals, for this would lead to an unacceptable removal of power from the state, if
not to abdication on the part of the state.

We must therefore accept the fact that certain functions are by nature” the
responsibility of the state.

Clearly, it should be accepted that it is only the competitive sector that is
really suited to privatisation.

Indeed, the example of the west European couniries shows thgt varigus
traditional public sector activities have not come under the influence of the privatisation
irend.

This is generally tue although there are a few exceptions which hfwe esc.aped
nobody, of public sector firms engaged in sensitive activities connected with :}atnonal
defence and nuclear power. The idea is that the state should, for the public good,
have sole charge of all the components of national defence, in the broadest sense of the
term,

Then there are establishments providing a public service, such as hospiu?ls, or
those which have a monopoly, such as the postal and telecommunications service or
the railways (but here there are exceptions),

Lastly, there are, for obvious reasons, establishments providing §ervices _in
response to a demand which normally cannot make a profit, such as social security
ingtitutions, employment authorities, etc.

Yet the British Government has responded differently to the gues‘tioln of what
can be privatised, since it considers that no public sector undertaking is inherently
impossible to privatise.

This is bome out by the privatisation of British Aerospace, British Rail hotels,
British Telecom in 1984 and British Gas.

The British have had no hesitation in interfering with the monopolies on natural
resources,
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Similarty, the privatisation of companies in the defence sector, has not been a
problem although defence is at the heart of the public sector.

The Royal Dockyards, which are responsible for the upkeep and repair of navy
vessels, are now run by private companies.

Similarly, the army’s main arms and explosives supplier was privatised after it
being split up.

The principle of privatisation therefore seems to have been accepted for all types
of public sector undertakings in Britain.

A study of privatisation operations in various countries does, however, throw up
a nuinber of constant features, with very few exceplions,

A very large number of transfers of public sector firms (o the private sector have
been carried out in highly specific sectors: industry, banking and a few services with
a more of less sirong tendency towards a monopoly.

Clearly, industry is the key sector for privatisation, and this is true of all
branches,

For instance, the Federal Republic of Germany and Italy have transferred the
assets of subsidiaries owned by public sector industrial holding companies.

There have been examples of ransfers to the private sector in the motor indusiry
(Volkswagen in the Federal Republic of Germany, Alpha Romeo in Italy). France has
privatised huge companies that were nationalised in 1982  (Saint-Gobain,
Rhéne-Poulence, C.G.E., Bull, ic.).

In Britain, where the privatisation programme serves as a standard, a strikingly
wide range of branches of industry have been affected by privatisation,

Banking is also a sector in which there has been a great deal of privatisation,

as is borne out by the French Act of 2 J uly 1986 privatising all the banks nationalised
in 1945 and 1982.

Lastly, although certain services with a near monopoly have been affected by
some trends towards privatisation, this remains the exception.

Britain is the only European country to have sold off firms with a monopoly
(British Airways, British Petroleum, British Telecom, the water and gas supply services,
and 50 on).

Japan has also privatised certain activities in which there was a monopoly (Japan
Railways, Japan Airlines, the postal and telecommunications service, ete.),
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We must now wake up to the fact that any public sector undertaking can ‘be
privalised and that privatisation has become a convenient way of solving the difficulties
encountered by a number of firms.

What is striking is that each country is free to choose its own approach,

Thus, unlike Britain and Japan, France has never considered denationalising all
or part of EDF (French Elecwricity Board) or GDF (French Ga‘s B‘oand). Nor have t_hc;re
ever been plans to wansfer to the private sector such indisputably competitive
companies as Air France.

CONCLUSION

After this general description of the various issues arising in connection with the
concept of privatisation, one point should be made about the clear absence of a
privatisation model.

The various experiments that have been carried out have different basgs, and
have taken place in different legal, economic and ideological contexts and by different
Processes.

While in France and Britain they seem to be based more strongly on liberal
ideology, whereas they are founded mainly on practical considerations in Germany a_md
pragmatic ones in Italy, there is a strict general legislative fr‘amex‘vo_rk goveming
privatisation in France, in contrast to the case-by-case regulations in Britain and the use
of the ordinary regulations in Italy and Germany,

While privatisation is usually total in France, the government authorities keep
"golden shares" in Britain and holdings that can block decisions in Germany and lialy.

While small shareholders are favoured in France and Britain, they are ignored
in Italy and Germany.

The pace of privatisation also differs: it is fast in France, gradual and planned
in Britain, slow in Germany and irregular in Ttaly,

As for the future, the public sector is undoubtedly doomed o dwindle to a
small number of economic activities considered to be fundam_emal because they
symbolise the state and are connected with security and national independence,

The public sector will doubtless also keep symbolic firms in branches considered
sensitive, such as the andio-visual industry, information and sophisticated technology.

It will not, however, be able to abandon sectors in difficulty, for mwo basic
TCasons:

- the lack of a buvyer;
- the high social cost of privatisation.
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PRIVATISATION: THE RIGHT OF PROPERTY AND THE CASE LAW OF
THE EUROPEAN COURT OF HUMAN RIGHTS!

Co-report presented by

Dr. Feyyaz GOLCUKLU
Professor at the Faculty of Political Science
of the University of Ankara (Turkey)
Judge at the European Court of Human Righis

I GENERAL OBSERVATIONS

1, Since privatisation means the total or partial transfer of property and the
control of resources or services from the public secior to the private sector, it is
therefore in a sense the opposite of the process of nationalisation, a movement in the
other direction, a return to the staning-point, in the liberal democracies. We can on
this ground say that although these two concepis are closely linked, private ownership
may be seen as an outcome of the process of privatisation and hence is subsequent to
the "act” and the "related operations”. My report to this Colloguy on privatisation will
therefore be concerned exclusively with the safeguarding of the "aims" of privatisation
once it has been achieved.

2. This right to own private property, individual freedom by opposition to public
liberties - notwithstanding its character, for in some quarters it is described as an
"economic” right and in others as a "civil" right - is enshrined in most international
human rights instruments and, of course, in national constitutions, apart from those of
marxist inspiration, as one of the fundamental human rights (United Nations Universal
Declaration of 1948, Article 17; 1965 Convention on the Elimination of All Forms of
Racial Descrimination, Article 5 (d - v); African Charter, Article 14: Inter-American
Convention of 1969, Asticle 21). However the two United Nations International
Covenants (1966) on "Civil and Political Rights" and "Economic, Social and Cultural
Rights™ do not mention this right, the reason undoubtedly lying in the concem to ensure
a consensus between the two opposing worlds that existed at the time. As for the
(European) Convention for the Protection of Human Rights and Fundamental Freedoms
(1950) (Convention), to which my remarks will be confined, it included this right only
belatedly, and also cautionsly, through its Protecol No. 1 in 1952, which came into
force on 18 May 1954. This was not because of ill will but on account of the difficulty
involved in arriving at a substantive definition of that right, having regard to the

! The author alone is responsible for the opinions expressed in this document.
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r-war needs of states for the reconstruction of a Europe in ruins. The trend at the
(me was, perhaps rightly, towards "nationalisation” just as il is tqday towards
nprivaﬁsation". This outlook pervades the present fonnula!ion of Amcl‘c 1 ‘of th.e
aforemenﬁoned Protocol. The Travaux préparatoires are highly instructive in this

connection.

In the short space of time available o me, I shall try to sum up the case law
of the European Couort of Human Rights with regarq © a right rega_:df‘:d as " sacred." at
the time of the French Revolution, while bearing in mind that this is a Colloguium
devoted to “privatisation”,

1. THE RIGHT OF PROPERTY

1. The concept

3, Article 1 of Protocol No, 1 is worded as follows:

“Every natural or legal person is entitled 1o the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions
except in the public interest and subject to the conditions provided
for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the
right of a State to enforce such laws as it deems necessary to control
the use of property in accordance with the general interest or fo
secure the payment of taxes or other contributions or penalties.”

4, Are we dealing here with the right of property? For the Court, this is not open
to doubt: it states that:

" ... By recognising that everyone has the right to the peaceful
enjoyment of his possessions, Article 1 is in substance guaranteeing
the right of property. ... the right to dispose of one’s property
constitutes a traditional and fundamental aspect of the right of
property (cf. the Handyside judgment of 7 December 1976, Series A
n® 24, p. 29, para. 62)" (Marckx judgment, pp. 27-28, para. 63).

5. This provision relates not to an economic "right to_property”, making the
individual a creditor of society, but to the right of property. That being so, the
Convention adopts a neutral position in regard to certain human or economtic arguments
concerning the aims of privatisation, which are said to be "to enable a farger nur_nber
of the population io own property”, or "to distribute scani resources more effe_ct‘n_rely
throughout society” or again "o develop savings for the benefit of productive activities™
(economic efficiency). According to the European Cominission of Human Rights, the
individual’s entitlement to peaceful enjoyment of his possessions does not imply any
right to claim financial assistance from the State in order to make possible the
enjoyment of his possessions (Decision of 19.12.1974, application No. 6776/74,
Decisions and Reports, Vol. 2, p. 123).
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6. The possessions protected under Article 1 are movable or immovable, material
or immaterial possessions having economic valve (see judgments Tre TraktSrer AB, P
21, para. 53; Van Marle and Others, p. 13, para. 41; Van der Mussele, p. 23, para. 48;
Marckx, p. 23, para. 50; Inze, pp. 17-18, paras. 38-40).

2. Protection of the right of property

7. The system of protection established by the Convention is well known. The
relevant Article first lays down the principle or the rule: the right or freedom in
question is thus recognised. Exceptions to the rule are then set out (restriction,
limitation or derogation), along with the conditions governing such exceptions. This
15 also true in the case of the right to own property.

8. In the case of Sporrong and Lonnroth (p. 24, para. 61}, the Court analysed the
content of Article 1. According to the Court, this Article * ... comprises three distinct
rules. The first, which is expressed in the first sentence of the first paragraph and is
of a general nawre, lays down the principle of peaceful enjoyment of property. The
second rule, in the second sentence of (he same paragraph, covers deprivation of
possessions and subjects it to certain conditions. The third, contained in the second
paragraph, recognises that the Contracting States are entitled, amon gst other things, to
control the vse of property in accordance with (he general interest ...". The Jjudgment
then goes on to note that "However, the rules are not "distinct” in the sense of being
unconnected: the second and third rules are concerned with particular instances of
inierference with the right to peaceful enjoyment of property. They must therefoie be
construed in the light of the general principle laid down in the first rule...”. This is the
key conclusion or starting point and summing up of the Court’s entire doctrine with
regard to the right of property and its protection, This paragraph is included in nearly
all of the Court’s judgments in view of its importance {see most recently Fredin
judgment, p.14, para. 41). What conclusion should be drawn from this?

9. First, the right of property is not protected by the Convention in absolute
terms: it comprises restrictions in the general interest,

10, Secondly, it is the "principle of peaceful enjoyment of property”, an implicit
rule derived by the Court from the first sentence of the Article, which ensures general
protection of that right against all interference with the exception of "particular
stances” which are explicitly authorised (deprivation and control of use) and which
are themselves subject to conditions of legality explicitly or implicitly contained in the
Article. Consequently, this principle of “peaceful enjoyment of property"” is the general
rule, the reference rule which is rightly described as "residual™. (F. SUDRE, “La
protection du droit de propriété par la Cour ewropéenne des Droits de FHomme",
Recueil Dalloz-Sirey, 1988, p. 73): by virtue of this rule "all disputed measures that
cannot be regarded as deprivation of possessions or control of the use of property, but
affeciing the very essence of the right, may be censured" {J. VELU-R. ERGEC,
Répertoire pratique du droit belge, Complément, Vol. VI, October 1990, "Conv. eur,
des D.H.", para. 828). The Court must indeed "determine, before considering whether
the first rule was complied with, whether the last two are applicable” (Judgments
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Sporrong and Lonnroth, p.24, para. 61; James and Others, pp. 29-30, para. 37; most
recently, Mellacher and Others, p. 27, para. 43 and Fredin, p. 26, para. 51).

11. In the cases of Sporrong and Lénnroth (involvifng a long-term expropriation
ermit, accompanied by prohibitions on construction which was not _ac(ed upon for a

very long period), Erkner and Hofaver (pp. 64-65, para. 71) and Poiss (p. 108, para.

64) (involving land-

consolidation measures for the purposes of land reform), the Court found there to be

neither de jure or de facto expropriation nor contr.ol ‘of the use of pro‘perty, and

therefore judged those cases with reference to the "principle of peaceful enjoyment of

propeny“ .

nr. FORMS OF INTERFERENCE WITH THE RIGHT OF PROPERTY
AND THE CONDITIONS UNDER WHICH THEY ARE.LAWFUL

12. We may conciude from the foregoing that ipterference with the right of
property may be classified under three heads: privatisation of property. contro! of the
use of property and other interferences with the essence of the Sﬂl(! right. Fou: 1.l 1o be
considered to be legitimate, the inierference in question must fulfil lht? conditions of
lawfulness provided for in Article 1. These are: pursuit of a legitimate aim; obse‘rvance
of the principle of "proportionaliiy”, the lawfulness of the interference. the existence
of compensation and compliance with the genera] principles of inremaliona! law in the
event of deprivation of possessions, These three conditions are subject to Fhe
Strasbourg bodies” power of review, having regard, as we shall see, 10 the "wide
margin of appreciation” which, as is recognised by the Court, States enjoy.

Pursuit of a legitimate aim. This requirement is expressed, in the case of
deprivation of possessions, by the concept of "public_interest”, and, in the case of
control of the use of property, by that of "general interest”. In the case of other forms
of interference, it merges with the principle of "proportionality”.

13. It should be adinitted from the outset that it is very difficult to draw a
distinction between the "public interest” and the "general interest” although the Court
has employed the wording "... even if there could be differences betweer? l?le [two]
concepts ..." (James and Others judgment, p. 31, para. 43). It understood (hls_ in a very
wide sense, particularly since the "legitimate aim” is measured by tl}e yardstick of the
doctrine of "wide margin of appreciation”. The Court thus recognised tha{ j‘Becau§e
of their direct knowledge of their society and its needs, the national al_nh“;)rmes are in
principle better placed than the international judge to appreciate what is ’_m the public
interest’.” and "finding it natural that the margin of appreciation available to Ehe
[national) legislature in implementing social and economic policies shoqld. be a “:ldt:.
one, [it] will respect the legislature’s judgment as to what is "in the public interest’...
(ibid., para. 46; see also judgments Sporrong and Lonnroth, p. 26, para. 69; Erkner and
Hofauer, p. 66, para. 78; Poiss, p. 109, para. 68). This concept could therefore cover
any social or economic policy - provided that it does not run counter to the f)ther
provisions of the Convention, for example Article 14 - " ... even if the community at
large has no direct vse or enjoymeni of the property ..." (ibid.. pp. 30-31, paras. 39-41
and pp. 31-32, para. 45).
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14. The same considerations also apply to the concept of the "general interest”,
subject only to this being generally undf:rstood ina lhess trcslricuve way. The cases of
Lithgow and Others (nationalisation of aircraft and shipbuilding industries in the United
Kingdom), James and Others (compulsory sale of certain properties in the United
Kingdom) and Hakansson and Sturesson (compulsory sale of an agriculture estate with
a view to the rationalisation of agriculture) were considered with respect to deprivation
of property. However, in the cases of Erkner and Hofauer, and Poiss, which were
similar to the case of Hikansson and Sturesson, the measures taken to ensure that land
could be continuously and economically farmed were considered by the Court to be “in
the general interest” (for examples of the "general interest”, see judgments Marckx, p.
28, para. 64; Handyside, pp. 29-30, para. 62; Van Marle and Others, p. 13, para. 43;
Agosi, p. 18, para, 52; Tre Traktorer AB, p. 22, para. 57; Allan Jacobsson, p. 17, para,
57; Mellacher and Others, pp. 25-27, paras. 45-47; Fredin, p. 16, para. 48).

13, Considerations of the same kind may also be broughi (o bear on the process
of privatisation. It is almost unanimously held that certain services of fundamental
1mportance to the community by virtue of their character (health, justice, defence, etc.)
or certain areas where state participation or control proves necessary (because of the
scale of investments or the importance of the services provided) should not be
privatised. It is also held that there are cases where “social considerations might
prevail over the desire to increase efficiency”. In such cases, a decision whether or not
to privatise becomes “eminently political" (see Af Ugglas, Report on privatisation,
Council of Europe, Parliamentary Assembly, Doc, 6274, 18 July 1990, pp. 13-22; and
Doc. 6351, 12 December 1990, Partiamentary Asseinbly). In nearly all countries,
including France by virtue of the decision of the Constitational Council (25-26 June
1986, ATDA 1986), it is recognised that the le gislature has a margin of appreciation in
deciding the dividing line between the public and the private sectors,

16, The "principle of proportionality” or the requirement of a "fair balance” is
another condition governing the legitimacy of the interference. The Court has
expressed its views on the subject as follows: "Not only must a measure depriving a
person of his property pursue, on the facts as well as in principle, a legitimate aim "in
the public interest’, but there must also be a reasonable relationship of proportionality
between the means employed and the aim sought to be realised (see, amongst others,
and mutatis mutandis, Ashingdane judgment of 28 May 1985, Series A n° 93, p, 24,
para. 57). This latter requirement was expressed in other terms in the Sporrong and
Lonnroth judgment by the notion of the *fair balance’ that must be struck between the
demands of the gemeral interest of the community and the requirements of the
protection of (he individuals’ fundamental rights (p. 26, para. 69). The requisite
balance will not be found if the person concerned has had to bear ‘an individual and
excessive burden’ (ibid., p. 28, para. 73). Although the Court was speaking in that
Judgment in the context of the general rule of peaceful enjoyment of property
enunciated in the first sentence of the first paragraph, it pointed out that "the search for
this balance ... is ... reflected in the structure of Article 1° as a whole (ibid., p. 26,
para. 69). The Court then reached the following conclusion: "The Court considers that
a measure must be both appropriate for achieving its aim and not disproportionate
thereto.” (James and Others judgment, P- 34, para, 50; see also judgments Lithgow and
Others, p. 50, para. 120; Tre Traktorer AB, p. 23, para. 59 and most recently, Poiss,
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p. 108-109, paras. 65 and 69; Erkner and Hofauer, pp. 66-67, para. 79; Fredin, p.17,
gara‘ 51; Hikansson and Sturesson, p. 18, para. 54). In shorl,‘ the princi.plc‘of
--proporlionaliay". whether explicitly or implicitly, general by underpins the ‘appllca,uO.n
of the Convention as a whole. "Consequenily, an interference must aCh‘lCVG a "fair
palance’ between the demands of the general interest of the community and the
requirements of the protection of the individual’s fundamental rights ... . There must
be a reasonable relationship of proportionality between the means employed and the
aim pursued ..." (see judgients Allan Jacobsson, p. 17, para. 55; Mellacher and Others,

p. 27, para. 48).

17 Thus in the cases of Sporrong and Lonnroth (pp. 27-28, paras. 71 and 73),
Erkner and Hofauer (pp. 66-67, paras. 77 and 79), and Poiss (p.109, paras. 67 and 69),
the Couri concluded that the rule of peaceful enjoyment of one’s possessions had been
violated because a "disproportionate and excessive" burden had been imposed on the
applicants, thereby upsetiing the requisite balance; whereas in the case of Mellacher and
Others (p. 29, para. 55), it held that there had been no violation because it could not
be said that measures taken were "... so inappropriate or disproportionate as to take
them. outside the ...} margin of appreciation.” (se¢ also Agosi judgment, pp. 18-19,
para. 54}.

18. As for the lawfulness of the interference, this requirement is explicitly
provided for in the Article in question. In order to guard against arbitrariness, the
interference must always have a legal basis or, in other words, be justified by domestic
law. We know that for the Court, the term “law” in the Convention requires the
existence of and compliance with adequately accessible and sufficiently precise
domestic legal provisions in keeping with the spirit of the Convention (judgments
James and Others, pp. 40-41, para. 67; Lithgow and Others, p. 47, para. 110; see also,
amongst others, Malone, pp. 32-33, paras. 66-68).

19. The right io compensation in the case of the person concemed having suffered
a prejudice as a resuit of unjustified interference with his right of property is not
provided for in the Article except in compliance with the general principies‘of
international law (in the event of deprivation of property), and exclusively, according
to the Court, for foreigners. The requirement is for prompt, adequate and effective
compensation {see judgments James and Others, pp. 38 et seq., paras. 58 et seq.;
Lithgow and Others, pp. 47 et seq., paras. 11} et seq.).

20. In its Sporvong and Lénnroth judgment, the Court concluded that the principle
of peaceful enjoyment of property had been violated because the "fair balance” h_ad
been upset, having regard amongst other things to the lack of possibility to claim
compensation for the prejudice sustained (pp. 27-28, paras. 71-73; see also judgments
Erkner and Hofauer, p. 66, para. 77; Poiss, p. 109, para. 67). This is then a factor of
lawfulness, no less essential in the protection of the right of property, and for the Court
a natural consequence of the principle of proportionality. Thus, according to the Coun,
“... the obligation to pay compensation derives from an implicit condition in Article 1
of Protocol No. 1 read as a whole...”, failing which the required balance would be
upset, and the protection afforded by Article 1 would be "... illusory and ineffective...”
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(see especially judgments fames and Others, p. 36, para. 54; Lithgow and Others, pp.
47 et 50 paras. 109 and 120).

Reference to compliance with the “general principles of international law" has
thus lost much of its force,

21, However, it should be immediately added that this "obligation” has not been
regarded as absolute: the Court goes on to note that the standard of compensation
might differ according to the particular circumstances (according, for instance, to
whether nationals or non-nationals are involved, or according to the scale and purpose
or nature and form of the interference; see judgmenis James and Others, pp. 3940,
para. 64, Lithgow and Others, pp. 48-49, para. 116). In "certain exceptional
circumstances”, there might be no obligation to pay compensation; in certain others,
partial compensation would be "fair". Here too the Court recognises that states enjoy
a wide margin of appreciation. However, in ali cases, the standard of compensation
must be "reasonably related to (the} value (of the property)” (judgments James and
Others, p. 36, para. 54; Lithgow and Others, pp. 50-51, paras. 121-122; Hakansson and
Sturesson, p.18, para. 54).

22, Before concluding this section it would be opportune for us o consider
whether the deliberations of the Court and the conclusions it reached in respect of the
factor of "lawfulness” and the "entitlement to compensation” may be of some use or
provide guidance in determining the authority that will take the decision to privatise
and in assessing the selling price of the enierprise, the unit purchase price of shares,
in a word the "fair price”, these being two difficult problems raised by privatisation in
almost every country,

23. Concerning the first problem, there are two possibilities: privatisation terms
and methods may be determined either by a legislative act (law) or by an administrative
decision. The legislative method seems a safer way of guarding against political
favouritism on the part of the administrative authorities. Ia all cases where the
enterprises have been established by legislative act, the decision to privatise should be
taken by the same authority. Irrespective of the method adopted, which states are free
1o choose, the enabling act should be "adeguately accessible and sufficiently precise”,

24, With regard to the matter of assessing the selling price, again two solutions
are possible: either to sell the enterprise at the highest price, or to determine the selling
price without regard for the real value of the establishment.

In my opinion, both positions can be defended. The French Constitutional
Council, invoking iwo constitutional principles - "the principle of equality” which
prohibits unjustified advantages to the benefit of a group of citizens, and “protection
of the right of property” which is equally valid and relevant in the case of public
property {(Article 17 of the Declaration of 1789) - has stated that the Constitution
forbids "the sale of public property (o persons pursuing private interests for prices
lower than their value" (decision of 25-26 June 1986 AJDA). Everything depends on
the considerations behind the decision w privatise, in other words the aim pursued. If
the considerations are ones of "financial profitability”, the enterprise should be sold at
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the highest price. If, however, the aim is 10 "open sl?afehc_vlding to the people'l" or to
encouTage " grass rools capitalisin” or to "promote participation by wage-eamers”, 1f_ in
a word we are talking about social or economic policy designs, th(:’, second ‘a!lernauv.e
will be opied for. In this case, the "fair price” will be something in the spirit of "fair
palance”, in the order of the "reasonable compensation” advocated by the Court.

1v. THE MARGIN OF APPRECIATION AND THE POWER OF REVIEW
OF THE STRASBOURG BODIES

25, We have already seen that in determining the aforementioned factors of
lawfulness, the Court recognised that states have a "wide margin of appreciation” both
with regard to the "legitimate aim” (see judgments Mellacher and Others, pp. 25-26,
para. 45; James and Others, pp. 32-33, 33, paras. 46, 47, 51; Lithgow and chers, pp.
51-58, 60-61, paras. 122, 143, 149) and as 10 the "fair balance” (see judgments
gporrong and Lonnroth, p. 26, para. 69; Ashingdane, pp. 24-25, para. 57, Van Marle
and Others, p. 13, para. 43; Agosi, p. 18, para. 52; Tre Traktiwer AB, p. 24, para. 62;
Allan Jacobsson, pp. 17 et 19, paras. 535 and 63; Fredin, p. 17, para. 51), having regard
both to the "means employed” (see judgments Handyside, p. 22, para. 48; Klass and
Others, p. 23, para. 49; Mellacher and Others, p. 28, para. 53) and to the “standard of
compensation” (see judgments James and Others, p. 36, para. 54; Luthgow and Others,
p. 51, para. 122; Hakansson and Sturesson, pp. 17-18, paras. 51 and 54) or the
existence of "objective and reasonable justification” in cases of the application of
Article 14 (see judgments Lithgow and Others, pp. 66-67, para, 177; Inze, p. 18, para.
41; Darby, p. 12, para. 31). What are the limits of this margin of appreciation and
what is the degree of the power of review exercised by the organs of the Convention?

26. First, the Court is not very demanding in the matter of compliance with
domestic law, especially since it does not regard itseif as a supervisory body over the
national authorities: the Court has only limited jurisdiction. I falls essentially to the
national authorities to interpret and apply their laws (judgments Eriksson, p. 25, para.
62 and Tre Trakedrer AB, p. 22, para. 57) unless such "application” is manifestly
contrary o domestic legislation {se¢ inost recently judgments Allan Jacobsson, p. 17,
para. 57; HAkansson and Sturesson, p. 16, para, 47; Fredin, pp. 16-17, para. 50).

27. Recognition of this wide margin of appreciation in no way means that the
Court can refrain from exercising its power of review (Sporrong and Lonnroth
judgment, p. 26, para, 69). In all matters included within the State’s margin of
appreciation, the Court generally respects the Staie’s judgment "unless that judgment
be manifestly without reasonable foundation” or if the state "does not act unreasonably”
(judgments James and Gthers, pp. 32 and 33-34, paras. 46 and 49; Lithgow and Oihers,
Pp- 51 and 60, paras. 122 and 149) or if the measure taken is not dispropostionate io
the aim pursued or if the standard of compensation is not reasonbly related to the value
of the property (judgments James and Others, pp. 34 and 36, paras. 50 and 54; Lithgow
and Others, pp. 56-60, paras. 138-143, 144-147 and 149). In short, this power of review
consists essentially in the circumstances in verifying the reasonableness of the
appreciation of the domestic authorities and therefore in reviewing the "appropriateness”
of the interference, but not of the “necessity” for it as in certain other provisions
(Articles 8-11) of the Convention,
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28. However, the situation seems at first sight somf:,what_ different as regards th‘e
second paragraph of the Article 1 of Protocol No. 1 which stipulates thai the State }s
free "... to enforce such laws as it deems niecessary to control the use of property in
accordance with the general interest ..."

20, In its Handyside judgment, the Court stated that this provision "sets ... States
up as sole judges of the "necessity” for an interference. Consequently, the Court must
restrict itself to supervising the lawfulness and the purpose of the restriction in question
" (p. 29, para. 62). There is therefore no scope for European supervision,

30. In the Marckx judgment, the formulation changed: this provision sets States
up ".. as sole judges of the 'necessity’ for such a law .." (p. 28, para. 64). This
change, albeit a subtle one, has been interpreted by legal opinion as recognition of the
Court’s power of review (see in particular VELU-ERGEC, op. cit., para, §34),

3L Lastly, in its Allan Jacobsson judgment, the Court was more explicit. It
specified that as the provision in question “... is to be construed in the light of the
general principle enunciated in the first senience of the first paragraph, there must exist
a reasonable relationship of proportionality between the means employed and the aim
sought to be realised ..." (p. 17, para. 55) and this acquirement of propoertionality falls,
as we have already seen, within the scope of the Court’s power of review (see also
judgments Van Marle and Others, p. 13, para, 43; Agosi, pp. 18-19, paras. 52-54),

32, It is clear that the Court has shown understandable caution in respect of its
power of review in this regard so as to guard against any inappropriate interference
with the social and economic policies of States; and has done so at the risk of
relattvising the protection of a right that the Convention was designed (o safeguard.
Out of 16 cases considered under Article 1 of Protocol No. 1, in only three cases has
the Court held there to be a violation of the "principle of peaceful enjoyiment of
property”. In the others, the Court concluded that the States concerned had remained
within the limits of their margin of appreciation.

33 We may note in conclusion that for an interference to be considered legitimate
1t must also be consonant with the other general requirements of the Convention, as for
instance in Articles 14, 17 and 18 (see judgments Marckx, pp. 27 et seq., paras. 63 et
seq.; Inze, pp. 18 et seq., paras. 41 et seq.; Darby, p. 13, paras. 33, 34),
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LEGAL FORMS AND TECHNIQUES OF PRIVATISATION
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I INTRODUCTION

The nesting behaviour of the blackbird and the use of day nurseries are both
manifestations of "motherhood”; but we do not for this reason treat omithologists as
authorities on pre-school educational provision. We should be careful to ensure that
we are no less cautious when it comes to writing about privatisation, a term about as
broad and elastic as motherhood and one which seems to induce, in some quarters at
least, a tide of comparably warm and uncritical sentiments. Privatisation is coming to
mean all things to all men {and women) as it is adopted in different countries as a
conveniently topical and attractive label for a wide variety of steps in economic and
social policy. These range from the sales of publicly-owned assets and enterprises, the
activity perhaps first brought to mind by the term "privatisation”, to the shifting of
regulatory and welfare responsibilities from the public to the private secior, Some idea
of the actual or potential richness of the field may be gleaned from the classifications
of forms or techniques of privatisation that some authors have sought to develop.

Rapp, one of ihe leading French legal commentators on privatisation, offers
ten broad types: sale of assets; sale of shares; dilution of public ownership by creation
of shares; transfer of shares to workers; privatisation of management (as by changing
managerial objectives); liquidation; privatisation of subsidiaries; dismantling of
monopolies; concessions; and deregulation (Rapp, 1986). Though this scheme
encompasses a number of sub-categories, it may still seem broad-brush beside that
proposed by the American political scientist Madsen Pirie, whose book Privatisation
in Theory and Praciice (Pirie, 1988) offers the reader no less than twenty-one methods,
from Method One, selling the whole [public enterprise] by public share issue, to
Method Twenty-one, the right to private substitution {of private supply of services for
defective public supply]. Pirie writes as a fervent advocate of privatisation, and some
of his methods might be described in other terms by less sympathefic commentarors.
Thus Vincent Wright, in listing, in a much shorter account, eleven "dimensions” of
privatisation, begins with "the abolition or severe reduction of public services on the

* Thanks go to Tamara HOULOUBKOVA and Wolfgang KOPF, for information and
research on Czechoslovakia and Germany respectively.
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assumption that private voluntary provision will fill the gap” (Wright, 1988, p. 87, cf.
Fuzeby and van Langendonck, 1989), a somewhat different way of describing Pirie’s
Methods Nineteen ("Applying Closure Proceedings”) and Twenty ("Withdrawal from
the Activity”) {Pirie, 1988, p. 241). Likewise Wright’s "squeezing the financial
resources of publicly-funded bodies in the hope of inducing them to seek more private
funding” {(Wright, 1988, p. 87) employs the same example - compression of United
Kingdom university finances - as Pirie’s Method Twelve, the much more atwactive
“Encouraging Alternative Institutions” (Pirie, 1988, p. 193). While valuable for their
demonstration of the remarkable variety of policies that can be brought within the
rubric of privatisation, these classifications also indicate that the description and
analysis of privatisation experience will vary according 1o the standpoint of the author.

This present account has a different purpose and context from the other works
cited. It is offered as a comparative legal analysis of one phase within the privatisation
process, that of the techniques through which privatisation - whatever its type - is
broaght about. Unlike the national approaches on which we drew above, comparative
jegal technique demands some common element or unit of measurement as a basis for
comparison. This becomes all the more important in this subject area, where we must
take into account a phenomenon which writers on naiional systems need not address,
that is o say, the enomous variance in the role hitherto played by the public sector in
the economies of different States. While the couniries with the besi-documenied
experience of privatisation - perhaps the United Kingdom and France for sales of State
assets and the United Staies for contracting out of public services - have been
addressing important and visible sectors of their national economies, their experience
pales into insignificance when placed alongside the tasks facing those central Furopean
economies for which privatisation expresses a complete change in the mode of
organisation of economic life and of the role of the State in relation to ii.

An example, admittedly extreme, is afforded by a problem encountered by the
Treuhandanstalt, the body created in March 1990 by the Government of the then
independent East Germany with the task of privatising' at least 10,000 enterprises
grouped into 214 "Kombinate". That process, involving the conversion of all these
enterprises into joint stock companies, had scarcely begun when it was overtaken by
monetary union between East and West Germany, taking effect on July 1, 1990. It was
thought essential to complete the process of conversion before the East German
enterprises were exposed by the new monetary system to the rigours of the world
money market, and the East German law on the Treuhand of June 17, 1990 therefore
provided for the notional conversion of all remaining enterprises remaining in the hands
of the Treuhand in the old form into joint-stock companies, notwithstanding the absence
of final and opening balances on their accounts, Memoranda and Articks of

*The original mission of the Treuhand, as set out in the Law of March 1, 1990, was
to adininister the State-owned assets in the interest of the general public, but with the
Law of June 17, 1990 it received the mandate to sell the companies it was
administering as quickly as it could.
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irements (Buchholz, 1991, p- 180). Western policy

 Association,-and other-legal requ such problems.

aiyers Have litde, if any, experience of
o of privatisation techpigues shgulq not therefore
1ié kind of instctional manual for central European privatisers. Inswf%d’
LY s 10 elaborate a stracture for the ?malysm ot_' Fhese techmqut‘aS which
ive pere lsi a1 conceptions of the economic and political processes involved
I be.sensitive 10 C:;ﬁsses which, as we have already seen, are immensely varied.
w@:?: Sf:;;ﬁlfr of linking the use of particular legal devices in the process of
pm atisation with particular economic results is as yet .extremely limited, so that for the
moment we can do litile more than sketch relationships between processes, rules and
institutions within the framework of different legal systems. The disclosure of
regularides and irregularities in these relationships may nonetheless have an inirinsic

interest.

mipamtive logal analysis

Our approach is articulated around the object of privatisation: that is, the
public enterprise which is (0 be affected by the privatisation measure. From this
starting-point we can group privatisation techniques into types of change affecting the
public enterprise or service, The following appear to us to be the key categories of

change:
(a) change of ownership, from public, or predominantly public, to
private, or predominantly private:
{b) change of activities or assets (ex hypothesi, in the direction of

reduction);
() change of legal staius;

@  liguidation;

{c) change of economic status (as from direct producer to indirect
provider by way of contracting out [Ascher, 1987; Kolderie, 19901);
and

() change of competiiive environment (as by withdrawal of monopoly
rights).

Different legal issues present themselves in relation 10 these modes of change.
To take only one example, atbeit a fundamental one, a change in the legal environment
of an enterprise, as by the withdrawal of its monopoly rights, can only be brought
about by the legislator. AH other changes, however, may in most systems of law be
initiated by the enterprise itself or by its owners. In relation to these methods,
therefore, a key question is whether, in any given case, the process of privatisation is
self-initiated by the enterprise (“"spontancons”), or imposed upon it by the Siate
("directed") - which will not, we should note, necessarily be the owner of the enterprise
10 be privatised. In the case of directed privatisations where the State is not the owner,
our first two iypes of privatisation (change of ownership and disposal of assets) may
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raise difficult questions of who is fo receive the proceeds. In this paper, we shall
attempt to move from the general to the particular, looking first at legal issues common
1o all or several modes of privatisation, and then at legal issues specific to the different
modes. Space precludes comprehensive coverage under this latter head, and we confine
ourselves in this report 1o the first four of the above-listed categories of change.

I1. COMMON PROBLEMS

1. International legal constraints

This may seem an odd place to start. After all, the choice of how best to
organise the economic life of its people is reckoned to be one of the key elements of
State sovereignty, figuring in the very first Article of the Charter of Economic Rights
and Duties of States’. Treaties that regulate intemational economic relations have
generally taken free and undistorted trade as their objective, and have seen State
enterprise and trading as more problematic in this respect than private economic
activity. The treatment of State trading in Article XVII of the General Agreement on
Tariffs and Trade (GATT), and GATT’s difficulties in offering Socialist countries
membership (Baban, 1977; Benedek and Ginther, 1988), bear witness to this. Treaties
on human rights, like the European Convention on Human Rights, may offer protection
for property rights, but this is likely to be an obstacle - if at all - to nationalisation, not
to privatisagon (van Dijk and van Hoof, 1990)°. Even the most ambitious scheme of
internaiional economic ordering, the European Community, seems to take an explicitly
newral stance on the question of properiy regimes in the Member States: Article 222
of the EEC Treaty provides that the Treaty “shail in no way prejudice the rules in
Member States governing the system of property ownership”. It looks as though
privatisation is the solution, not the problem,

Broadly speaking this is true, but this does not mean that these international
instruments set no limits on the techniques of privatisation. Three kinds of rules are
relevant: those which promote free trade by ensuring non-discriminatory access to
¢conomic activities; those which promote undistoried trade by seeking to control or
eliminate subsidies; and those which, with both aims, regulate public procurement,
Such rules are to be found in myriad bilateral agreements, such as trade, commerce and
navigation agreements or investment promotion and protection agreements, and in
multilateral agreements such as GATT and the associated Tokyo Round Codes, or in
regional instruraents such as the Convention on Establishment of 1955 of the Council
of Europe. Their most developed expression, and their most forceful impact, are
however 1o be found in European Community law, and we shall briefly explore their
operation in this context.

? United Nations General Assembly Resolution 3281 (XXIX) of 1974.

* Legal problems auaching to nationalisation may, however, cloud subsequent
privatisation attempts: see below, pp. 62-63.
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Avoidance of discrimination on grounds of nationality is fundqmema‘l 0 tt}e
programme of the Community (Article 7 of 'tl‘le EEC Treaty), and manifests 1ts:e1f in
the field of company law in Article 221, requiring that Membe‘r States accord r‘la_non-als
of other Member States the same rights as their own r?auonals in regf.lrd to participation
in the capital of companies based in the Community in terms of Ar'ticle 38. Article 52
outlaws this kind of discrimination in relation tc': thej right of establishment, and would
apply in relation to the acquisition of a controlling interest in such a company, ‘These
provisions are such as t©o constrain any attempt by Member States 10 favour their own
nationals in any privatisation by way of a public offering of shares, or to restrict the
degree of conirol obiainable by non-nationals, whether at the time of privatisation or
later®. Their invocation by the Commission of the Community led to the weakening
(though not the total elimination) of provisions of this type in the French privatisation
law of 6 August 1986 (d’Ormesson and Martin, 1987, pp. 437-440; Routard-Labarde,
1987, pp. 500-502), and to the increase of limits on foreign ownership inserted by the
United Kingdom Governmenti in the Articles of Association of the privatised British
Aerospace and Rolls-Royce companies (Graham and Prosser, 1991, p. 144). The latter
case 15 expressive of the impact of Community pressure, in that the Government had
good grounds for arguing for total exemption from the rule by reference to Articles 56
and 223 of the Treaty, providing exceptions where public security or military materials
are involved.

It is, of course, much harder to identify discrimination of this type when
privatisation is by way of privaie sale of the State-owned enterprise to a single
corporate buyer or group of buyers. Such sales have been common in European
Community countries (Graham and Prosser, 1991, Ch. 4; Debbasch, 1989: Fraser, 1988,
pp. 107-123, 127-140), and though they have ofien clearly had a protectionist purpose,
the Commission has not intervened. Its main concem in such cases has rather been 1o
ensure that the sale arrangement should not include any element of trade-distorting
subsidy, contrary o Article 92 of the Treaty (Schina, 1987; Pappalardo, 1983). The
Commission is in a powerful position by reason of the fact that failure to notify a new
State aid is a breach of Community law (Article 93), and it has exploited this so as to
secure what amount (o routine powers of ex ante review of private sale privatisations
by Member States, demanding reductions of pre-sale write-offs of debt by Government,
imposing restructuring requirements as a condition of approval, and even achieving
repayments by purchasers to Government of illegal subsidies (Graham and Prosser,
1991, pp. 126-129; Prosser, 1991, pp. 12-17; Fraser, 1988, pp. 132-133). There can be
lietle doubt that these controls are fiercer than any which Member States’ own laws or
constition might offer,

A third area of Community law which is of special relevance to the techniques
of privatisation is its regulation of public procurement, again in the interests of open
markets and non-discrimination (Weiss, 1988). The rules apply not only to the central
Government, but to all public authorities, and extend to procurement of services as well
as of goods. They therefore need to be respected in any programme of contracting-out

* As to how "national independence” considerations influence privatisation methods
and asset valuations, see below, pp. 69-70.
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of public services, such as that required of United Kingdom local authorities under the
Local Government Act 1988, Part I (Paddon, 1991).

These three sets of rules by no means exhaust the impact which Community
law may have on Member States’ privatisation programmes. The Community’s general
competition regime is clearly of relevance to the conduct of privatised enterprises; the
specialised rules it is developing in areas like public utilities and other sectors of
imperfect competition may add to the regulatory discipline of privatised companies in
these sectors, and affect the behaviour of the State towards them (Prosser, 1991): the
most diverse elements in Community law may be found to have a - sometimes
inconvenient - impact®. To examine such further areas in any detail would, however,
take us beyond our particular concern here with the techniques of privatisation.

2. Constitutional issues

Some commentators have pointed to the advantage afforded to the United
Kingdom, in carrying through its privatisation programme, by the fact that its flexible
and unwritten constitution posed few if any constraints (d’Ormesson and Martin, 1987,
p- 424; Graham and Prosser, 1991, Ch 2). Cenainly it is the case that the apparently
stow and burdensome method of privatisation chosen by the United Kingdom
Government, under which almost every transfer of an enterprise to the private sector
has been the subject of separate legislation, has owed as much o the need to legisiate
for the post-privatisation regulation of enterprises in the nature of public utilities as to
tenderness for the idea of Parliamentary supremacy®. At the same time, formal
constitutional constraints seldom seem to have raised serious obstacles to privatisation
programmes. Where the socialisation of all property, or all productive property, has
been raised to the level of constitutional principle, privatisation is unlikely to be a live
issue . When fundamental changes in the politico-economic principles governing such
a society occur, as in central and eastern European countries in 1989-90, they are likely
involve the sweeping away of the old constimtional order, so that privatisation can take
place as desired. A more delicate problem was however posed in Portagal, where the
centre-right Government of Cavaco de Silva that wok office in 1986 on a platform
including privatisation was faced with Article 83 (1) of the 1976 Constitution,
providing that "All nationalisation measures carried out since 25th April 1974 are
irreversible conquests by the working class". Only the most limited exceptions to this
principle of an inalienable public sector were contemplated by Article %3.

* See Karella v. Minister of Industry, Energy and Technology (European Court of
Justice, 1991), below, text above note 25.

¢ Treasury proposals published in December 1984 in fact envisaged general
legislation which would give each responsible Minister the power to require that
activities and assets of public enterprises be privatised. The powers would be exercised
by regulation (statutory instrument), subject to very limited Parliamentary control.
Lack of Parliamentary time was the main reason why the proposals were not proceeded
with: see Graham and Prosser, 1991, pp. 48, 109.
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Constitutional amendment had to be sought, and was obtained in 1987, to remove this
embarrassment

Elsewhere, explicit constitutional constraints have fallen into two groups: those
that protect certain kinds of public property or activity from privatisation; and those
that impose "manner and form" requirements on the privatisation process.

(a) Constitutional protection of certain types of property

This phenomenon is perhaps most frequently encountered in central and southern
America, where a sense of exploitation by foreign interests - in particular, of
exploitation of natural resources by United States capital - led a number of countries
to enshrine in the constitwtion a prohibition on the alienation of such resources,
property in which, in their natural state, would ordinarily inhere in the State under the
regalian system of mineral rights received in those countries by reason of Spanish
congquest. Examples are offered by the Constitutions of Mexico and Brazil, Article 27
of the Mexican Constitution of 1917 declares subsoil hydrocarbons to be the
imprescriptible and inalienable property of the Staie, and forbids the granting of
coniracts or concessions o private persons to exploit these resources (Murphy, 1991).
The Brazilian Constitution of 1988, which is generally restrictive of State activity in
the economic secior’, vests all mineral deposits in the Federation (Article 176) and
grants it a monopoly over oil production and most downstream activities, a monopoly
expressed to include "the risks and results flowing from the activities mentioned”
{Article 177) {(Borromen de Andrade, 1989),

This formulation in the new Brazilian Constitution directly reflects debates in
the nineteen-sixties and seventies about the constitutionality of the Government’s
practice of granting foreign oil companies what were called "risk service contracts” as
a way of attracting foreign investment to the oil industry notwithstanding the State
monopoly on production mandated by the then Constitution. Risk service contracts, it
was argued, were legitimate because the foreign companies, who were called upon to
undertake exploration and production at their own risk, were rewarded not with rights
to the oil they might discover but in cash - though the amount of cash was linked to
the quantity and value of oil produced and the companies were given rights (o purchase
o0il (Coelho Neto, 1985). The new formulation is designed to block this exit, as also
are the broad terms of Article 27 of the Mexican Constitution, though even here it has
been suggested that legal ingenuity might permit the introduction of privaie risk capital
{Murphy, 1991).

The interest of these examples is that they show the difficulty of framing, in
specific sectors of an otherwise capitalist or mixed economy, absolute prohibitions of
private activity, and hence of privatisation. The modes of privatising are, as we have
seen, too varied to be easily contained by simple formulae. In particular, production

7 Article 173 provides that except as provided by the Constitution, the State may
engage directly in an activity only when necessary because of imperatives of national
security or in a vital collective interest, as defined by law.
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of goods or services may readily be privatised by contracting-out even while
responsibility for their provision remains firmly in the public sector (Kolderie, 1990).
Confracting-out is, of course, the form of privatisation most widely practised in the
United States, particularly in relation to Staie and local public services (Clarkson,
1989)%. The reasons for preferring this technique to more radical approaches such as
simple withdrawal of public provision and reliance on market solutions are essentially
political, but we should note that choices may sometimes be constitutionally constrained
even in the United States. Thus the California Constitution, in Article IX, section 5.
requires the State 10 provide "common schools”, while the New Jersey Constitution,
Article VIII (1), calls on the State to provide "a thorough and efficient system of free
public schools". Such clauses leave open to argument the constitationality of a policy
of contracting-out all or part of State educational provision (Ellickson, 1988, p. 161;
Cass., 1988, pp. 516-517), but they would certainly outlaw an abandonment of State
educational responsibilities o the private sector,

A different kind of substantive constraint on privatisation is to be found in the
French Constitution of 1958, whose Preamble gives constitutional force to the
principles of the Preamble of the Constituiion of October 27, 1946. Among these we
find (alinea 9).

"Tout bien, toute enireprise dont [Iexploitation « ouw acguierr les
cargetéristiques d'un service public national on d'un monopole de fait doit
devenir la propridté de la collectivité.”

Inconsistency with this provision was ong of the grounds on which the basic
French privatisation law of July 2, 1986 was referred to the Conseil constitutionnel by
a number of Socialist deputies and senators. Though the ruling of the Conseil was
highly restrictive in a number of other respects’, its response on this point confirms
one’s doubts as to the efficacity of substantive constraints. It found that only those
public services whose existence derived from constitutional rules and principies, as
opposed to those erected by legislation'®, were protected from privatisation - but did

& Tt should not be assumed that this is because there is no State enterprise on the
European model, see MacAvoy and Mclsaac (1989) at p. 77: "There are at least fifty
major federal enterprises. They employ over a million people, generate annual
revenues of 322 billion, and in fiscal year 1983 received as subsidies federal outlays
of at least $3.5 billion." But compare Zeckhaunser and Horn (1989) at p. 15 (note 15)
stating that 1978 data collected by Short (1984) show “the atypically low share of
SOEs [State-owned enterprises] in the United States and the broad similarities across
[other] countries.”

® Decision no. 86-207, .OR.F, 27 Tune 1986; AIDA 1986.575, note . Rivero, and
see below pp. 56, 70-72.

¥ Compare the distinction between services publics "by nature” and other public
services, Trib, Confl. 22 January 1921, Bac d’Eloka, D.1921.1I1.1, concl. Matter; and
unsuccessful US attempts to identify “essential” governmental functions, infra, note 14,
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not define them; and that a de facio monopoly in terms of the Preamble should only
be found to exist having regard to the market as a whole and the competition the given
enterprises faced in it, whatever might be "the privileged positions™ they enjoyed at any
given moment. On this basis it found that none of the enterprises to be privatised fell
into either of these categories. lis reasoning has been criticised (d’Ormesson and
Martin, 1987, pp. 422-423), but even had it been more rigorous, it would not have
formed an absolute barrier to privatisation of these enterprises. Contracting-out, as
opposed to sale, would remain possible, and sale of a public de facto monopoly could
be accomplished via the expedient of introducing competition before privatisation
(Rapp, 1986, p. 81).

A notable contrast is offered by the provisions of the German Constitution
{(Grundgesetz) on Federal public services such as railways, posts and

telecommunications, and air traffic control (Article 87). These form a lex specialis in -

that adminisirative functions in Germany are ordinarily discharged by the Léinder.
Article 87 simply says that these services are federally administered with a distinet
administrative structure. Though the Grudgeserz has been authoritatively stated to be
economically newtral ("wirtschafispolitische Newtralitét des Grundgesetzes®)!' with
regard to nationalisation and privatisation (Piittner, 1990, pp. 257-258), Article 87 has
been taken not just as an assignment of competence, but as the expression of an
institutional guaranice preventing privatisation of these services save through a
constitutional amendment (Konig, 1988, pp. 24-27; Maunz and Diiring, 1989, Article
87, Rdnr 25, 26, 31).

&) Constitutional  requirements as to the manner and form of
privatisation

Constitutions may require that privatisations - or privatisations by particular
methods, such as asset sales - be authorised by Government, or regulated by legislation,
Thus in the French Consiitution, which distinguishes spheres of operation for
Parliamentary legislation (/oi) and Governmental regulation (réglemenr), Article 34
provides:

"La loi fixe les régles concernant (...} les transferts de propriéé & entreprises
du secteur public au secteur privé.”

This apparently simple provision has greatly complicated the process of
privatisation in France, by reason of the doubts it leaves as to what constitute transfers
of property from one sector to the other, and just what degree of legislative intervention
is contemplated. This type of constraint may exist in a less obvious form in other
constitutions. The position of legisiation at the apex of the constitutional hierarchy of
norms in the United Kingdom means that legislation is likewise required for the

" The expression used by the Federal Constitutional Court in
Bundesverfassungsgerichisentscheidungen (BVetfGE), 4, p. 7; see also BVerfGE, 12,
p. 354, on the first Volkswagen privatisation.
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fvatisation of the major public enterprises there, since they have been direcdy
constituted by Acts of Parliament which make no provision for their dissolution or
change of status. A similar constraint operates in Germany with regard to the
privatisation of public enterprises which have been created as public law bodies based
on statuie (Pittner, 1990, pp. 257-258).

Important constraints on manner and form may also arise indirecdy. In
Yugoslavia, it has been argued that the protection of “social property” in the Federal
Constitution of 1974, Article 129, means that privatisation of such property can only
he initiated by the social property-holders themselves, that is, management and workers
of the relevani enterprises. The privatisation programmes of some Republics within the
Federation do not respect this rule (Kuharic, 1991). In France, the Conseil
constitutionnel has erected on the basis of the principles of equality and of respect for
the right of property contained in the Declaration of 1789 on the Rights of Man and
the Citizen the requirements that public sector goods and enterprises must not be
transferred to the private sector for less than their true valug; that such valuation must
pe provided by experts wholly independent of the purchasers, and carried out according
to objective techniques normally employed in relation to sales of corporate assets; that
the choice among purchasers is o be unbiased; and that national independence is to be
preserved”. Again, these requirements have not proved easy to satisfy in practice. In
particular, the last of these has been difficult to reconcile with the European
Community law prohibition on discrimination among Comimunity citizens on grounds
of nationality (d’Ormesson and Martin, 1987, pp. 437-440, 443-444). In the United
States, there is uncertainty as to the impact and present value of constitutional doctrine
restricting delegation of Governmental functions, enunciated by the Supreme Court in
striking down New Deal legislation in the nineteen-thirties””. In the absence of
agreement as (o what essential Governmental fonctions are, or even as to how to
identify them', the anti-delegation doctrine is unlikely to pose a practical barrier',
though it has been suggested, in a transatlantic echo of the Conseil constitutionnel’s
decision, that a line might perhaps be drawn around the Governmental functions that
the Constitution itself describes, such as the judicial power as set out in Article kI
(Cass., 1988, pp. 497-502). Nonetheless, the possibility of initiating obstructive

12 Decision no. 86-207, supra noic 9, and see Prosser, 1990, pp. 313-314,
d’Ormesson and Madtin, 1987, pp. 423-425,

1 Carter v. Carter Coal Co., 298 U.S. 238 (1935), Schechiter Poulry Corpn. v.
United States, 295 U.8. 495 (1935).

4 Compare National League of Cities v. Usery, 426 U.S. 833 (1976), at pp.
851-852, with Garcia v. San Antonio Metro Transit Authority, 469 U.S. 528 (1985),
where the distinction was abandoned.

5 The Supreme Court has acquiesced in the exercise by private parties of both
rule-making functions - Ricci v. Chicago Mercantile Exchange, 409 1.5, 289 (1973)
- and adjudicatory functions - Thomas v. Union Carbide Agricultural Production Co.,
473 U.S. 568 (1985).
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litigation based on such constitutional principles is still a powerful_ weapon in the hanclls
of opponents of privatisation in the Uni.te(! Sgata'as, a _weapon‘whlch will b_e shared in
varying measure by objectors in other jurisdictions in funcu9n 9f the existence and
accessibility of procedures for judicial enforcement of the constitution (d’Ormesson and
Martin, 1987, pp. 409-412, 419-426, for France).

3, Spontaneous” or "directed" privatisation

We have already noted that one of the most general privatisation issues,
affeciing all methods except that of changing the external environment of public
enterprises (a process which such enterprises are unlikely to wish, or even to be able,
to initiate of their own accord) is that of whether the process is to be spontaneous,
initiated by the affected enterprises themselves, or directed, according 1o a programme
drawn up and implemented by the State. The two approaches may of course be
combined; indeed, it is unusual to find effective programmes of privatisation in which
there is no element of co-operation between the enterprises subject to privatisation and

the State. Nonetheless, the mixture of elements varies continaously over a very broad
spectrum.

Al the one end we find the United Kingdom, where a Government-devised
programme of privatisation is being implemented by means of separate legislative
authorisations for each enterprise, or group of enterprises, 10 be privatised'®, a
technique which requires direct Government initiative and involverent in every phase
of the process, including the detailed ordering and timing of the programme. Even
here, it should be noted, it is clear that enterprises have had some input to the process,
in private negotiations with Government as to their place on the calendar, the terms of
their privatisation and so on (Buxion, 1987), or in being required to submit schemes
under the privatisation statute for their own restructuring or division'’, Not so far
away 1is France, likewise with a comprehensive and detailed Government programme,

' Exceptions to this generalisation are:

(a) State-owned enterprises already in the form of companies limited by
shares, as in the cases of Jaguar and Rolls-Royce, and the minority Government
sharcholding in BP, though note that some privatisations of this type have ben
legislatively authorised, e.g. Cable and Wireless (by the British Telecommunications
Act 1981, section 79) and Amersham International British Nuclear Fuels Lid and the
National Nuclear Corporation {by the Atomic Energy (Miscellaneous Provisions) Act
1981: see generally Graham and Prosser, 1991, p. 83: and

(b) contracting-out by local and othe public authorities, regulated by the Local

Government, Planning and Land Act 1980, Part ITI, and the Local Government Act
1988, Part 1.

' As with the National Bus Company under the Transport Act 1985, or the British
Airports Authority under the Airports Act 1986; compare the Scottish Transport Act
1989, requiring the Minister himself to draw up the restructing plan for the Scottish

Transport Group after consultation with the Group: see generally Graham and Prosser,
1991, pp. 81-82,
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giffering from that of its neighbour essentially in that a §ing1:_z: legistative enactment was

sed to authorise the privatisation of 65 listed enterprises in the programme, while a
y cond set out the procedures and principles to regulate the bringing of these
z?lwrpﬁses to market by the Government'. Again, however, the whole process was
(o remain firmly under the active control of the State.

At the other end of the spectrum we find Italy, where privatisation was until
very recently so spontaneous as to raise the question of whether 1t should be regardgd
as genuine privatisation at all, as opposed o the natural process by v_vhlgh public
enterprises adjust their activities to economic mcurr?stances - A process WhllCh in France
is graphically termed “respiration du secteur public” FRapp, 1987). While there has
been some tentative following in ltaly of fashions set els;whcrc, such as
Government-initiated changes of status for the railways .(from fllrect (?x(?vemmenl
operation to separate ente pubblice) and for some exis‘tm‘g e'ﬂff' pubb{xcs (such‘as
ENEL, the public electricity supplier), and for public crechf institutions’ info ‘holdmg
or joint-stock companies (Cassese, 1988, pp. 32-33; Gambino, 199‘1), the major asget
and enterprise wansfers into the privaie sector have been accomplished by the major
State holdings, IR1 (fsiituto di Riconstruzione Industriale), ENI (Ente Nazionale
d' Idrecarburi), and EFIM (Ente Finanziamento Indusiriac Manufatturiera). These are
massive industrial groups, whose control over member c:ompani_es may ofren be
exercised by strategic minority holdings, as opposed to total or majority ownership, and
in which restructuring of activities and assets is a continuous process. Govel“mpental
powers of initiative in this respect are limiied to the giving directi‘ves within _the
framework of general economic policy programmes, directives which bu:nd the hoic!mg
compagnies but which do not create rights or duties vis-h—yis t‘hird pam'es (‘Gambn“lo,
1991). The major programme of disposals by IRI in the mid-nineteen-eighiies, Whl(?h
realised £2.5bn in 1984-86 (de Jonquieres, 1936)'° was, however, undertaken in
pursuance of its own "privatisation policy” (Segnana, 1991, p. 17); privatisation was
absent from the programme of the then Socialist-led Government. Indeed even
negative control by Govemment proved difficult and controversial: Govemn}engal
conseni 1o IRI's disposals is legally required only where the sale will result in its
withdrawal from an entire sector of economic activity, and there was dispute between
Government and IRI as to whether this was the result of its intended disposal of the
food company SME (Cassese, 1988, pp. 34-37; Gambino, 1991),

'® See Loi no. 86-793 du 2 juiller 1986, Loi no. 86-912 du 6 aciir 1986, and
generally d’Ormesson and Martin, 1987, pp. 412-417 and 426-435,

Y UK privatisations in the same period realised £5.9bn: Vickers and Yarrow, 1989,
p. 210.

** Different rules apply e EFIM, where the consent of the Ministpr 0{ State
Participations is needed for disposals, and 10 ENI, where consent is nec('led if a disposal
engenders a loss of control of the company by ENL.  After the SME dispute, both IR}
and ENI have referred major disposals to the Comitato di Ministri per il
Coordinamento della Politica Industriale (CIPI), established by Law no. 675 of 12
August 1977 (Cassese, 1988, p. 37). See further below, p. 62.
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Neither British nor Italian writers on their respective systems have, to our
knowledge, expressed themselves in this vocabulary of "directed” and "spontaneous”
privatisation. That seems rather to be a central European categorisation, one that
reflects the amplitude of the task of privaiisation that these countries face, by
suggesting the value of diffusion of initiative and effort, and the availability of different
modes of approach to the problem which may, however, be pursued in combination or
simuitaneously. Their chosen positions on this spectrum present interesting variations.

The German (formerly East German) technique of decanting all State
enterprises into the lap of the Trenhandanstalt, and giving it plenary powers to dispose
of them as quickly as possible (Domberger and Domnberger, 1990; Buchholz, 1991,
Miiller, 1991), may be seen, from the standpoint of the enterprises themselves, as
highly directed, even though the Government has denied itself any role in individual
privatisation decisions and legislative regulation of the privatisation process does not
appear unduly restrictive. Czechoslovakia, Hungary and Poland have each created
structures in which there is room both for a Government-initiated programme of
privatisations and the commencement of processes of transfer to private ownership at
the instance of enierprises themselves.

Of these three, Czechoslovakia appears to lean most strongly towards
structured solutions. The so-called Small Privatisation Law of October 25, 1990 (Law
427/1990) provides for the sale of small businesses (retail outlets, restaarants, and so
on} by way of a series of local auctions, in which, clearly, Government must decide
what goes under the hammer (Kowb, 1991; Izak, 1991)". Privatisation of Jarger
businesses, excepting public utilities and some other key industries, is now regulaied
by the Large Privatisation Law of February 26, 1991 (Law 92/1991). Like the East
German law this Large Privatisation Law envisages that the assets of enterprises in
course of privatisation will be held by a specialised public agency, the Privatisation
Fund (Ariicle 11 and Part V; scparate similar agencics are being set up by the
Federated Czech and Slovak Republics); this, however, is not accomplished en masse
but by way of individual "privatisation projects” (Article 6) which the Law envisages
as normally initiated by the enterprises themselves {Article 7 (2)). At the same time,
however, the Law provides for the initiation of a project by the Ministry responsible
for the enterprise, after consuliation with the latter, and for the drawing up by
Government of strategic choices for privatisation and a list of the enterprises to be
privatised (Articles 43, 44); and i restricts individual disposals of properiy by State
entreprises (Article 47). One commentator, wriiing in August 1991, saw this scheme.
as a de facto acknowledgment of the political and economic strengths of managers of
State enterprises, i0 whom ali real decision-making power had been given (Izak, 1991,
p. 3). Since he wrote, Law 92/1991 has been amended so as to speed the pace of
privatisation by requiring enterprises to present privatisation projecis by November 1,
1991 or May 31, 1992 (Genillard, 1991). Managers still have the task of preparing the

2 Similar arrangements are made by the Hungarian Pre-Privatisation Act 1990 (Act
No. LXXIV of 1990), under which 10,000 shops and restaurants are being sold by
auction according to the Retail Privatisation Plan.
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projects, but this amendment represents a marked shift in the direction of directed
privatisalien.

Hungary appears to be moving in the opposite direction, towards a larger role
for enterprise managements, Its first legislation, the Transformation Act 1989, Act No.
K111 of 1989, envisaged that privatisation would normally be initiated either by the
enterprise itself or by its "founding body", which would ordinarily be the responsible
Minisiry, through an application to the State Property Agency. While the Agency -
which by the Staie Property Agency Act 1990, Act No. VII of 1990, was given a
legislative mandate to promote, facilitate and regulate the ordedy privatisation of
State-owned enterprises - is empowered o fix the privatisation method, the mode of
valuation, and other conditions, or indeed to reject the proposal®?, enterprise initiative
is emphasised by provision for deemed approval should SPA fail to pronounce within
90 days of the completion of the dossier of a proposal, At the same time SPA is
expected 10 develop and carry out an active programme of privatisation, Iis First
Privatisation Programme involved twenty “flagship” businesses, with forty to sixty more
in the Second Programme; it has powers to change the management of enterprises
which object to privatisation; it may receive proposals by domestic and foreign
investors for the privatisation of particular enterprises, which may be carried through
without the consent of the affected enterprise, though not without consulitation. Certain
types of enterprise, notably public vtilities and financial institutions, are excluded from
this procedure (Sulkowski et al., 1991, p. 35). These arrangements have proved slow
and cumbersome. SPA has been understaffed and cautious; not one of the first 20
flagship compagnies had been privatised by the end of October 1991, A simplified
procedure called "self-privatisation" has been installed under which SPA’s only control
will be over the approval of consultants retained to advise a firm on its privatisadon,
but fear of frand and oportunism by managers has limited its application (o the smaller
State enterprises (Denton, 1991b),

Poland appears in practice to be relying more heavily on "spontaneous”
privatisation that either of its near neighbours (Wolf, 1991; du Vall and Sroczyski,
1990). A part of the reason for this may be the previous, Solidarity-inspired,
recognition of employee rights to conirol State enterprises, via an employee council,
having rights to elect, hire and dismiss the general managers of the enterprise
(Domanski, 1991). Though these rights are not constitutionally protected as in
Yugoslavia, the fact that directed privatisation necessarily implies their limitaiion or
disappearance clearly puts additional obstacles in its path, Poland’s Act on the
Privatization of State-Owned Enterprises of 13th July 1990 envisages two routes to
privatisation through wansfer of assets to the private sector; the first involving the
transformation of a State-owned enterprise into a joint-stock company (and its
subsequent sale), the second the liquidation of the enterprise followed either by the sale
of its assets, their wransfer to a newly-formed joint-stock company, or a

* Political controversy in fact led in 1990 to great hesitancy on SPA’s part in
approving proposals. SPA has now been transferred from Parliamentary supervision
to supervision by the Council of Ministers and the State Audit Office, and the rate of
approvals has risen: Sulkowski, 1991, p. 32; Dentor 1991,
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management-worker buy-out procedure. The second method, which builds on a
procedure originated in 1981 for the winding-up of unsuccessful state enterprises, and
is principally intended for smaller enierprises, is by far the coramoner. Between 500
and 960 such liquidations are expected in 1991 (Wolf, 1991). It has almost always been
iitiated by the management and workers of an enterprise, though the responsible
Ministry or other public authority may also do so. For employees, the great attraction
of the process is that private sector enterprises are not subject to the Excess Income
Tax, a tax imposed on public enterprises to curb inflationary wage increases by penal
taxation of above-norm awards. Poland has created a Ministry of Ownership
Transformation, which closely supervises, and may initiate, privatisation via the
transformation method; but the system places primary responsibility for supervising the
process of "privatisation through liquidation” not in its hands, but in those of the
different Ministries responsible for the enterprises. There appears to be little restriction

of the opporiunistic use of the device even though the authorities recognise a serious .

risk that numerous under-capitalised enterprises will be created.

The Romanian privatisation programme has had two main legislative stages
(Glick et al., 1991; Seward et al., 1991). Law 15/1990 provided for the transformation
of all the country’s State-owned enterprises into joint-stock or limited liability
companies. A second law, the Draft Privatization Law laid before the legislature on
June 9, 1991 and approved in Angust, provides for ownership of these companies to
be transferred as (o 30 per cent to a number of Private Ownership Funds through which
a scheme of free distribution of ownership vouchers to citizens will be implemented,
and as to 70 per cent (0 a State Ownership Fund, with the task of holding shares and
preparing enterprises for privatisation wherever possible. Pending the creation of these
Funds, a Governmental Commission will select companies for early privatisation
through sale of shares. This looks a highly "directed” system, but in practice it is
expected that companies themselves will initiate plans for privatisation under the
supetvision of the Funds. In addition, Chapter VII of the draft law provides for sales
of assets, forming free-standing economic units, by commercial companies in certain
fields of activity. These may be initiated and carried through by the companies
themselves; a list of assets to be offered for sale will also be prepared by the
Governmental Commission,

In Yugoslavia, finally, "spontaneous” privatisation may be said to enjoy
constitutional stats. Legislatures and courts, including constitutional courts, are
enjoined 1o ensure special social protection for the self-management rights of the
working people and social property”, and most major industrial enterprises are
constituted as socially-owned property subject to this regime. Directed privatisation,
it is argued, would thus constitute an infringement of these protected self-management
rights (Madzar, 1991). The basic Federal law on privatisation, the Law on Circulation
and Management of Social Capital of December 1989 (Vasiljevic, 1990), as amended
in August 1990, respects this constraint, providing for privatisation by way of

% Constitution of the Socialist Federal Republic of Yugoslavia 1974, Article 129;
see also Introductory Part, Principles, Section Il
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management-employee buy-outs through the distribution of "internal shares” in the
enterprise. Payment may be spread over ten years and the ransferees enjoy discounts,
on the valuation of the shares they receive, of up to 70 per cent. 1100 out of 2500
enterprises of this type in Yugoslavia have already been "privatised”, in whole or in
pait, by this means (Madzar, 1991). As in Poland, privatisation by this means has
given rise to fears of under-capitalisation followed by stagnation or failure of the
enterprises, and some Republican Governments, albeit with coniestable legality, have
pursued a different path. Croatia has enacted a law on April 1991 which provides for
the transfer of enterprises of socially-owned property into companies, at first only on
worker and management initiative, but as from July 1992, on the initiative of the
Privatization Agency. This Croatian law is modelled on Slovenian legislative proposals
{(Kuharic, 1991) which were abandoned at about the time of its enactment in favour of
a much more "directed” approach dictated by a desire for speedy and systematic
privatisation and the avoidance of "insider" gains t0 managers and workers. A new
Slovenian legislative proposal along these lines has since been brought forward®,

If we turn our attention back at this point to Western States we find that, in
general, they practise a more directive form of privatisation than do their central
European counterparts. With much smaller public sectors, often populated by public
wiilities and other natural monopolies, the need and the scope for enterprise initiative
are alike much reduced. Exceptions have been afforded by Italy, as already noted, and
Spain {Moderne, 1989), where large public holdings have pursued independent policies.
Even in Italy, however, the sitvation is now changing, and under pressure of State
budgetary difficulties, legislation is in passage which would provide a general
framework for the wransformation of public enterprises and the subsequent sale of
shares (Gambino, 1991). Separate laws with similar effect have already been passed for
public credit institutions and for local public enterprises (Gambino, 1991), Though
financial rather than ideological considerations are driving Italian policy, these
developments reinforce the sense that for reasons of scale and urgency, the debate on
spontaneous versus directed privatisation must be approached quite differently in
western, and in central and eastern, Europe,

4, Property rights in public enterprises

While constitutional and political factors are certainly powerful shapers of
privatisation technique, we should not neglect another factor which has particular
significance for the choice of legal instruments through which those techniques may be
operated. This is the factor of property rights: more precisely, of who, if anyone, may
claim to hold property rights in a "public" enterprise prior to its privatisation.
Important aspects of the foregoing discussions can be seen, in fact, as reflections of this
issue. This is most obvious in relation to Yugoslavia, where the fundamental notions
of sacial property and of self-management clearly give the workers a claim in relation
to the property of their enterprise, even if it is not one that can be disaggregated into
individual property rights. The Constitution itself provides the link between this claim
and the preference for spontaneous privatisation. Linkage between property issues and

% Stiblar, 1991, pp. 9-11.
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privatisation methods, while seldom so obvious, is, however, widespread, and may be
analysed under three headings: cases where the property right of the State in the
relevant enterprise is contested; cases where this property right is diffused; and cases
where it is indirect.

(a) Contested property rights

The clearest illustrations of the problems stemming from contested property rights
are afforded by those central European States which, in tuming away from
Communism, have wished both to compensate those who suffered, either in body or
goods, at the hands of the previous regime, and to re-introduce a private economic
order. Pursuing the former objective impedes achievement of the latter, as the title to
State assets and enterprises earmarked for privatisation becomes ciouded by hundreds
or thousands of claims for compensation or restitution by previously expropriaied
owners or their heirs, East Germany and Czechoslovakia, both of which have legal
provisions contemplating restitution in kind, have experienced considerable difficulties
in privatisation for this reason (Miiller, 1991; Eder, 1991; Financial Times, 1991).
Poland is likewise being pressed by a small but influential lobby to offer restitution in
kind, which must be expected to lead to similar results (Ostrowski, 1991), while
Hungary and Slovenia are in the process of passing restitution bills which will limit
successful claimants to financial compensation. Though the scale of the problem here
clearly outruns any Western experience, central European Governments have at least
had the chance to work out - and legally implement - the balance they or their
supporters desired between these two objectives.

For Western Governments, contests over rights appear to have popped up as
unexpected obstacles to particular privatisations, sometimes rooted - as in ceniral
Europe - in the alleged illegitimacy of earlier expropriations, sometimes not. In
Greece, for example, important parts of the privatisation programme have been stalled
by litigation referred by Greek courts to the European Court of Justice. In Karella v.
Minister of Industry, Energy and Technology®, sharehoiders in enterprises which the
State is now seeking to sell off successfully argued before the European Court of
Justice that the State’s acquisition of a majority of the shares was contrary to European
Community law. Under Law No. 1386/1983 of 5 August 1983, the company, like
many others in financial difficulty, was placed under the temporary administration of
the OAE (Organismo Anasygkrotiseos Epicheiriseon AE.), a State-created "rescue”
body which injected new finance into the company through the creation, and issue to
it, of additional shares. Though existing shareholders were given preferential rights to
acquire these shares, the arrangement contravened the Community’s Second Company
Law Directive (Council Directive 77/91), whose Article 25 requires the consent of the
general assembly of shareholders for any such increase of capital.

% European Court of Justice, Joined cases 19 and 20/90, Judgment of May 30,
1991, unreported. See also Opinion of Advocate-General Tesauro, January 30, 1991,
unreported.

In tl?e United Kingdom, the problem has arisen out of an unclear allocation
of property 1:1ghts in the enterprise to be privatised. When in 1985 the Government
wished to privatise the Trustee Savings Banks it found that the legislation which had
set them up left it unclear who owned their assets. Advised that it was not their owner
it allowed the Banks themselves to retain the proceeds of their own privatisation:
producing a windfall for the new shareholders and provoking litigation by the
depositors in the Scottish Trustee Savings Bank, whose claim that the founding
legislation gave them title (o the residual assets was rejected by the highest judicial
authority, the House of Lords™. If the depositors did not own the Bank, however
who did? The Law Lords thoughs it was "the State", and the Government glossed this:
by suggesting that the Staie referred to a broader concept than the Govermment, lacking
in legal personality but o which assets could be said to belong in the more general
sense that they were ultimately at the disposal of Parliament. In itself this may perhaps
be regarded as a "relatively trivial” legal issue (Graham and Prosser, 1991, p. 81), but
it is worth noting_ that it might be no easier to say who owns (or owned) the major
statutory corporations through which almost all United Kingdom nationalised industry
was run and most of which have now been privatised. That issue will not be litigated
because there are no rival claimants, but it does suggest that English (and Scottish)
legal concepts on ownership of public property may be too idiosyncratic, not to say
archaic, to be of service in comparative studies,

(b} Diffused property rights

The familiar British statutory corporation, which exists as a {egal person
created by Parliament, distinct from "the Crown" which is the recognised legai
embodiment of the State in the United Kingdom, may be seen as an example of the
diffusion of State ownership. Such a phenomenon, whereby enterprises and assets are
held not by the State itself but by distinct public legal persons, is in Western economies
the rule rather than the exception. The statatory corporation in Britain, the
établissement public in France, the ente pubblico in Italy, have all been generally
preferred, for the purpose of running industrial and commercial enterprises, to direct
management by Governiment departments; and enterprises organised in this latter form
whet_her for historical or other reasons, are now often being transformed into separatf,:
public bodies, with a view to privatisation, if not of assets, then at least of management
style and disciplines {Cassese, 1988; van de Ven, 1991; Tsukamoto. 1991; Gambino
1991). Another form of diffusion is the holding of enterprises and economic assets by:
regional and local public entities, a phenomenon whose importance varies from country
to country, but which is seldom wholly absent.

o ’_l‘he significance of such diffusion for our current discussion is that any
Prvatsation steps which are not spontancous will require the exercise of reguiatory

* Ross v. Lord Advocate [1986] 1 WLR 1077, discussed in Percival, 1987: and in
G{aha}n qnd Prosser, 1991, pp. 34-35 and 80-81. Banks have also proved tricky to
Privatise in Germany, as is shown by complex legislation on the Deutsche Siedlungs-
and Landesrenienbank: see the DSL-Bank Gesetz vom 11 Juli | 989, Bundesgesetzblatt
1989, 1, p. 1421; Schmid, 1929, .
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authority by the State, insofar as a legally separate entity is being required fo divest
itself of assets or activities, whether by outright sale or other disposition, or by
contracting out. The State cannot use its proprietary authority to achieve this end, as
it might do where the enterprise was integrated into a Government depariment or, incre
commonly, operated by a joini-stock company whose shares were held directly by
Government. Unless, therefore, it can rely on existing general or special legal powers
entitling it o dispose of the assets or activities of such distinct narional, regional or
local entities, the Government is likely to need o secure legislative authority to camy
through this kind of privatisation, even in the absence of specialised constitutional
provision, as in France, calling explicitly for this (d’Ormesson and Martin, 1987,
Graham and Prosser, 1991, pp. 43.47 and 24-88). Thus the United Kingdom
Government needed Parliamentary legislation, in order to make local authorities sell
their housing stock 1o their fenants, and to promote and regulate the process of
contracting-out local authority services”, but was able to force the then British Gas
Corporation to dispose of a profitable oil field against its will by invoking powers
under its parent statute, the Gas Act 1972 (Graham and Prosser, 1991, pp. 111-112).

Formal constitutional arrangements may operate to put the propenty of State
public entities beyond the reach of Federal privatisation programmes. It is notable thag
United States awthors do not discuss whether the Federal Goverament could compel
State Governments to privatise entities owned by them, through Congressional
legislation based, for example, on the Commerce Clause. Were this constitutionalty
thinkable, one assumes it would be discussed, particularly since the abandonment by
the Supreme Court of any attempt to define a set of essential Governmental functions
in respect of which States are immune from interference by Federal legislation®,
Federal dispersion of the public sector may have obstructed, or at [east complicased,
privatisation in West Germany also (Konig, 1988, pp. 17-34; Piiitner, 1988, pp. 262-
263).

{c) Indirect property rights

From the standpoint of privatisation technique, it is helpful 0 make a
distinction between the diffusion of State property rights among different public
entities, and the indirect holding of such rights, at one remove from the State itself,
through shareholdings of public entities in companies constituied under the ordinary
forms of company law. Such subsididries, whether wholly or parily owned, are of
course the property of the relevant enteprises, not of the State. They may form a
significant part of the potential mass of public property for which privatisation is
feasible: Italy presents a clear example of this type, as does Spain (Moderne, 1989;
White, 1987; Fraser 1988, pp. 136-140), and the phenomenon is also important in
France (Rapp, 1986, pp. 48-73). They present to the legislator a problem analogous 10
that faced by central European Governments meditating the right mix of spontaneous

" Housing Act 1980, Part I; Local Govemnment, Planning and Land Act 1980, Part
III; Local Govemmeni Act 1988, Par I,

% See note 14, supra, and associated text.
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and direcied privatisation. Should he treat the privatising activities of the parent bodies
in relation to ihese subsidiaries as a matter of their general management, as the
necessary "respiration” of the public sector, and hence as the object of only limited
control and direction? Or should these activities be seen, by virtue of the ceniral place
in the public secior occupied by these holdings, as the leading edge of the privatisation
effort, strongly directed and hence worthy of extensive political and constitutional
attention?

Much, clearly, will depend on whether the approach of the relevant public
podies is in tune with State policy. In the United Kingdom, for example, mosi statutes
setting up industrial and commercial pablic corporations conferred broad powers on
them fo create, acquire, and dispose of such subsidiaries within their general area of
competence; somefimes subject (o Ministerial consent, but more often not (Paintith,
1974, pp. 219-223). The Government was, however, clearly not convinced thai these
powers would be exercised in sympathy with its privatisation objectives, or with
sufficient despatch, and in several cases sought through legislation additional powers
by which the appropriate Minister could compel the disposal of such subsidiaries to the
private sector”. The use of such powers gave a much greater political significance to
the disposals that took place, and brought about greater political accountability, in that
the new provisions, unlike the old, required in most cases that Parliament be informed
of disposals.

Where privatisation is less loaded with ideological significance than in the
United Kingdom, other considerations may shape the degree of conirol the State seeks
to exercise over disposals (and retention) of subsidiaries. Entities like the Tialian IRI
or the Spanish INI, which have over an extended period operated as quasi-antonomous
public holding companies, buying and selling shareholdings according o their own
corporate logic, may be difficult to enlist as instruments of a privatisation policy
determined elsewhere, or to restrain if they adopt a privatisation policy of their own
(Cassese, 1988; Modeme, 1989),

In France, the constitwtional requirement that Parliamentary legislation
authorise the transfer of property to the private sector has made it impossible for
Government to adopt a hands-off attitude even where it wished to. Its former practice
of administrative authorisation of acquisition and disposal of subsidiaries by arrété of
the Minister of Finance and the sponsoring Minister or Ministers was by implication
held unconstitutional by the Conseil d'Etat in two 1978 decisions™, whose effect, in

# See for example British Telecommunications Act 1981, section 62 (3); Transport
Act 1981, section 3; Industry Act 1980, section 1 (1)(b); British Shipbuilders Act 1983,
sections 1, 2; and for pre-1974 examples, representing an earlier wave of privatisation,
see Daintith, 1974, pp. 231-234. In a number of cases, of course, the obtaining and use
of these powers has just been an interim step on the way to the full privatisation of the
parent entity itseif.

*® C.E. 24 novembre 1978, Syndicat national du personnel de I'énergie atomigue
CFDT, AJDA 197942; CE. 24 novembre 1978, Schwartz, AJDA 197942,
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conjunction with later decisions, was to require Jegislative authorisation for any transfer
of a subsidiary into the private sector, no matter how small and no matter how far
down the holding chain from the parent body. Public enterprises nonetheless went on
conducting disposals on a purely administrative basis, often having to offer substantial
indemnities to buyers against risks of subsequent annulmeni of the sales; and a 1982
proposal by the Socialist Government for legislation to regularise the situation made
no progress in Parliament (¢’ Ormesson and Martin, 1987, pp. 408-412; Durupty, 1988,
pp. 56-59, with a table of selected illegal privatisations). It was therefore natural that
the Chirac Government, in drawing up its privatisation legislation, should pay careful
atiention to the problem of subsidiaries.

The principles are laid down in the Law of July 2, 1986, Article 7. This
requires a legislative anthorisation for the transfer to the private sector of enterprises
in which the State direcily holds more than half the capital, i.e. parent enterprises. For
subsidiaries, a legislative authorisation is also required if the enterprise was brought
into the public sector by means of a law; this has been the siwation of a large number
of nationalised enterprises which, following restructuring within the public sector, have
become subsidiaries of others, such as the Société Nationale Elf-Aquitaine, which
became a subsidiary of the State oil company ERAP. Subsidiaries otherwise acquired
may be disposed of by administrative means: a decree for the larger enterprises, simple
Ministerial consent for the test. The required legislative authorisation was for a
large number of subsidiaries provided directly by the list of enterprises for privatisation
appearing as the Annexe to Article 4 of the Law of July 2, 1986. Even this did not
resolve all difficuliies. The following year the Conseil d’Ewr” held that the
privatisation procedures for the listed enterprises applied even to partial disposals of
interests in listed subsidiaries such as Elf-Aquitaine, on the footing that such disposals
(here, of 11 per cent of ERAP’s holding) could be seen as stages in the achievement
of the privatisation goal set by the legislation. The case illustrates the likely difficulties
of drawing clear borderlines, both between "spontancous” and "directed” privatisation,
and between privatisation and "respiration du secteur public”.

1. CHANGES OF OWNERSHIP, ACTIVITIES, AND ASSETS

We turn now to look at some issues which are move particularly related to
privatisations in the first two categories mentioned earlier: those which involve a
change in the ownership of the enterprise from public to private, or the disposal of
activities or assets to the private sector.

1. Specialised privatisation agencies

" See Articles 20 and 21 of the Loi no. 86-912 du 6 aodt 1986 for details.In the
case of smaller subsidiaries, consent will be assumed unless the Minister objects.

2 In CE. 2 février 1987, Joxe et Bollon, Rev. Fr. Dr. Admin., 1987, p. 176, concl.
Massot.
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One of the first questions to be considered by any government contemplating
a programme of privatisation is whether it should set up any specialised agency for this
purpose, and if so, what the remit of the agency {or agencies) should be. Practice has
varied widely. Some countries, like the United Kingdom, have set up no specialised
machinery: there, each privatisation has ‘been carried through by the Ministry
respons'ible for the enterprise in question. Others have set up several agencies:
Romania, for example, has created a specialised Government Department, the National
Agel?cy for Privatisation and Small and Medium-Sized Enterprises Development, whose
role is essentially one of policy formulation, methodology, and supervision; five Private
Ownership Funds, joint stock companies created to organise the participation of
individual citizens in privatised companies

through free distribution of vouchers; and a Siate Ownership Fund, to hold and
eventually to dispose of the residue of interests in such companies (Romania, 1991:
Glicl.: et al., 1991). The Romanian example indicates some of the purposes sucr;
specialised bodies may serve. Generally they might be schematised as follows:

(@} Policy development, co-ardination and oversight

‘ ]?xamples are the Romanian National Agency (above); the Costa Rica National
Comimission (replaced after a short time by an asset-holding body) (Berenson, 1990,
p. 163); the Hungarian State Property Agency, which also has an execuiory role
(Sulko?vski etal., 1991); and the Slovenian Agency for Privatisation (Kuharic, 1991),
Ther_e_ls a clear correlation here with States where privatisation is a major enterprise
requiring strong political leadership and organisation; Western European countries seem
to have felt no need for such a device.

{b) Holding and disposal of property for privatisation

Specialised badies have been much more widely used in this role. They
enal?le Government to distance itself from the details of the privatisation process; to
f"lVDId accusations of favouritism and discrimination; to secure expertise and
independence in the process of disposal, notably in valuation: and to facilitate the
transformation and restructuring of enterprises and the regrouping of assets for disposal,
Where privatisation is enterprise-initiated, they may perform vital functions of
assessment of proposals and control of the regularity of sales procedures. The
best-known example is perhaps the Treuhandanstalt in Gemany (Miiller, 1991;
Buchholz, 1991}, but similar machinery is also to be found elsewhere in central Europt;
(ﬂ!e F«'edeml and Republican Privatisation Funds set up under the Czechoslovak Large
Privatisation Law 1991; the Romanian State Ownership Fund; the Hungarian State
!’ropefty Agency); in Asia (the Philippine Asset Privatization Trust (Santis, 1990)); and
in Latin America (the Fiduciaria de Inversiones Transitorias of Costa Rica (Berenson,
1990)). In the cument (post-1980) wave of privatisation, no Western European
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examples of this type have been noted™: there, existing publicly-owned joint-stock
companies have been sold directly to the private sector. Often, of course, these sales
have been by public holding companies like IRI in Italy, INI in Spain and OAE in
Greece, which resemble the new East European privatisation funds in so far as their
general mission includes the resale to the private sector of the companies with which
they were originally entrusted. West European public enterprises taking other forms
have generally been the object of ransformation on an individual basis organised by
the sponsoring Ministry. Regrouping and division of assets, where necessary, has been
done in the same way (Graham and Prosser, 1991, chapters 3 and 4, on the United
Kingdom and France).

{c) Independent advice and evaluation

Some governments, while not seeing the need to pass the enterprises they -

privatise through a specialised holding agency, have still wanted the advantages of
independent advice on and evaluation of privatisation proposals that such an agency can
offer. Ina few cases, therefore, agencies without executive functions have been set up.
The most notable of these is the French Privatisation Commission (now called the
Commission francaise d' évaluation des entreprises publiques) (Graham and Prosser,
1991, pp. 99-103; Durupty, 1988, pp. 60-67; Prosser, 1990, pp. 313-315) established
by Law 86-912 of 6 August 1986 with the task of providing a valuation for the
companies {0 be privatised under the Law of 2 July 1986, and of giving an opinion on
the price fixed, on the basis of its valuation, by the Minister. The Commission’s
valuation - which is published - is binding, in that the price must not be lower (though
it may be higher, and in fact has usually been so (Durupty, 1988, p. 65)). No other
case has been found in which the law imposes a binding valuation by a non-executive
body, and it is clear that the French Government would have opted for a purely
advisory body had the Conseil constitutionnel not held that privatisation, to be
constitutional, must involve independent valuation (d'Ormesson and Martin, 1987, pp.
427-428).

While the success of policy development bodies is probably dependent on
political factors, such as the relative strength of reformist and conservative factions in
Government, the ability of the other types of agency to serve the ends for which they
were created is in large measure a function of the legal status and powers which they
enjoy and the legal obligations to which they are subject. Framers of privatisation laws
in central Europe have clearly been aware of the need to ensure that the agencies are
both independent and politically responsible, as is evidenced by the elaborate provisions
in the Czechoslovak Large Privatisation Law 1991 and the Romanian Privatization Law
of 1991, Chapter III, and by the Hungarian argument about the accountability of the
State Property Agency (Sulkowski et al., 1991). Commentary on these provisions is
not possible here, not least becanse their significance will depend greatly on the general

* The earliest United Kingdom privatisations, however, used this method on a
sectoral basis, creating disposal agencies for State-owned transport and steel
undertakings: Transport Act 1953, Iron and Steel Act 1953,
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oach to legal ordering which is followed in these "new market economies”.
Western experience, moreover, offers little to indicate what praciical problems such
podies might encounter. The French Privatisation Commission appears to have enjoyed
the Jegal means to carry out the more limited tasks assigned to it, though there has been
argument both about the adequacy of its maierial respurces and about the efficacy of
jts action (Durupty, 1988, pp. 60-67; Graham and Prosser, 1991, p. 105).

2, Valuation, pricing, and methods of sale

These complainis lead us directly to the question of whether law can be an
effective means of ensuring a fair valuation of the enterprises or assets for privatisation.
The question is complex, because maximisation of the yield 1o the public purse is not
ihe only policy of Governments, nor necessarily even a dominant one. Importance
may also be attached to such diverse objectives as "promoting a share-holding
democracy” (United Kingdom, France); "national independence™ (France); "promotion
of competition” (East Germany); “facilitaion of employee share-ownership”
(Yugoslavia, France); "preservation of employment” (East Germany). The fact that
such objectives may be mutually conflicting has frequently been noted (Graham and
Prosser, 1991, pp. 19-33; Vickers and Yarrow, 1989, pp. 212-224, and compare
Walters, 1989, pp. 248-255). The objectives may operate both to shape choices about
methods of disposal of enterprises or assets, and to determine rules or criteria according
to which given methods are o be carried out. The price io be obtained for the
enterprise or assets will be a function both of the method of sale and of how and
subject to what conditions it is carried out,

fa) French and British practice compared

Despite this complexity, it may in this field be possible to say something about
the effects of legalisation of the sale and valvation process, by comparison of the
French and United Kingdom practice. Prosser and Graham (1991, especially pp. 91-93)
have drawn aitention to the strong contrast between the highly legalised French system
and that operating in Britain where, despite elaborate legislative prescription of the
processes for preparing public enterprises for sale, the sales themselves are left entirely
to the procedures of the general law appropriate to the chosen technique, such as share
flotation or private sale of assets. Which country has done better in blending
privatisation objectives with high financial rewards?

Wider shareholding, national independence, and empioyee shareholding, all
figure among French privatisation objectives, The first of these aims suggests that
shares be sold on the Stock Exchange, to which all can have access; the third argues
for direct sales to employees (employee buyouts) or at least a privileged position for
employees in any Stock Exchange sales, while the second is most easily achieved if
private sales are made to buyers who will protect "national independence”. While the
enabling Law of 2 July 1986 makes no stipulations as to method, that of 6 August 1986
establishes Stock Exchange sale as the normal method (Article 4 (1)). Most such sales
have employed the technique of "offre publique de venie” (the public offering of shares
at a fixed price). As compared with a tender offer with a floor price, which is the
more normal mode of initial private offerings of shares on the French Bourse
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(Jenkinson and Mayer, 1988), the OPV creates a greater risk of under-pricing, a risk
arguably accentuated in privatisations, where under-subscription spells political failure
and will therefore be avoided by Ministers if at all possible™. Yet as ¢’Ormesson and
Martin expiain (1987, p. 445), legal requirements reflecting the objectives of favouring
small investors and employees in these sales (Articles 11, 12 and 13) made it
impracticable to proceed by way of tender offers. Moreover the mle imposed by the
Conseil constitutionnel of "no sale at an under-value” deprives the Government even
of the possibility of lowering the price should the market fall between the publication
of the OPV and the first wrading day, as happened with the Suez issue in 1987 (Graham
and Prosser, 1991, p. 103). With this exception prices fixed in OPVs in France have
all been below (in some cases considerably below) the market price emerging at the
end of the first day of trading,

The French prices have not, however, been as far below market prices as has
generally been the case with United Kingdom privatisations by way of public offerings
of shares at fixed price (Jenkinson and Mayer, 1988). This has likewise been the
normal offer method in the United Kingdom, and for the same reason: small investors
are thought to be deterred by the complexity of tender offers (Graham and Prosser,
1991, p. 96). While it is tempting for lawyers to suggest (Graham and Prosser, 1991,
pp. 102-103) that the discrepancy in OPV discounts has something to do with the
existence of the Privatisation Commission in France, operating according o formal
legal criteria, in contrast with British reliance on "private” valuation methods lacking
legal support or control, we should note that the prices set by the Finance Minister in
France have generally been higher than those indicated by the Comunission’s valuation,
and that valuation has sometimes been lower than any yielded by the diverse methods
of valuation ordinarily in use (Durupty, 1988, pp. 64-65). It seems hard, therefore, to
assign any clear effect to the French legal structure in this case.

“National independence”, as noted above, argues for a different method of sale,
and for the major public enterprises listed in the Law of 2 July 1986 this is provided,
by way of exception, by Article 4 (2} of the Law of 6 August 1986. The paragraph
authorises private sale of all or part of the capital of an enterprise for privatisation.
Sales of the whole under this provision have been rare; the normal use has been to sell
a part of the capital of an enterprise to selected investors who will constitate a trusty
hard core ("noyau dur") of shareholders™, with the remainder being the subject of an
OPV (Durupty, 1988, pp. 76-83). The procedure is regulated by Decree®, which

* Bishop and Kay (1988, p. 30) say in relation to the United Kingdom: "Ministers
appear to regard the level of oversubscription as a measure of the popularity of the
policy, so fix the price to ensure an excess of applications.”

* The noyau dur device has also been employed in Italy, for the sale of shares in
Mediobanca by IRI (Fraser ,1988, p. 133), and in Japan, for the sale of Japan Air Lines
(Fraser, 1988, p. 148). In France the succeeding Socialist Government sought to break
up the noyaux: Graham and Prosser, 1991, pp. 154-160.

* Decree No. 86-1140 of 24 October 1986.

-4 .

requires valuation by the Privatisation Commission, and provides that each sale will be
made according to a set of conditions o be published in advance by the Minister.
These conditions have stipulated that investors must hold the shares so acquired for a
minimum period of time, and have fixed a premium - ranging from 2 to 10 per cent
_ pver the OPV price to reflect the possibilities of control obtained by the chosen
investors. This premium provision reflects another ruling of the Conseil constitutionnel
as to the implications of constitutional protections of equality and property, in a
decision arising out of separate legislation regarding the partial privatisation of the
television channel TF1%. For enterprises not covered by Article 4, such as subsidiaries
not listed in the Law of 2 July®, the procedure is likewise laid down by the October
1986 Decree, but is simpkr: the enterprise chooses its own expert valuers, but they
must act independently; their valuation need not be made public, but is still binding as
a floor price {(Graham and Prosser, 1991, p. 121).

National independence has not been an explicit criterion for privatisation in
the United Kingdom. Major disposals have been made, both via share sales and private
sales, to overseas buyers. Restrictions on the size of individual shareholdings, contained
in Articles of Association of privatised companies and normally protected by a
Government-held "golden share” (Graham and Prosser, 1988), have in the great
majority of cases applied indifferenty to foreign and domestic holdings (Graham and
Prosser, 1991, p. 144). In some cases, however, maintenance of a company in British
hands does appear to have been an important factor in the mind of Government - the
sales of the Royal Ordnance factories and of the Rover car group (formerly British
Leyland) offer examples - and where this has been the case, there is ample evidence
to suggest that early disposal to an acceptable buyer has been more important o the
Government than adequacy of price (Graham and Prosser, 1991, pp. 112-113 and
122-129),

Employee share ownership is promoted in France principally by Amicles 11
and 12 of the Law of 6 August 1986, giving employees an advantageous position in
relation to OPVs, notably by way of the reservation to them of 10 per cent of the offer;
a discouni of up to 20 per cent on the offer price; extended payment terms; and the
attribution of free shares (d"Ormesson and Martin, 1987, pp. 446-448). The United
Kingdom has no comparable legal provisions, but in every flotation employees have
in fact been offered advantages analogous to those available in France, to a value which
has generally been in the range of £400-600 per employee (Fraser, 1988, pp. 19-36).
These arrangements do not impose any special problems of valuation®. Nor, of

3 Decision 86-217 DC, 18 September 1986.
% See above p. 66.

* Though see Article 3 (%) of the Law of 6 August 1986, making it clear that the
general price for shares in the OPV is fixed so as to take account of the value of these
advantages and thus to ensure - in accordance with the decision of the Conseil
Constirutionnel of 25-26 June 1986 - that the total valuation of the enterprise fixed by
the Minister is achieved (d’Ormesson and Martin, 1987, p. 424).
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course, do they permit employee control. In France, that can only be achieved by
private sale under Article 4 (2) or 20 of the Law. Only one such sale has been carried
through notwithstanding express legisiative encowragement by the Law of 9 July 1984,
and even in that case it appears that the inability of Goverament io offer any discount
on the price by reason of the statutory valuation rules created serious obsiacles
(Durupty, 1988, pp. 83-85). The practice is commoner in the United Kingdom, where
it was in one case helped along. in the sale of subsidiaries of the National Bus
Company, by a discount of 5 per cent to employee bidders as against others. In this
case two-thirds of the 72 subsidiaries went (© management buy-oui consoriia and &
further one 1o an Employee Share Ownership FPlan (Graham and Prosser, 1991, p. 130).
Graham and Prosser noie, however, that even witi the full discretion as 1o pricing lefi
to Ministers under United Kingdom legislation, the sheer size of enterprises for
privatisailon - or their fuiure needs for capital - will ofien make employee acquisition
an unlikely proposition (1991, p. 131}.

It is noi clear from this account that the more legalistic French approach
produced better resuits in substantive ierms, or even resuits closer o legislative
expeciations. What it offered was ex agmfe constraints on implementation of
privatisation in the form of enforceable legal requirements, whereas the British
approach provides oniy ex post facto scrutiny, through Pariiarnentary audit, of a highly
discretionary decision-making process (Graham and Prosser, 1991, pp. 59-64). Since
reasonable resuits can be obtained under either type of system, general national
preferences as io forms of controi and accouniabiiity shouid be the chief goide to
legislative design in this field.

(b} Other experience

Looking asound more widely, there is litde evidence thai national iegisiatures
are imposing legal consiraints on priciig on the French modei, Generally the
discretionary United Kingdom pattern appears to prevail, whether the privatisation is
in the hands of a Governmeni department or of a specialised agency like the
Trewhandanstalf. An attempi has been made, in the German Unity Treaty of October
1990, to provide a clear baseline for pricing by equipping each East German enierprise
with a DM opening balance (Buchholz, 1991, p. 180). This however is not designed
to tie the hands of the Treahand, which clearly exercises a very broad discretion in
relation to pricing, taking into account such factors as the extent of warranties it gives
against insecurity of title, "hidden" environmental liabilities, and other risks; guarantees
by purchasers of maintenance of employment or new invesiment; effects of the sale on
competition in the relevant sector; and so on (Buchholz, 1991; Miiller, 1991). In the
central European context of large-scale privatisation conducted in a climate of
economic uncertainty*’ it is hard to conceive of any legal rules on pricing, other than
the most general obligations of good faith, which would not risk obsiructing desirable

0 Notwithstanding its flexibility in deal-making (above), the Trenhand still finds
it advisable to provide in its sales contracts for the revaluation of the enterprise at the
request of cither party after 3 years, and the consequent renegotiation of the price:
Miiller, 1991,
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sales by fimiting the public seller’s ability to bargain. While legal provisions may
establish principles of valuation *, only the Czechoslovakian legislation appears
explicily to lay down pricing restraints: the Small Privatisation Law sets a reserve

ice of 50 per cent of valuation on businesses at their first offering by auction under
the Law (Axticle 10), and a reserve of 20 per cent at any subsequent offering (Article
13), while the Large Privatisation Law of 1991 requires the special permission of the
responsible Ministry for any sale, other than by public tender, at a price below the
yaluation stipulated in the privatisation project (Article 13 (2)).

This last provision may serve to remind vs of a significant difference between
privatisation in central Europe and elsewhere. Czechoslovakia, it may be remembered,
appeared to have the most "directed” approach 10 privatisation among these formeily
Socialist States, vet even there, the reliance on enterprise initiative is far greater than
in "Western” 3tates. This shifts the emphasis of the under-valuation problem: away
from the risk of hasty give-aways by a government in search of political advantage,
which appears to have been the preoccupation of the Conseil constitutionnel in France
and of the Government’s critics in Britain; and towards the control of opportunistic
conduct by managers and workers in the enterprise itself. Hence the atternpt to create
independent privatisation funds and agencies in these countries, capable of harnessing,
but also of disciplining, such initiative in order to carry through large programmes
against doubtless widespread bureaucratic and other resistance,

1¥. TRANSFORMATION AND LIQUIDATION

There is rcom for argument as to whether transformation of enterprises, by
way of changes in their [egal form, and liquidation of enterprises, should be seen as
distinct techniques of privatisation. We have already seen for example, that the Polish
Act on the Privatization of State-Owned Enterprises of 1990 contemplates the use of
these two techniques as alternative paths for the progression of enterprises from the
public to the private sector (above). Today, the change of a public body’s legal status
towards forms more closely resembling those used in the private sector may more often
than not be seen by its promoters as one step in a process, possibly long, leading to
private ownership, It was not always thus: in the United Kingdom and France, the
debate about forms for public enterprise was, until recently, an element of the search
for efficiency and responsiveness in a public sector whose legitimacy was not called
in question (Robson, 1962, Chapters 1-3; Delion, 1963, Chapter I; <f. Ghai, 1977, pp.
15-48). Two reasons justify the separate treatment of these topics under the changed
political conditions of today.

First, few governments share the British belief that almost any governmental
activity can be privatised by way of outright sale, yet many are convinced of the value
of market, or market-like, disciplines for the public sector. For such governments,
transformation into more “"commercial” forms may be the only step towards
privatisation that some types of public enterprise should take. Italy (Cassese, 1988, pp.
32-33) and Germany (Konig, 1988, pp. 24-27; 1990, pp. 441-442) offer some typical

“ For practice elsewhere, and advice, see Berenson, 1990, p. 163.
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recent examples of this sort. Second, whether or not these processes are seen as steps
along the way to some more radical privatisation, or as ends in themselves, they give
rise to issues of particular difficulty by reason of the legal discontinuities that they
embody. These may be purely technical, such as the efficient transfer of a bundle of
rights and duties from the "old" entity 10 a new entity of a different type; or they may
involve crucial conflicts of interest, as where the new status implies a reallocation of
rights and opportunities as between different groups of stakeholders in the entity, such
as workers and contributors of capital,

1. Corporatisation

This ugly word has been adopied as a convenient term to describe the transfer
of an activity previously operated as an integral part of a public authority, and subject
to the general rules governing it, to a separate entity with corporate personality. The
normal aim is to secure legal and organisational independence for the activity, and
thereby to promote accountability and efficiency, though avoidance of constraints
associated with public authority status may sometimes be the dominant motive. Thus
the United Kingdom Government has alleged that in the nineteen-eighties some local
avthorities set up sections of their own workforces as limited companies as a means of
evading legislative obligations to admit private firms (o compete with such workforces
for the right to provide services”. Over the same period Swedish municipalities
engaged heavily m the creation of joint-stock companies to the point where such
entities now have assets equal to those of the municipalities themselves; one motive,
again, was protection of these activities from public control (Lane, 1990).

National law may provide a variety of forms for such entities. In the
Netherlands, for example, available alternatives are corporations established under
public law; foundations stichtingen); public limited companies; or private companies
(van de Ven, 1991). The chosen vehicle may depend in part upon the commercial or
non-commercial nature of the activity, in part upon whether the introduction of private
capital figures at any point in the Government’s plans.  Social or service activities
may be more suitably carried on by public Jaw corporations, or foundations operating
in what has been called the "intermediate” or non-profit sector (Fromont and
Siedentopf, 1989). If any contribution of private capital is desired, then the company
form is most likely to be chosen, by reason of the fact that public law corporate forms
are not well adapted to the holding of shares of capital.

Enterprises may thus pass through different siages with varying degrees of
rapidity. Japanese National Railways were 2 Government department until 1949, were
then transformed into a State corporation to promote efficiency, and in 1987 were
restructured as a number of separate joini-stock companies with a view to carly
privatisation (Tsukamoto, 1991), The United Kingdom Post Office was a Government
department until 1969; it survived as a single State corporation till 1981, when its posts
and telecommunications businesses were transferred to separate State corporations; and

#  See Local Government Act 1988, sections 33 and 493, House of Lords

Debates, col. 377(February 11, 1988) (Earl of Caithness).
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teﬁle.;o»mmunica\tions was transformed into a limited company, and partially privatised,
in 1984 (Fraser, 1988, pp. 36-38). Corporatisation of the German Federal railways has

eeded no further than the withdrawal of civil service stans from its goveming
poard; the status of railway employees as civil servants remains untouched (Fromm,
1981). Even partial steps in privatisation can be difficult.

2. Legal discortinuities

The wansformation step is likely to be especially difficult because, as noted
above, it represents a discontinuity in the legal existence of the activity or enterprise.
1t implies and embraces liquidation, in that the legal person responsible for the activity
ceases 10 exist in respect of it, and a new legal person takes over. Contractual and
other rights possessed agdinst the "old" legal person must thus be made applicable to
the new one, or else reorganised, or exchanged for new rights. If ihese are less
attractive to the holders than the rights formerly possessed, then resistance may be
expectﬁd.

Rights of employees offer the most obvious example. One of the gains often
expected from corporatisation is the escape it offers from civil service practices,
including rigid civil service employment structures. These, of course. may be highly
prized by employees. Where employees enjoy securiiy of tenure, such structures may
need to be "bought off' with alternative arrangements of equal value, assuring
promotion, guaranteeing pensions, and se on (van de Ven, 1991, pp. 16-17). At the
other extreme, transformation may bring an automatic end to employees’ civil service
stafus, as appears to be the case with employees of enterprises sold by the Asset
Privatization Trust of the Philippines (Santis, 1990, p. 315).

Special legislative arrangements may also be needed even in relation to
employees of State corporations who do not enjoy civil service status, by reason of the
inapplicability of general liquidation procedures in which employees might assert their
rights, especially where the transformation is seen as an occasion for major
employment adjustments. Thus the "second corporatisation” of Japanese National
Railways in 1987 was accompanied by a massive shedding of labour (61000 staff out
of 277000), accomplished through special legislation (the Law on the Special Measures
for the Promotion of Re-employment of Early Retirees and Displaced Workers of INR,
1987), imposing quotas on Ministries for the hiring of redundant railway staff, and
setting up a JNR Settlement Corporation to which the contracts of the remaining
workers were transferred for a maximum of three years (Tsukamoto, 1991). In less
dramatic cases, protection can be afforded by contractual arrangements as well as by
legislation, as by the building of maintenance of employment guarantees into a contract
between the old entity and the new one (Berenson, 1990, p. 164). Within the European
Community, Directive 77/187/EEC (the Acquired Rights Directive) requires
consuliation with trade unions about the employment effects of transfers of
underiakings, but experience both from the United Kingdom and from France leaves
room for doubt as o whether national laws have faithfully applied its requirements
where transformation of the type we are discussing is involved (Graham and Prosser,
1991, pp. 131-136). United Kingdom legislation effecting these transformations, both
from private companies to State corporations and back again, has customarily included
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detailed provisions for the transfer of individual employment and pension rights, but
the rights wansferred may do litile or nothing to protect against redundancy or changes
i working conditions,

The greatest threats from discontinuity o the interests of employees arise, of
course, in central Ewropean countries, ail of whose privatisation programmes
incorporate large-scale iransformations of State enterprises into joint-stock or similar
companies, whether en masse, as in East Germany (Buchholz, 1991) and Romania
(Romania, 1991; Glick, 1991), or on the basis of individual privatisation proposals, as
in Czechoslovakia, Hungary, Poland, and Yugoslavia. While these schemes may
provide for the transfer of employment rights or union consultation (see the
Czechoslovak Large Privatisation Law 1991, Articles 7 (4) and 17; du Vall and
Sroczyski, 1990) they offer no general employment guaranices; the legisiative emphasis
is rather on advantages in relation to share and asset purchase afforded to
employees®. Unsurprising in the light of the broad political direction being pursued
by these countries, this aspect of their programmes nonetheless places a daunting
responsibility for employment protection on the shoulders of the various privatisation
agencies,

Employee rights, though inost important, may not be the only type of righis
t0 cause problems on wansformation or liquidation. On liquidation, even
straightforward supply contracts can present Gordian knots, as the United Kingdom
Government found out when it set out in 1985 to wind wp the British National Oil
Corporation (BNQC}, whose oil trading activities had become unprofitable because of
the dominance of spot market pricing for oil. BNOC, creaied ten years earlier, had
acquired rights to 51 per cent of all oil produced from the United Kingdom Continental
Shelf, under "voluniary” agreements reached with producers subject to a great deal of
Government pressure. Some small producers ceded these rights in the form of
contracis covering the entire life of their oilfields, lives which in 1985 might have ten
or more years to run. When Government sought to terminate these contracts in 1985
so as (0 enable BNOC to be dissolved, the producers refused, because their life-of-field
contracts were now far more profitable than anything they could expect from the spot
market, The last thing a privatising Government wants to be seen doing is
expropriating private property without adequate compensation; and it was not until 1991
that the Oil and Pipelines Agency, the residuary body which assumed BNOC’s
obligations, was able to report that the last of its supply agreemenis had been
terminated (Daintith and Willoughby, 1984, paras 1-132 to 135, 3-192 wo 203).

CONCLUSION

This incompleie survey of the legal techniques of privatisation will have served
mainly {0 indicaie the remarkable variety of method and experience that can be

 For a recent example see Articles 47-49 (share sales) and 59 and 60 (asset sales)
of the Romanian Privatization Law 1991,
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subsumed under this head. Most of this variety is engendered by the multiform shapes
and sizes assumed by the public sector in different countries, from the 97 per cent of
pet material product reported for Czechoslovakia in 1986 to the 1.3 per cent, on the
same basis, for the United States in 1983 (Mejstrik and Sojka, 1991, p. 23). There is
pothing surprising about the fact that the "new” economies of central Europe should
have developed a legal order for privatisation with important features - such ag the
presence of powerful specialised executive agencies and heavy reliance on enterprise
jnitiative - which mark them off from the privatisation "pioneers”, the United Kingdom
and France. The scale of the central European underiaking, the fact that it is shaping,
rather than being shaped by, its economic environment, compel such differences,
National technique must also reflect the form of the public sector: a predominance of
State corporations, as in the United Kingdom, may call for more elaborate legislative
reatment than a mass of shareholdings in the hands of a State holding company, as in
Spain or Italy. The anecdote on BNOC with which we concluded the previous section
points up the lesson, reinforced at a various stages of this survey, that the forms and
techniques through which activities have been brought into the public sector may
frequenily influence, and may sometimes obstruct, attempts to privatise them again.

Indeed, we would suggest that, as a rule, such inherited legal structures for the
public sector are likely to exercise a much greater influence on privatisation technique
than are any overarching constraints such as might be found in the Constitution or in
international law. At certain times or in certain places such legal constraints may
impede, or even effectively prevent, a privatisation, as cited examples from France and
Germany show, but these may be seen as minor eddies in a broad and fast stream
whose source and tributaries are fixed by the antecedent legal structure, and whose
destination is a matter of political decision. This is not to say that the form and
appearance of privatisation law may not be swongly influenced by the general
Governmental and legal style of a given State. The multiple contrasts between French
and British privatisation technique, whether framed in terms of legalisation versus
discretion, ex ante versus ex poss control, or public law versus private law, give ample
support to this view. Yet as we have seen, it is extremely difficult, on the evidence
presently available, to discern any effects produced by these differences of style on the
substantive interests in play in the privatisation process. This suggests that there can
be no one privatisation rulebook which legislators everywhere can use with profit.
Rather, it is for legislators to address without preconceptions the delicate task of
matching the basic financial and economic procedures of privatisation to the legal
structure of their couniry’s public sector and to the demands of its legal system.
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THE LEGAL CONCEPT OF PRIVATISING THE
STATE-OWNED ENTERPRISES IN POLAND

Co-1eport presented by

Dr. Grzegorz E. DOMANSKI
Professor of Business Law
Warsaw University (Poland)

1 Introductory remarks

Until recendly, although the State (State Treasury) was not, under the statutes,
liable for debts incurred by the State-owned legal persons, no such entity had ever been
declared bankrupt. It was only in 1983 that a law on bankruptcy of State-owned
enterprises was passed and there have been very few cases of its implementation since.

1st February 1989 was a turnpoint in legal position of the State-owned
enterprises. Since that date, duc to the amendment of the Civil Code of 1964, legal
entities which disposed of State-owned assets have explicitly been recognised owners
of assets at their disposal. Their internal structure does not yet correspond, however,
with that of a business law company and remains specific according to the State-Owned
Enterprises Act of 1981, as amended. First of ali, within such structures there is no
single body representing the owner of the enterprise capital, i.e. the State itself as an
original capital investor. Instead, the decision-making process has been dominated by
the employee council, this having been the result of a political achievement of the first
Solidarity move of 1980 against the Stalinist dogma of unity of the State authority and
property. Due to the then enacted Staie-Owned Enterprise Employee Self-Management
Act of 1981, as amended, a State-owned enterprise became a new creature dependent
upon decisions of its manpower representatives, including the distribution of the net
profits. The State is represented vis-2-vis each individual enterprise by the so-called
founding organ, i.e. a Ministry or a legal administration acting rather ratione imperii
within the framework of the statutes providing for legal independence of those
enterprises as juridical persons. Paradoxically as it may be, now in order to
“commercialise” State-owned enterprises one has first to legatly re-structure them by
restoring the State dominium rights exercised by the State Treasury as an owner of
capital. Without having a State-owned enterprise "commercialised” (i.e. converted into
a commercial law company the stock of which is exclusively State-owned) its assets
are not liquid and cannot be offered on the capital market. Such conversion, however,
leads inevitably to eliminating the economic prerogatives of the employees by reducing
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their powers o co-deiermination only. In particular, one should bear in mind that at
present the employee council enjoys the right to elect, hire and fire the general
managers in most of the State-owned enterprises. Obviously, refurning to commerce
and to commercial law in a post-commanist State sector gets highly political. On the
other hand anything related to legal resiructuring of Staie-owned enterprises should be
viewed as a preliminary stage of privatisaiion,

2. The dilemma of State-owned real estate

The most precious asseis which are now at the disposal of the State-owned
enterprises is real estate: land, buildings, underground facilities, etc. Until the end of
1990, there was uncertainty whether the State give up its land ownership to the benefit
of its enterprises which are separate juridical persons. The problem arose because of
the then effective provisions of the Land Economy Act of 1985 that could have been
relied upon as excluding the transfer of land ownership by operation of law at the
moment the Civil Code amendment of 1989 took effect. The Supreme Court decision
of 13 December 1989, favourable for the State-owned enterprises, has simply not been
observed in the administrative praciice. The Government was of the opinion that under
no circumstances the State Treasury had (o relinquish its land ownership in order to
retain control over the use of land and to derive long-lasting profits from leasing lots
to various investors, be it in the course of privatisation., This premise has led to
proposing in June 1990 the immediaie amendment of the Land Economy Act by
expressly granting the State juridical persons a long-term Iease known as "perpetual
usufruct” for at least 40 to 99 years. According to the Civil Code, such a lease is
freely assignable and may serve a mortgage collateral. State-owned enterprises could,
for instance, bring in such a lease as part of a company’s capital or otherwise dispose
of it according to market conditions. Long-term lease of State-owned land creates
some difficulty in evaluating the assets of a given eniity. However, for the first time
in the post-war history of the Polish Siate economy, the value of a land vse was to
appear in the balance sheet of a State-owned enterprise.

Finally, since 5 December 1990, the Land Economy Act has provided for the
long-term lease as acquired by the State-owned enterprises by operation of law. This,
of course, has entailed varions paymenis to the State Treasury due from the leaseholder.
The property of the goods attached to the leased 1and could be transferred only jointly
with the lease itelf. State-owned enterprises may also acquire land if conveyed by third
parties and thus become owners of such land, Through having such an enterprise
converted into a corporation, the latter "inherits” the long-term lease or the ownership
of iand, and the ownership of buildings. It should be emphasised that without having
the use of State-owned land commercialised no privatisation through capital market
would ever be possible.

3. Converting a State-owned enterprise into a business corporation
31 We are discussing here the process of a juridical conversion, i.e. the ways of

capitalising the assets that belong to a State-owned enterprise without actually winding
it up. The purpose of the whole procedure is to change the legal and organisational
structure of an entity without interrupting its activities. Therefore we are not
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considering the case of either bankrupicy or an asset liguidation due to winding-up.
It should be stressed, however, that it is equally possible for a founding organ to
declare winding-up of an enterprise in instances determined by the 1991 amendments
of the State-owned Enterprise Act. Once wound-up the enterprise ceases to exist as a
juridical person after having its assets liquidated according to a prescribed procedure.
The surplus assets, if any, fall into the disposal of the founding organ representing the
State Treasury, and may be sold or re-invested including the contribution in kind to a
newly formed or already existing company. In addition, under the Privatisation Act of
1990, the founding organ can order winding-up of a State-owned enterprise upon
approval of the Minister of Ownership Transformation. In that case the sole purpose
of the winding-up is the privatisation of assets, and the decision is discretionnary. No
liquidation procedure is envisaged; assets may be sold, contributed to a company or
leased, but creditors’ rights are protected. Employees enjoy a "right of pre-emption”
regarding the leasing of assets to a company formed with their participation provided
the detaited conditions of the Acl are met. Strange enough, the decision on winding-up
may be questioned by the employee council before the court of law, this being a
consequence of the policy of self-management whereby the fate of an enterprise does
not lie in the sole hands of the capital owners but where the employees have a say.
This is a clear example of an unsuccessful attempt to reconcile the function of the State
as a formal owner and the economic independence of the State-owned enterprises.

32 Since 1988, a State-owned enterprise could be converted into a commercial
company (limited liability company or joint-stock corporation) upon a concerted motion
of its director and the employee council. The approval of a founding organ was
required, and the procedure largely resembles that of a liquidation. 1t should be
stressed that such motion be withdrawn any time before the company was entered into
a commercial register. Creditors had to be paid or otherwise satisfied, and the closing
balance sheet inade ready for auditing. Within such proceedings, new parties could
join the State Treasury as partners by contributing to the capitat of a newly-formed
company. Net assets of an enterprise formed a capital contribution of the State
Treasury, whereas third parties - be it employees, local or foreign investors, natural
persons, ¢ic. - had to contribute in proportion to the value of shares thus acquired.
Apart from the specific provisions of the law on Statc-owned enterprises such a
replacement of an enterprise by a company was governed by the provisions of the
Commercial Code of 1934, as amended. In addition, whenever a foreign party stepped
in, the rules of the Foreign Capital Investment Act of 1988 had to be complied with,
therefore in that case at the outcome a joint venture company had to be formed. It is
therefore quite evident that converting a State-owned enterprise into a business
corporation could bring about a partial privatisation of its assets. Of course, at the
outset the State Treasury remained a shareholder (usually holding a majority of stock)
but private parties could acquire more shares afterwards either by buying them from
the State Treasury or by subscribing to a new issue.

The above solution has been strongly criticised for its inadequately protecting
the public interest. What the Government did not like was the fact that both phases,
converston and privatisation, were merged, and that there was no room for a public
offer of shares, neither a chance for applying a sophisticated method of evaluation of
assets to be privatised. The danger of a bad business for the Government was reduced
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if the joint venture rules 77applied since they provided for feasibility studies which a
government agency supervised. As a general proposition, however, it was hardly
debatable that a public offer and the finding of a market price of the assets (not a book
value, as it had been the case) would have been more appropriate.

3.3 In response o that criticism an alternative form of converting a State-owned
enterprise was elaborated in the (State-Owned Enterprises) Privatisation Act of 1990.
Under this Act, in contrast (o the previous regulation, no dissolution proceedings are
required any longer, and the conversion may take place even though the enterprise itself
is opposing such a move. Disputes, if any, between the State Treasury (Minister for
Ownership Transformation) as capital owner and the internal bodies of the enterprise
are refetred to the courts. There are no administrative decisions, and the Minister for
Ownership Transformation acts solely on behalf of the Treasury exercising its property
rights. There is no room for a dispute arising out of the property relationship, since
the State has been restored in its rights as an owner of the capital, whereas ithe
enterprise itself enjoys full legal capacity and ownership of its assets. There is no need
for forming a mew commercial law entity; there is merely a transformation of an
existing juridical person without any change in its external relations. At the first stage
we are going (o have a single-shareholder (State Treasury) corporation under the
Commercial Code. Privatisation is the second and separate stage: State-owned shares
are going to be publicly offered or a new issue is going o be made in order 1o enable
investors to subscribe to them, or, private placements may take place as a
government-authorised exception, In spite of a long and tough political debate in the
Parliament, the Govermnment maintained the opinion that there must not be any room
left for individual or collective claims of ownership by the employees. Staie-owned
enterprises are State propeny and the ownership of their assets has nothing to do with
the State corporate powers in terms of equity, This does not mean, however, that the
non-proprietory interest of the employees is neglected. On the contrary, it was made
obligatory for the State Treasury to offer up to 20 percent of its total initial
shareholding to the employees at a 50 percent discount in quantity agreed upon while
instituting the tranformation proceedings. There are, of course, limits envisaged as to
the time for exercising the statutory right of those so privileged.

It follows that the underlying idea of the Polish privatisation law has been a
citizen buy-out, as opposed to the idea of an employee buy-out. No ESOP concept has
been accepted, although nothing could legally stop the employees from buying out a
total shareholding of "their" enterprise on the sccondary market. Foreign parties may
also acquire as much of equity as they ask for and are offered, provided the Foreign
Investment Agency has authorised the foreign bid (or private placement) exceeding 10
percent of the shares issued. The latter requirement will be soon abrogated by the new
Companies wit77h Foreign Participation Act. However, sometimes different classes
of shares and the go77den share device are envisaged in the statutes of companies in
order to enable the authorities to monitor the taking over of the controlling share on the
secondary market. There may be also time limits imposed on the dividend and capital
gains repatriation; again, the draft law on companies with Foreign Participation is
intended to further eliminate legal restrictions as to inflow and outflow of forcign
capital while privatisation progresses. In general, instead of - by necessity - two
different channels of foreign privatisation investment, Poland is going to have a

-01 -




uniform foreign investment law applicable to primary as well as secondary foreign
acquisitions. Needless to mention that statulory vegulations of foreign acquisitions
apply only to the extent not regulated otherwise by the international treaties on mutual
protection of capital investment and on avoidance of double taxation.

4. Concluding remarks

Since 25 April 1991, the privatisation of the Siate-owned enterprises should
be viewed also in the Light of the Securities Act. The staiute serves a basis for setting
up, i.e. the Securities Commission and ihe stock exchanges. On the other hand,
recenily State-owned enterprises have been made subordinaie to the general rules of the
Bankuptcy Act of 1934, as amended, and one can expect quite a number of them soon
undergoing bankruptcy dissolution due to insolvency. Experience has shown, however,
that privatisation via dissolution and selling out the assets is most frequently vsed for
its lower cost and simplicity. Under the Privatisation Act of 1990, until JTune 1991
some 200 smaller units have been privatised via dissolution, whereas the shares of only
8 larger ones have been offered on the capital market. With regard (o the capital
market privatisation the policy of the Government has been so far according to the rule
“the best coines first”.
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LEGAL FORMS AND TECHNIQUES OF PRIVATISATION
IN CZECHOSLOVAKIA

Co-report presented by

Dr. Peir KOTAB
Member of the Chamber of Commercial Lawyers
Karlovy University of Prague (Czechoslovakia)

After the deep, revolutionary socio-political changes in Czechoslovakia
connected with the date of 17 november 1989 and the term "velvet revolution”, an
urgent question of rectification of the ownership-relaied conditions and circumstances
emerged.

The general inefficiency and decline of the socialistic centrally planned
economy based on the idea of State or collective ownership which was carried nearly
to a perfection in Czechoslovakia brought along the need of transfer of the State or
quasi-State property to non-State (private) subjects as part of the healing treatment of
the post-socialistic economy. Some of the property transfers were affected by the moral
motives of rectification or abatement of the harms and injustices which occurred during
the socialistic era. Such restitutions of the once-seized property can aiso be included
in the general term of privatisation in the broad sense.

The mentioned broad privatisation or de-etatisation has been implemented in
Czechoslovakia by a number of legal forms and legal acts. A concise list of the most
important rules of law, the legal documents of the top legal force, i.e. acts of the
Czechoslovak Federal Parliament includes:

1. Acts regarding restitution:

- Act No. 403/1990 Coll., Providing for Abatement of Consequences of Certain
Injustices Affecting Property (Small Resiitution Act)

- Act No. 87/1991 Coll. on the Out-of-Court Rehabilitations (Big Restitution
Act)

- Act No. 229/1991 Coll. on Adjustment of Property Titles to Land and other
Agricultural Property
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- Acts on resiitutions of Properties of the Church and Religious Orders (Nos.
298/1990 Coll. and 338/1991 Coll).

2. Acts regarding privatisation:

- Act No. 427/1990 Coli. on Transfers of the Siate ownership of Certain Things
1o Other Legal or Natural Persons (Small Privatisation Act)

- Act No. 92/1991 Coll. on the Conditions of Transfer of Staie Property to
Other Persons (Big Privatisaiion Act).

The legal regulation of the process of privatisation is supplemented by a
number of additional rules of law in the form of acts of the parliaments of individual
republics (Czech and Slovak), governmental decrees and ministerial regulations.
However since especially the process of big privatisation is only at its beginning and
as there is no experience with a similar phenomenon, certain confusion and many
imperfections of the legislation can be observed.

In general there is no strict distinction line between the properties subject to
the small privatisation and the big privatisation. Despite the fact thal the small
privatisation has been typically meant for the small and medium-sized shops, stores and
workshops there is no limitation in the law as to the size of the privatised property the
only legal definition of what may be subject to the simall privatisation being the
following: "State ownership of ... movables and immovabies which, as an asset of
operational parts of the organizations acting in the sphere of services, trade and other
than agricultural production, form or may form a complex that is a rounded-off
economic or property unit". Thus a small-sized one-room greengrocer’s shop may be
privatised by the same way and pursuant to the same law as a refatively big machinery
preducing factory.

The only technique of the small privatisation is public auction. A privatised
unit must be chosen and assigned for the auction by the District Privatisation
Commission (a special ad 7oc body composed of the representatives of the locat
authorities and enwrepreneurs’associations, businesspeople and professional lawyers and
economists) and confirmed by the Minisity of Privatisation {which also appoints
members of the Privatisation Commissions). When a part of a State enterprise or
another State entity is to be auctioned this entity is obligated to supply the required
operational and bookkeeping data and it has no legal means how 10 prevent the auction.
Thus even a prospering State enterprise can be gradually deprived of its most lucrative
units {plants, shops) the rest of it remaining completely unattractive for possible private
bovers.

The aucuoned unit may consist of the land and buildings, fixtures and
equipment of the privatised shop, workshop, etc., but a2 more usual case in today’s
Czechoslovakia is a unit auctioned without any real property. This is so when the unit
operated in leased premises, or in other words when the land and buildings did not

- 94 -

peiong {0 the same entily as the auctioned uni. This situation occurs when the
auctioned unit occupics only a part of a building which

js quite frequent e.g. in bigger cities where most of the shops are located in the
groundfloors of multipurpose buildings owned by someone else. As the mventory
pelonging o the unit is always sold separately to the auction winner for the
pookkeeping price and is not included in the auction price the sometimes relatively high
quctiont prices may be paid only {for some minor fixtures and the righi o fease the
premises in which the unit is located for a minimum period of two (now 10 be extended
i¢ five) years. The lease comiract is to be concluded with the real propreriy owner
separately and the rent 18 {0 be paid in addition to the auctioned price.

The auctioned unit may be bought in the first auction round or it may fall
through to the second round. For ihe first auction round the foliowing persons are
qualified as participants:

Natural persons who are subjets of the Czech and Slovak Federative Republic
or who were Czechoslovak subjecis after February 25, 1548 and legal persons
wilose parthers of participants are exclusively the said natural persons,

In the second auction round the foilowing persons may pariicipate in addition
10 these attending the first round:

Other natural persons and legal entities the parucipants or partrers of which
are exclusively natpral persons,

The auction may be organized both as an "English auction” or as a "Duich
auction”. In the former the auction participants increase their bids over the bidding
price {down to 50-80 percent of the bidding price as a minimam} unul there is at ieast
one interested bidder. In case there are more bidders in one insiant of the "Dutch
auction” the auction turns upward in the "English” way,

Unlike the small privatisation, the big privaiisation is not iimited to one
privatisation technique only, In fact there are many privatisation technigues directly
applicable to the assets previously owned by the State enterprises as e.g..

- direct sale of assets to the specified buyer,
- sale of assets in a public aution,
- saie of assets to the winner of a public tender,

The other possibility is the termtnation of a State enterprise without liguidation
and incorporation of a comimercial company {e.g. a joint stock company) on its place.
The shares of the newly incorporated company can then be:

- directy sold to the specifed buyer,

- indirectly sold through stock exchange (yet not existing in Czechoslovakia) or
through banks,

- tranferred for free to the municipalities, health care and pension funds or ©
the banks and savings institutes in order 10 augment thetr credit resouvrces.
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Another technique is the "non-classical” way of voucher (coupon}) privatisation
in which the shares of the newly established or already existing State-owned joint stock
companies are exchanged for vouchers. Every Czechoslovak citizen is entitled to 1,000
voucher investment points for which he must pay a more or less symbolical sum of
1,000 Czechoslovak crowns (about 33 US dollars). The investment points are then
exchanged for shares of companies at the "voucher invesior's” own discretion the
amount of shares received for each investment point varving according to the other
investors” interest in the same company. Depending on the relation between demand
and supply of shares of certain compagny the investor may get only a couple of shares
of standard par value (1,000 CSK) for all his investment points in case of a much
asked-for company, or a considerable number of shares of the total par value exceeding
106,000 CSK in case of an unknown and undemanded company.

The inside information can of course help very much with choosing and
deciding in which compagny to invest one’s voucher investment points, however, a
majority of eligible population feel rather embarrassed and undecided. Those people
may take the benefit of newly established investment privatisation funds which collect
the investment vouchers from the undecided population and use them for creation of
a deliberately structured portfolio of shares of the privatised entities. The investors then
receive the shares of the investment privatisation fund and share in its assets.

The privatisation procedure under the Big Privatisation Act is executed in case
of each individual privatised unit pursuani o an approved privatisation project in which
one, or more privatisation methods at the same time, are proposed. The project is
usually prepared by the privatised subject (State enterprise, State-owned joint stock
company, State banking institution, etc.} itself but according to the law anyone else can
submit the "alternative” or "competitive” privatisation project. After the founder of the
privatised entity (usually the Ministry of Industry, Ministry of Trade and Tourism,
Ministry of Agriculture, etc.) has expressed its opinion, the project is approved either
by the Minisiry of Privatisation (in case of a federal privatised entity by the Federal
Ministry of Finance) or by the national or federal Government (in all cases of direct
sales). The privatised property is then transferred to the Fund of the National Property
which will implement the steps foreseen in the approved privatisation project.

Unlike the small privatisation where the State property is transferred free from
any obligations or liabilities, in the big privatisation some liabilities (e.g. an outstanding
credit), obligations (e.g. to finish a commenced construction or 10 continue the
established manufacturing programme), and encumbrances (¢.g. a morigage) may be
tranferred to the new owner along with the privatised assets.

The mnexperience and unfamiliar nature of the phenomenon called privatisation
is reflected in rather fumbling manner of legal regulation of the privatisation techniques
and procedures. Although being in force for not even the whole year both the Small
Privatisation Act and the Big Privatisation Act have ben recently amended and are kept
being supplemented by additional rules of law of lower legal power and derived nature
bringing more details and also more light to the unfathomed way of privatisation.
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PRIVATISATION OF PUBLIC ENTERFPRISES:
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by

Dr. Jeachim SCHERER
Attorney-at-Law
Senior Lecturer
at Johann Wolfgang Goethe-Universitit of Frankfurt (Germany)

Europe is presently being swept by a wave of privatisations of public
enterprises,

Privatisation in the United Kingdom {1)*, France (2) and West Germany (3)
was accompanied by a political and economic debate about the comparalive economic
efficiency of public and private enterprises. More recent economic analyses have
focused on the differences in property rights as one contributing factor of the
perforinance of public and private enterprises (4).

The "new political economy” approach (5) has widened the propcrty‘rights
perspeclive to encompass the whole institutional (legal) framework of public and
private enterprises in a given sector of indusiry {6).

In Cenral and Eastern Euwrope, privatisation of State-owned ("public™)
enterprises is part of a dual institutional change: the ransformaiion of cenirally planned
econormies into more markeg-oriented, mixed economies (7) and the replacement of
monocratic by democratic structures. From the perspective of institutional choice (8),
privatisation in Central and Eastern Europe marks the end of one field trial and the
beginning of a new one under different institutional arrangements.

One facet of the institutional arrangements surrounding both public and
privaie/privatised enterprises is the (ransparency of such enterprises. "Public

enierprises, if owned and operated by democratic governments, would seem to be by
necessity transparent and thus subject to public scrutiny.

* The footnoies are reproduced at the end of this report.
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This paper examines the hypothesis that privatiation of public enterprises leads
to a loss of transparency, i.e. a restriction of "freedom of information” about such
enterprises.

In a first step, the field of analysis is defined: "Privatisation” is an elusive
concept. It embraces a wide variety of institutional alternatives to the public provision
of goods and services (part 1.1). Similarly, the term "public enterprises” designates a
broad range of organisational entities and may be defined with regard to the "public
interest” goals which they pursue or with regard (o their ownership structure (part 1.2),
Finally, "freedom of information”, as a legislative concept, encompasses a multitude
of legal mechanisms of public access to information, including information from and
about public as well as private enterprises (part 1.3).

Part 2 of this paper will categorize the various types of public enterprises and
provides a comparative assessment of their varying degrees of transparency.

Part 3 analyses the transparency of private enierprises and the mechanisms
which enable the public to obtain access to information from and about such

enterprises.

1. "PRIVATISATION", "PUBLIC ENTERPRISES" AND "FREEDOM OF
INFORMATION" - DEFINITIONS AND CONCEFPTS

11 Privatisation

"Privatisation” designates a broad range of institutional changes from "public™
to "private” control over cerain activities. Pirie has identified, from a British
perspective, no less than 21 methods of privatisation, ranging from the sale of whole
enterprises by public share issue to allowing consumers "to (um to private businesses”
for insufficient public monopoly services "and to bill the state for the cost of the job"

9.

For the purposes of this analysis of the effects of privatisation on the
wransparency of enterprises, the concept of privatisation will be narrowed down to the
privatisation of public enterprises through change of ownership.

This group of privatisation methods includes the total or partial sale of shares
to the private sector, the sale of the entire business to the privale sector as a going
concern {(where the public entity is not incorporated by shares) and the sale or transter
of shares to the work force or to management {(10).

With regard to this group of privatisation methods, the hypothesis that
privatisation of public enterprises leads to a loss of transparency, is predicated upon the
assumption that public enterprises are subject to more stringent freedom of information
requirements than private enterprises,
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1.2 "Public enterprises"

. "Pl:bﬁc fanlerpriscs" may be defined in terms of their tasks (only enterprises
fulfilling a "public” task are public enterprises) or in terms of the institutional public
influence upon certain organisational entities (11).

Comparative studies of "public” or "government" enterprises have focused,
jnter alia, on their funciions, their legal forms and structures and on their management
(12), and have found public ownership to be the most workable criterion for the
boundary line between public and private enterprises.

‘ Within the European Community, a certain harmonization of the legal concept
of public enterprises has been brought about by the Commission Directive on the
gransparency of financial relations between Member States and public undertakings of
25 .Tun.e 1980 (13). This Directive which is aimed at facilitating the Commission’s
supervisory function with regard to the financial relations between national and public
authorities and public undertakings, defines public undertakings as

any undertaking over which the public authorities may exercise directly or
indirectly a dominant influence by virtue of their ownership of it, their
financial participation therein, or the rules which govern if" {14).

Under the Directive, a dominant influence on the part of the public authorities
shall be presumed when these authorities directly or indirectly in relation to an
undertaking:

- hold the major part of the undertakings subscribed capital; or

- control the majority of the votes attaching to shares issued by the
undertakings; or

- can _a_ppoiqt more than half of the members of the undertaking’s
administrative, managerial or supervisory body (Article 2, paras. 1 and 2).

Privatisalign of public enierprises, then, for the purposes of this report, is the
chan‘ge of ownership from the public to the private sector of enterprises over which
public authorities exercise a dominant influence.

1.3 Freedom of information

"Freedom of information™ is both a constitutional and a statutory concept in
most European States and under European law.

‘ As a constitutic_mal concept, "freedom of information™ designates the right of
the md1v1dual‘ to receive information from publicly accessible sources without
governmental interference (15).




Several constitutions of Europzan States contain explicit guarantees of the
individual’s right to receive information (16),

Ariicle 10 of the European Convention on Homan Rights of the Council of
Europe provides that the right to free speech “includefs the] freedom ... to receive and
impart information and ideas without interference by public authority and regardless
of frontiers..”

Whether or not ihe right to receive information encompasses a general right
of access to government information, is an open question: the European Commission
of Human Rights has indicated that under certain circumstances a right of access to
government information which is not generally accessible might exist:

"...[T]he Commission notes that although this part of Article 10 fi.e. the right
to receive information] is primarily intended to guarantee access to general
sources of information it cannot be excluded that in certain circumstances it
includes a right of access to documenis which are not generally accessible”
(17).

In the Leander case, which concerned the non-accessibility of a police register
containing information about an individual’s political behaviour, the European Court
of Human Rights has defined the scope of the right to information with specific
reference to the "circumstances ... of the present case”, without excluding ihe possibility
that a right of access to certain types of governmentally held data might exist:

"The Court observes that the right to freedom to receive information basically
prohibits a Government from restricting a person from receiving information
that  others wish or may be willing to impart to him. Article 10 does not, in
circumsiances such as those of the present case, confer on the individual a
right of access to a register containing information on his personal position,
nor does it embody an obligation on the Govermment to impart such
information to the individual” (18),

The majority of representatives of the Council of Europe member States and
legal literature, while recognising, in principle, the duty of public authoritics to make
available information on government and administrative activities (19), do not support
a citizen’s right, under Article 10 of the European Convention, to access (0
governmentally held information (20).

Notwithstanding the limited scope of consiitutional freedom of information
rights, freedom of information legislation is increasingly pervasive,

As a statutory concept on the legislative level below the constitutions,
"freedom of information” designates a wide variety of procedural, organisational and
substantive rules which enable the general public to obtain access to governmentally
held information, including information about public and private enterprises.
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Freedom of information legislation in Europe is characterised by two opposing
regulatory principles (21):

- the tansparency principle, which provides that governmentally held
information shall be publicly accessible unless otherwise provided by specific
legal provisions and

- the principle of government secrecy, which provides that governmentally held
information shall be kept secret unless otherwise provided by specific legal
provisions,

The transparency principle has traditionally been applicable in Sweden. Under
Sweden’s Freedom of the Press Act, which dates back 1o 1766 and has the status of a
fundamental law, Swedish citizens and aliens have a right of access to documents on
file with Government and local agencies (22).

More recently, following the examples of Sweden, Finland (23} and the United
States {24), the transparency principle was introduced in Denmark (25), Norway (26),
France (27), the Netherlands (28) and in Austria (29).

The freedom of information legislation ["FOI Legislation"] of these countries
is characterised by three elements:

- an individual, enforceable right of access to government files,

- adoption of the principle of transparency: exemptions from the rule of access
to government files must be defined by specific legal provisions,

- procedural safeguards with a view to ensure fast and unhindered access to
government files (30).

The legal systems which still abide by the principle of government secrecy -
notably Germany (31) and the United Kingdom (32) - are characterized by numerous
laws providing for public access to government information in specific sectors or with
regard to specific types of files.

In the United Kingdom, central Governmens is under few legal obligations to
disclose information. Several Acts provide for access to personal information by the
data subject concerned; these Acts include the Consumer Credit Act of 1974, the Data
Protection Act of 1984, the Access to Personal Files Act of 1987 and the Access to
Medical Records Act of 1988 (33), Other Acis provide for the establishment of
registers, such as the land registers, the registers of planning applications and decisions
and the water registers, which are open to public inspection (34).

Local Government is under numerous statutory duties to publish information

to the public (35). The Local Government (Access to Information) Act of 1985, which
has amended the Local Government Act of 1972, has opened up the meetings of
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numerous local public authorities o the public and allows the inspection of certain
documents of such public authorities (36).

In the Federal Republic of Germany, the right of access to administrative files
is, in principle, restricted to the participants of an administrative proceeding (37),
Numerous federal and State laws, however, provide for rights to obtain governmentally
held information by establishing public (administrative) procedures, public registers or
public meetings of administrative bodies.

In licensing procedures under the Federal Clean Air Act and under the Nuclear
Energy Act, anybody has a right of access to the administrative files concerning the
project in question, subject {o the administration’s discretion (38).

Certain registers (39}, including the trade register, data protection registers, and
the cartel register, are publicly accessible (4(), others, such as the land register and the
register of craftsmen (Handwerksrolle) are accessible to anybody who can establish a
legitimate interest (41). Water books, i.e. the register of licences and other water usage
permits, are publicly accessible or accessible to anybody with a legitimate interest,
depending upon the applicable State Water Act (42),

Federal and State laws provide for public meetings of certain administrative
entities, including local council imeetings (43).

In spite of the opposing regulatory principles of government secrecy on the
one hand and freedom of information on the other hand, the areas of government
activities which are covered by secrecy provisions and by public access rules,
respectively, appear to be largely identical in most Westermn European States.

Whereas countries abiding by the principles of government secrecy, e.g. the
United Kingdom and the Federal Republic of Germany, have adopted - as indicated
above - numerous laws providing for public access to government information in
specific sectors or with regard to specific types of files, the transparency principle, as
implemented in several European countries, is restricied by sometimes very far reaching
exceptions.

Under the existing European freedom of information legislation, access
restrictions exist with regard to information concerning national security (44), extemal
affairs (45), criminal investigations (46), business secrets (47), and personal data of
third parties (48).

This is not to say, however, that the political and legal option for the
transparency principle or the principle of government secrecy is irrelevant. To the
contrary, the choice of the applicable regulatory principle determines the burden of
justification. In the case of the transparency principle. it is the government which has
io justify its secrecy claims - if necessary before a court. In the case of the principle
of government secrecy, it is the citizen who has to justify his or her claim to access to
information.
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In order to assess the impact of privatisation on public access to information
about privatised enterprises, it does not suffice to merely analyse the scope of those
legislative acts which grant public access to governmentally held files.

Transparency of (public and private) enterprises can be created by numerous,
functionally equivalent legal mechanisms, including

- public registers, e.g. commercial registers, land registers, etc.:

- public accessibility of governmentally held files concerning individual
enterprises;

- public proceedings involving enterprises, e.g. administrative proceedings,
public board meetings in the case of public enterprises; public court
proceedings;

- public reporting duties of enterprises.

For the purposes of a comparative evaluation of the transparency of public and
private enterprises, it will be essentiat to seek out these functionally equivalent freedom
of information mechanisms and to examine their applicability to public and to private

enterprises.

2. TRANSPARENCY OF PUBLIC ENTERPRISES

A comparative study of the transparency of public enterprises in Europe meets
with two difficulties.

i. The wide variety of organisational structures and types of public enterprises which
exist in the EC and, to an even larger extent, in the Council of Europe Member States.

ii. The ensuing panoply of transparency mechanisms, which are a function of
- the type of public enterprise,

- the implementation of the transparency principle or the principle of
government secrecy and

- sector-specific transparency requirements,

To date, neither the organisational structures nor the public disclosure and
transparency requirements of public enterprises are subject to EC legislation or o
harmonization attempts of the Council of Europe.

As a first step towards a comparative study of the mansparency of public

enterprises in Europe, three types of public enterprises, which appear to exist in most
European jurisdictions, shouid be distinguished (49).
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21 Type I enterprises

Type I enterprises are public enterprises which are part of the public
administration. Typically, type 1 enterprises are not legal persens, although they may
be financially separated from the public administration.

In the United Kingdom, type I enterprises are known as "unincorporated
undertakings” (50), in France and Belgium, they take the form of the régie (51), in the
Netherlands they are known as Stagtsbedrijven (52) and in Germany they exist as
so-called Eigenberriebe both on the Federal and on the commumai levels (53).

Generally speaking, type I enterprises are subject 1o the same transparency
requirements as any other governmental authority, Where freedom of information
legisiation establishes governmental obligations to provide public access to files, such
obligations also apply to iype I enterprises.

In Austria, Article 20 (4) of the Bundesverfassung obliges all agents entrusted
with Bund, Linder und Gemeinden adminisirative doties as well as agents of other
bodies incorporated under public law to make available information as 1© maiters
pentaining (o their scope of activities in so far as this is not in conflici with their
staiory obligation of confidentiality,

The Swedish Tryckfrihetsforordning provides for access to official documents
and Chapter 2 of Article 3 of the Tryckfiihetsforordning considers a docament o be
official if it is kept by a public authority (54),

In Denmark, all types of agencies in the govemmental, county, and municipal
administration are covered by the Lov om offentlighed | forvaltningen [chapter 1,
section 1 ()] (59).

In France, "les documents administratifs sont de plein droit communicables aux
personnes qui en font la demande, qu'ils émanent des administrations de I'Etat, des
collectivités territoriales, des &tablissements publics ou des organismes, fussent-ils de
droit privé, chargé de la gestion d'un service public” (lof n® 78/753, article 2) (56).

Article 1 of the WOB in the Netherlands obliges every governmental body to
give access to information. Governmental bodies are the Ministers, administrative
bodies of Provinces and Municipalities, and any other bodies designated by a general
order in council {(Article 1, 2nd sentence) (57).

Since type 1 enterprises are part of the administration, even if they are
financially separated, the FOI legislation is either directly applicable te them or at least
to the governmental body to which they belong.

Type I enterprises, being part of government and not legal persons, are

generally not subject to trade register and other corporate filing requirements. Their
financial sitation and their business activities are, however, scrutinised by the
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legislative branches of government and are thus open to a form of indirect pubiic
control.

2.2 Type II enterprises

Type I enterprises are organisationally separated from the public authorities.
Typically, they are established by legislative act and are organised as legal persons
under public law,

In France, these enterprises are known as érablissements publics industriels et
commerciaux. This type of enterprise is defined as une personne publique spécialement
constituée pour la gestion d’un service public industriel et commercial ou encore
comme un service public indusiriel er commercial érigé en personne publique spéciale
(58).

In Belgium, the régies d’ Etat and the établissements publics can be regarded
as type I enterprises. The régies d’ Etat would seem to be on the borderline o type 1
enterprises. They have the status of legal persons but are incorporated into the
administrative hierarchy of the public body that created the régie. The éwablissements
publics are organizationally separated with agencies of their own (59).

In the United Kingdom, the "public corporation” fulfils the requirements of a
iype I enterprise. A “public corporation” might be defined as "a legal entity established
normally by Parliament and always by legal authority (usually in the form of a special
statte) charged with the duty of carrying out specified Governmental functions (more
or less precisely defined) in the nationai interest, those functions being confined to a
comparatively restricted field, and subjected to some degree of control by the executive,
while the corporation remains juristically an independent entity noi directly responsible
to Parliament” (60). It has to be noted though, that in the United Kingdom there is no
distinction between public and private law and that therefore public corporations are
subject to the ordinary rules of law (61).

In Ttaly, the enti pubblici can be categorized as type Il enterprises. Enfi
pubblici have a legal personality and are financially autonomous (62). An Italian
peculiarity is the existence of several large heldings organised as enti pubblici and
entitely concerned with the management of a number of enterprises (63).

In Germany, the Anstalien des dffentlichen Rechts are type Il enterprises to the
exient that they are organizationally separated as legal persons under public law (64).
Anstalten des déffentlichen Rechts with legal personality are for example certain credit
entities on the Federal and State levels and the savings banks (Sparkassen) on the
communal level. The German Federal Railroad (Dentsche Bundesbahn), although not
a legal person, has partial legal personality and an organizational structure which is set
forth by law and contains more characteristics of an Anstalt des dffentlichen Rechts
than of a private company (65). The Treuhandanstalt (Privatisation Agency), which 1s
the holding entity for the former East German state-owned enterprises, 1S organised as
a federal Anstalt des Sffentlichen Rechts with own legal personality (66).
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The wansparency requirements of type 11 enterprises appear (0 be among the
most stringent of the three types of public enterprises.

As public law entities, type II enterprises are subject to freedom of information
legislation (67). Additionally, they are subject to publicity requirements which are
comparable to those under the law of private corporations.

In the United Kingdom, the public corporations are subject to (limited) public
scratiny by Parliament. In particular, questions about the day-to-day administration of
the nationalized industries can be put to the responsible minister, provided that the
questions raise matters of urgent public importance. Furthermore, the annual reports and
accounts of the public corporations are submitted to Parliament and may thus become
subjects of public debate (68).

On the whole, however, "the internal flow of information within the exccutive,
rather than the public provision of information, has characterised the world of public
corporations such as those that run nationalised industries” (69).

In Germany, type II enterprises that are considered to be merchants within the
meaning of the German Commercial Code are required by law to set up annual reports
similar to those of private companies (70).

23 Type 111 enterprises

Type III enterprises are corporations under "civil law", such as limited
liability companies or stock companies, which are wholly owned or dominated by
public authorities.

These forms of public enterprises are known in most Wesiern European
countries.

Public shareholding in privately owned companies in the United Kingdom
dates back (0 1875 when Benjamin Disraeli purchased shares in the newly formed Suez
Canal Company (71). Since then, the British Government has taken over {and sold)
majority or minority shareholdings in many privately owned companies. Government
shareholding is often connected with the right o appoint directors. As a consequence
of such arrangements structure and organisation of public corporations and stock
companies are sometimes very similar (72).

In Italy, State shareholding by the above mentioned enti pubblici as holdings
is very common, The three largest holdings (IRI - Istituto per la ricostruzione
industriale, ENI - Ente nazionale idrocarburi and EFIM - Ente partecipazione e
finanziamento industria manifatureria) have control over 20 % of the Tialian economy,
comprising more than 200,000 employees and 1,000 enterprises (73).

The Belgian airline Sabena may serve as an example for State share-holding
in Belgium (74). In France there are various entreprises publiques, that belong to type
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1IT enterprises. The French railway, the S.N.C.F., is established as such an ensreprise
publique. Further examples are the Air France, Air Inter, the mining companies
Charbonnages de France et Houilléres de bassin, and various enterprises in the field
of energy supply. The natiopalized industries are also categorized as entreprises
publiques (73). They are called sociétés nationales, if the State owns all shares or the
whole capital, or sociéiés d'économie mixie, if the State owns only part of the shares
and the rest is privately owned (76).

In Germany, the Federal Government, the State (Lénder) sovernments as well
as the local governments use the legal structures of limited liability companies
(Geselischaften  mit  beschrdnkter  Haftung) and of stock  corporations
{Aktiengesellschaften) for their enterprises, which are then subject to company law (77).

As a consequence of public ownership and control, type Il enterprises are
generally more wansparent than comparable privately owned enterprises,

In France and Denmark, even certain entities under private law are explicidy
covered by the access to information provisions. This is true in France for organismes,
fussent-ils de droit privé, chargé de la gestion d'un service public (718), and in
Denmark for certain energy supply enterprises (79). In addition to that, in Denmark,
the Minister in charge in accordance with the Minister of Justice may extend the scope
of the Act to specified companies, if they are mainly financed by State or are entitled
to decide on behalf of the State (80). Generally, however, type Il enterprises are not
subject to freedom of information legislation.

Additional transparency of type III enterprises is brought about in particular
by parliamentary control of the public authority which exercises ownership functions
(81).

In Germany, for example, federal type 111 enterprises are subject to control by
the Federal Court of Awudit (Bundesrechnungshof) (82), which submits its (publicly
available) reports to Parliament. Furthermore, Members of Parliament have the right
to ask questions concerning any aspect of the adminisiration of Federal shareholding,
including specific activities of the companies (83},

The Federal Government publishes annual reports on the shareholding to
inform the public on capital and shareholders of the companies, the objects of the
enterprises, the balance sheets and profit and loss accounts, employees, composition of
the companies’ organs and salaries paid to officials (84).

In Haly, Parliament is informed about type 111 enterprises and their activities
through reports of the Court of Accounts, and through reports of the public holdings
- enti pubblici - themselves. These latter reports include information on the dependant
private companies. The Italian Parliament has the right to request information from the
Government about type I1I enterprises (85).
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In France, similar mechanisms for Parliament to obtain information are
provided for. In addition, a representative of a public enterprise is obliged to appear
personally before a Parliamentary Coimittee on request 0 describe the situation of the
enierprise (86). Furthernore, the French Cour des Compies publishes every second year
a general report on public enierprises and their activities (87).

24 Transparency of public enterprises: a neglected topic

In sum, freedom of information legislation does not establish a sysiemaiic,
coherent framework of transparency rules for the various types of public enterprises,
Similarly, the national legislation governing type I and type II enterprises lacks
type-specific iransparency rules,

European Communiiy law, which has harmonized and enhanced the

transparency of privaie companies (including type III public enterprises), has not yet
established the principle of public transparency for public enterprises: the EC
Commission’s Directive on the transparency of financial relations between Member
States and public undertakings (88), hardly provides for public transparency: it obligates
the Member States to inform the Commission of ceriain aspects of the financial
relatons between public authorities and public undertakings, e.g. the setting-off of
operaiing losses, the provision of capitai, non-refundable grants or ioans on privileged
terms, etc. The Commission, however, is obligated not o disclose the information
which i teceives, to the exient thai it is covered by an obligation of professional
secrecy.

A partial explanation for the lack of harinonized transparency rules for public
enterprises is the emphasis which bas traditionally been placed on indirect
{governmental/parliamentary} control of public enterprises.

Legal studies of public enterprises on the naiional levels (89) as well as
comparaiive studies (90) have focused on gestion and conirdle, that is on the internal
structure of public enterprises and on the organizational and procedural mechanisms
which ensure governmental control of public enterprises and on the perennial conflict
between entrepreneurial freedom and governmental supervision (91),

As a consequence, public transparency of public enterprises has neither been
systematically examined nor enhanced by type-specific legislation,

3 TRANSPARENCY OF PRIVATE ENTERPRISES

The transparency of private enterprises is primarily governed by corporate law,
which requires the disclosure of specific corporate data and establishes public reporting
requirements. In the European Community, these corporate transparency rules (which
apply to privaie companies, irrespective of their public or private ownership), have been
harmeonized, to a large extent, by European Community law (3.1).

Additionally, corporate behaviour is increasingly subjected to sector-specific
transparency requirements. Public and private enterprises alike are obligated to inform

- 108 -

the public about their products and about certain socially relevant activities, including
activities involving the processing of personal data and, in particular, activities affecting
the environment (3.2},

3.1 Access o corporate infermation

The corporate disclosure requirements of ceriain types of companies in Europe
have been harmonized, 0 a considerable extent, by European Community law.

The legal basis of and the rationale for this harmonization can be found in
Article 54, para. 3 (g) of the EEC-Treaty which provides for the adoption of
Community law

“... coordinating to the necessary extemt the safeguards which, for the
protection of the interests of members and others, gre required by Member
States of companies or firms ... with a view Io making such safeguards
equivalent throughout the Compuniry;”.

A first major step towards the Community-wide harmonization of public
disclosure requirements was the adoption of the First Company Law Directive of 1968
(92). This Directive has established and coordinated disclosure obligations for all stock
corporations and limited liability companies in the EC. In particular, the EC Member
States were obligated to provide for compulsory disclosure, in a central register, of:

- the company’s constitution or articles of incorporation and amendments
thereof,

- the appoiniment, termination of office and particulars of certain
representatives and  officers of the company,

- the amount of capital subscribed,

and

- the balance sheet and the profit and loss account for each financial year.

The Directive also contains organizational and procedural rules for the
registration and public accessibility of the documents and particulars o be disclosed.
The Member States are required to open a file in a central regisicr, commercial register
Or company register, for each of the companies registered therein (Article 3, para. 13.
All documents and particulars which must be disclosed under the Directive shall be
kept in the file or entered in the register,

A copy of the documents or particulars which are subject o disclosure must
be obtainable by application in writing at a price not exceeding the administrative cost
thereof (Article 3, para. 3). Furthermore, the disclosed documents or particulars or at
least a reference (o the document shall be published in a national gazetie (Article 3,
para. 4),
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The Fourth Company Law Directive of 1978 (93), has harmonised the rules
on the annual accounts (comprising the balance sheet and the profit and loss account),
which are subject to public disclosure, and has established annual reporting
requirements. It has established rules conceming the obligatory contents and the layout
of the balance sheet and of the profit and loss account {Articles 3-27) and provides for
specific "notes on the account”, which set out additional information about the
enterprise (Articles 43-45). This information includes: the valuation methods used, the
description of material financial commitment not included in the balance sheet, the net
tarnover, the number of persons employed, and detaits of participation in affiliated
companies.

The Directive also sets forth basic rules on the contents of annual reports
(Article 46). They must include at least a fair review of the development of the
company’s business and of its position. The annual report shall also give an indication
of:

- any important events that have occured since the end of the financial year,
- the company’s likely future developiment,
- activities in the field of research and development,

and
- information concerning the acquisition of own shares.

In principle, the annual accounts and the annual report are subject to public
access via central, commercial or company registers (Articie 47, para. 1). The laws of
the Member States may provide, instead, for accessibility of the annual report free of
charge upon request from the company’s registered office. Furthermore, the Directive
allows Member States to provide, by way of derogation, for the publication of abridged
balance sheets (Article 47, paras. 2 and 3).

The Fourth Company Law Directive was amended in November 1990 by two
directives (94), one of which has broadened the range of enterprises which are subject
to disclosure obligations by bringing limited partnerships within the scope of the
Directive.

Further extensions of public reporting duties were brought about by the 7th
Company Law Directive (95) and the Eleventh Company Law Directive (96),
respectively. The 7th Company Law Directive lays down harmonized rules for the
consolidation of accounts of groups of companies where the parent company and/or one
or more of the subsidiary companies are limited liability companies. The Eleventh
Company Law Directive has extended the harmonised disclosure requirements of the
First Company Law Directive to branches of companies established in another Member
State. With regard to branches of companies from non-EC countries, certain
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information has to be published, including the company’s articles of incorporation, the
Jegal form of the company, its seat. name and object, and the amount of its capital.
Furthermore, the Eleventh Directive provides for the publication of annual accounts of
pranches of companies from other EC Member States as well as branches of third
country companies (Articles 3-9).

3.2 Sector-specific transparency ruoles

Apart from the rules providing for public access to corporate information,
enterprises in Europe are increasingly subjected to sector-specific (ransparency rules,
in particular under EC law (97). Their objective is to provide publicly available
information about:

- specific products,

- specific entrepreneurial activities, in particular the processing of personal
data,

- the environmental effects of entrepreneurial activities,

In general, these sector-specific transparency rules are applicable to both
private and public enterprises; the legistative purposes of the sectorial transparency
rules apply irrespective of the ownership of a given enterprise.

32.1  Product-related transparency rules

European Community law has established numerous provisions regarding the
labelling of foodstuffs (98), cosmetics (99), pharmaceutical products {100) and
hazardous substances (101). The objective of these labelling provisions is to protect the
public, and in particular the consumers or - in the case of hazardous substances - the
workers using them (102).

322 Activity-related transparency rules

Among the legal provisions providing for the wansparency of ceriain
entreprencurial activities, data protection rules have been the object of considerable
European harmonization (103). The objective of data protection legislation is to protect
fundamental human rights, in particular the right to privacy which is recognized both
in Article 8 of the Convention for the Proteciion of Human Rights and Fundamental
Freedoms and in the general principles of European Commurity law (104). This
objective is achieved, inter alia, by subjecting the processing of personal data to
specific transparency requirements.

The Council of Europe’s Convention for the protection of individuals with
regard to automatic processing of personal data, which is applicable to astomated
personal data files and automatic processing of personal data in the public and private
sectors (Article 3, para. 1}, provides for two ansparency mechanisms with a view (o
safeguard the individual’s right to privacy:
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Any person shall be enabled:

- to establish the existence of an automated personal data file, its main
purposes, as well as the identity and habirual residence or principal place of
business of the controller of the file;

and

- to obtain at reasonable intervals and without excessive delay or expense
confirmation of whether personal daia relating 1o him are stored in the
automated data file as well as communication to him of such data in an
intelligible form (Article 8, lit. a and b),

The EC Commission’s proposal for a Council directive concerning the
protection of individuals in relation to the processing of personal data of 27 July 1990
(105) applies to files in the public and private seciors with the exception of files in the
public sector where the activities of that sector do not fall within the scope of
Community law {Article 3, para. 1).

The "private sector” encompasses

“any nawral or legal person or association, including public secior
authorities, organizations and enfities in so far as they carry on an industrigl
ar commercial  activity” (Article 2, lit. h).

The "public sector”, in turn, comprises

“all the authorities, organizations and entities of a Member State that are
governed by public law, with the exception of those which carry on an
industrial or commercial activity, and bodies and entities governed by private
law where they take part in the exercise of official authority” {Article 2, lit.

g).

By including, in the private sector, also public sector authorities which carry
on an industrial or commercial activity, the proposed directive extends the scope of
applicability of its "private sector” provisions (Articles 8 et seq.) to most, if not all,
public enterprises.

Transparency of data processing in the private sector is ensured by the

following obligations of the controller of the file:

- Obligation to inform the data subject: the controller of the file is obligated,
in principle, to inform the data subject at the time of first communication or
of the affording of an opportunity for on-line consultation (Article 9, para. 1).

- Obligation to notify the supervisory authority: the controller of the file shall
notify to the supervisory authority the creation of a personal data file where
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the data are intended to be communicated and do not come from sources
generally accessible to the public (Article 11, para. 1),

Transparency is further established, in the proposed draft directive, by the right
of the individual from whom personal data are collected to be informed, inter alia,
about the purposes of the file for which the information is intended and the recipients
of the information (Article 13, para. 1). Furthermore, the data subject has the right to
know of the existence of a file, its main purposes and the identity of the controller of
the file (Article 14, para. 3) and to obtain at reasonable intervals and without excessive
delay or expense confirmation of whether personal data relating to him are stored and
communication of such daia (Articie 14, para. 4).

3.2.3  Trensparency rules concerning environmental effects of entrepreneurigl
behaviour

Entreprencurial behaviour affecting the environment is subject to fairly
stringent and far-reaching transparency rules, in particular rules of European
Comrmunity law,

The ransparency mechanisms in the environmental field comprise

- publi¢ reporting duties of enterprises,

- public proceedings in environmenial matters

and

- access to information.

3.2.3.1 Public reporting duties

An example of public reporting duties of enterprises may be found in the
Courcil Directive of 24 June 1982 on the major-accident hazards of certain indnstrial
activities (the "Sewveso Divective”) (106).

The Directive applies 0 certain industrial activities, irrespective of the legal
structure or the ownership of the entity ("manufacturer™) in charge of such activity
(107). The Directive establishes obligations of the manufacturer to notify the competent
authorities of information on dangerous substances siored or used in connection with
the industrial activity concerned, information relating to the location, the conditions and
the safety measures and information relating o possible major-accidents sitnations
(emergency plans, eic.).

Above and beyond this information obligation vis-a-vis the competent
authorities, the Directive establishes public information duties, which were strengthened
by a 1988 amendment: information on safety measures and on the correct behaviour
to adopt in the case of an accident shall be supplied, in an appropriate manner, "to
persons liable to be affected by a major accident”. The information must be provided
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without request and shall be repeated and updated at appropriate intervals. The type of
information t0 be made accessible is defined, in some detail, in an Annex to the
Directive (108).

Furthermore, the information must be made publicly available (109).

3.2.3.2 Public proceedings

Community law has not yet systematically harmonized the national provisions
governing the publicity of administrative proceedings (110).

In the field of environmental law, certain applications for authorizations and
the administrative decisions must be made available to the public cencemned "in
accordance with procedures provided for in the national law™ (111),

The Council Directive on the assessment of the effects of certain public and
private projects on the environment (112) provides for Community-wide public
transparency of the environmental impact assessment proceeding which precedes the
administrative decision on a given project. The Directive applies to both public and
private projects of "developers”, who may be private entities or public anthorities (113).
The request, by a developer, for development consent, including the supporting
information, must be made available to the {(general) public; the "public concerned”
then has the right to express an opinion before the project is initiated (114). The
"public concerned" must also be informed of the decision taken by the competent
public authority (115).

3.2.33  Access to information on the environment

A major step toward more transparency of entrepreneurial behaviour regarding
the environment is the Councit Directive of 7 June 1990 on the freedom of access to
information on the environment (116).

The main purpose of this Directive is to enhance environmental protection by
ensuring freedom of access to, and dissemination of information on the environment
held by public authorities. "Public authorities™ are defined as

“any public administration ot national, regional or local level with
responsibilities, and possessing information, relating fo the environment with
the exception of bodies acting in a judicial or legislative capacity” (Article 2,
fith).

It is irrelevant where the "information on the environment heid by public
authorities” has originated. Consequently, the right of access to information
encompasses also information which has been supplied to public authorities by
individual (public or private) enferprises.
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The Directive establishes the transparency principle (117) for a policy sector
where public scrutiny and societal control are deemed to be an important component
of the implementation of laws.

_ The right of access is intended to serve as an instrument for public monitoring
of environmental compliance, i.e. of preneurial measures adversely affecting, or likely
so to affect, the environment (118).

Exceptions o the right of access to information are contained in Article 3,
paragraph 2 which provides that a request for information may be refused, inter alia,
where it affects

- commercial and industrial confidentiality,

- the confidentiality of personal data and/or files,

- material supplied by a third party without that party being under a legal
obligation to do so.

‘ Again, these exceptions apply to both private and public enterprises. Behavioor
affecting the environment is not a function of ownership of enterprises.

4. CONCLUSIONS

_ Public  enterprises in Europe are subject to numerous transparency
requirements. In sum, their entrepreneurial behaviour is subject to more stringent
transparency rules than the behaviour of privately owned enterprises.

European law, in particular EC law, has not yet systematically harmonized and
enhanced the diverging legal provisions governing the transparency of public enterprises
as such.

Harmonization has occurred with regard to the corporate law transparency
rules concerning "civil law™ companies, including those which are governmentally
owned.

Furthermore, sector-specific and activity-oriented transparency rules are
increasingly being established on the basis of EC administrative law. They apply to
both public and private enterprises, thus taking into account that certain sectors and
entrepreneurial activities should be subject to public scrutiny, irrespective of the
"public” or "private" nature of the actor. Obviously, privatisation does not lead o losses
of ransparency where such rules exist.

Privatisation is not tantamount to deregulation. In fact, many privatised
enterprises remain or become subject to governmental regulation, in particular where
the privatised enterprise remains a dominant firm or where the privatised enterprise is
obligated to fulfil certain public interest obligations (119).
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The replacement of public ownership b_y a regulatory scheme c;}pins new
opportunities 0 enhance transparency and publ'lc comrol‘ of corporalite £ aair;ﬁu;;‘
provided thai government regulation - the preparation, adqpuon an_d urnp1 emen
regulatory measures - is subject to stringent freedom of information rules.
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I PRIVATISATION - POLITICAL AND TECHNICAL CONCEPT

In the vacabulary of politics, the concept of privatisation is one which can give
rise to strong emotions, This is wue both within traditional mixed economies in Europe
and in countries which are abandoning their former command economies.

The symbolic value attached, therefore, to this concept can complicate any
impartial discussion of the different forms which instances of privatisation may take
and of their possible legal impiications. There is no point in denying - or regretting
- the political power which the concept of privatisation has unquestionably acquired in
different countries. But, as a result of this situation, the need o base our work on
attempis to analyse the concept of privatisation and considerations underlying current
trends in this field becomes even more obvious.

The aiiention which is normally paid to these questions is explained by various
considerations. However, a common feature is undoubtedly the growing feeling that
the influence of the State and the authorities in general has become too great, Those
who feel like this, therefore, believe that a beiter balance must be sought between the
public and private sectors of the economy or of social life in general by giving
preference to the latter.

This common feature, however, conceals major differences as regards the
origing of carrent trends in favour of the private sector. In Western Europe these
feelings have developed within a more or less mixed economy and administration, i.e.
ones which are marked by extensive contacts between the two basic sectors. For the
former members of COMECON, by contrast, the point of departure is clearly a society
where it is known that the State - not to mention the Party - wanted to be involved in
everything.
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Despite the common ideological features linking them, these two situations are
far from identical. Thus, it is far easier to understand the temptation to carry out
radical privatisation in societies where the situation was previously more or less
monolithic than in those which have long experienced more balanced contacts between
the public and private sectors. In this connection, it should be stressed, among other
things, that in most countries with mixed economies there has never been a serious
threat that the private sector would disappear.

These considerations help to explain why the moral connotation of the concept
of privatisation may be particularly strong in the former socialist countries, But they
are not the only countrics where the political value of that concept is sometimes
considerable. As a matter of fact, in all of our countries one could have the impression
of facing with two fundamentally different approaches to the phenomena associated
with the general trend of privatisation,

These two approaches may be described, simplifying the situation, as
"ideological" and "pragmatic”. One view is that a reduction in the relative role of the
public sector is an end in itself, which must, therefore, be pursued almost at any cost.
The other view is that this is only one special aspect of the continuous effort being
made to make the public sector more responsive to current needs.

The questions raised in the title of this report will mainly appeal to those
favouring a pragmatic approach and who, therefore, consider the varicus instances of
privatisation as a means among other means rather than an independent end.

These questions, however, should have a wider audience, It is difficult to see
how the need to protect interests which are affected by a case of privatisation without
being directly covered by it can be ignored even by the idéologues. In seeking a larger
private sector and an economically more effective public sector, account should be
taken of the material and social effects of the action proposed: what will the quality
and availability of products be like, the situation of consumers, the effects of the
aclivities in question on the environment, etc. Situations in which the "efficiency” of
a number of financial or social measures can be gauged by a single unique criterion are
ra_l‘e. .

On the following pages we shall endeavour to ignore those emotions to which
the political and moral aspect of the concept of privatisation may give rise. Such
feelings - as has already been said - may make discussion of the legal aspects of these
phenomena more complicated. '

On the other hand, the fact that certain emotions are involved is clearly likely
to make the proposed attempts at an analysis even more valuable, And although this
is intended to represeat a "technical” approach, it should in no way be assumed that the
real challenges of the discussion have been forgotten. Quiie the conirary, it may be
assumed that a better knowledge of the technical aspects of a question is likely to make
the basic problems easier {0 solve,
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1I. COMMENTS ON THE SUBJECT OF THE REFPORT

The title adopted for this report mentions two interest groups whose protection
will be our main concern,

The second of these categories, the former employees of privatised activities,
forms a distinct gronp whose problems are relatively uniform; we shall have an
opportunity to come back to this later (see V below).

In the case of the other group, the approach is far more complicated. The
concept of "user” presupposes a relatively precise idea of what is actually "used”, The
term makes us think, in the main, of those who use privatised commercial {gas, waier
and electricity), social and health "services”, etc. But other examples may also be
envisaged.

Those who walk in public parks for whose upkeep, in some towns, private
gardening companies are responsible are undoubtediy also "users”. But how should one
regard the ordinary citizen who finds himself subject to a body search required by the
anthorities - eg in airports - but carried out by the staff of a private company
("Securitas”, etc.y? And what should one say of someone who has no direct
relationship with a privatised activity but who uses facilities (e.g. a motorway) which
have been built by a private company on the basis of an invitation to tender issued by
the relevant authorities and who - as a "user” - has every interest in knowing that the
quality and upkeep of these facilities are adequate?

This line of reasoning inevitably leads us to iwo basic observations:

- In order to avoid abrupt exclusions, our attention should turn to protection
of the public interest to the extent where this may be jeopardised by privatisation. The
protection of a specific group of "users” represents only a limited instance of this
general approach.

- The subject necessarily involves close consideration of the substance of the
concept of privatisation. This is essential in order to enable us to lay the necessary
foundations for a reasonable debate on certain effects of the current trend towards the
private sector.

1t will clearly not be a question of recommending such and such a definition
as the only valid one. But it may be hoped that the analytical work required will lead
to a deeper understanding of these phenomena and of the many opportunities available
in this connection in each of our societies.

Before the concept of privatisation is dealt with (see III below), however,
some preliminary parameters relating to protection against privafsation, as the
expression will be used here, should be established.

Firstly, the questions which may be raised by privatsation procedures are
primarily a matier for the previous report on the legal forms and techniques of
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privatisation {Dgintith). But the dividing line between the two reports cannot be drawn
very clearly. Thus, no privatisation exercise can be carried out without some attempt
being made to anticipate - and possibly forestall - the special problems which it is
likely to cause. And the transformation may itself give rise 1o some cases where
protection is needed; here, cases which affect the situation of the employees of a
company which is being privatised are clearly included.

Secondly, there will be no question, in the following pages, of going into the
very special legal problems which may be raised by campaigns in favour of the
restoration to former owners (or their descendants) of “collectivised” goods which are
under way in some of the former socialist countries. And discussion of the questions
which may be raised by the various forms of privatisation generally entailed by the
agricultural reforms proposed or under way in the same countries (dismantling of the
collective farms, etc.) would also fall outside the framework of this report.

Thirdly, so-called “dercgulation” cases, which are partly, it is true, linked to
the privatisation trend, raise a number of special questions which it is not possible to
go into here. It should be noted, however, that some privatisation measures, instead
of simplifying the web of legal regulations, may increase the need for protection
through laws or regulations.

A final aspect of the limitation of the subject which must be mentioned here
concerns the commercial, social or other character of the activities likely 0 be
privatised. - It goes without saying that privatisation on regional or municipal level
should be taken into account on the same basis as privatisation involving the State.

Current trends in this field undoubiedly involve, for the most part, activities
concerned with the provision of services (treatment, iraining, transport, etc.) - whether
compulsory or not - and those which are only concerned with the production of goods.
Exceptions (security services in airporis, etc.) aside, the activities which are more
directly connected with the exercise of public authority proper are generally less
affected. It is also services which are, more or less necessarily, connected with the
operation of the central powers of the community in question (parliament, government,
Justice, prisons, etc.) which are likely to raise the most sensitive problems in the event
of radical privatisation,

A fairly broad definition should be adopted here in order to permit an overall
view of the questions raised by the need for protection. That is why the only areas
which should be excluded are certain measures involving privatisation of the unilateral
exercise of public authority,

In many countries, such tasks have been given, for example, to an association
or trade union governed by private law which brings together - or is open 0 - those
who carry out some specific activity (farmers, fishermen, sportsmen, lawyers, etc.).
Frequently, what one sees, therefore, is a kind of compulsory self-regulatory power.
The applicability of the guarantees offered by public law (the audi alteram partem
rules, the right of appeal, etc.) is normally included, in the countries of Western
Europe, among the very first legal questions which arise; we also believe that at least
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some features of public law are tending (o follow the movement of decision-making
power towards the private or semi-public body responsible for its implementation (see
also IV.2 below),

These aspects of the general problem of privatisation are 100 specific o be
dealt with independently here.

II1. THE CONCEPT OF PRIVATISATION

1. Points of departure

It is clear from the previcus remarks that the cases with which we have to deal
are very varied. Consequently, the question of protecting the public interest - or that
of users - can only be dealt with reasonably on the basis of some atiempt to analyse
the privatisation concept itself.

Quite often one has the impression that the debate in this area only involves
cases where a completely public activity is wholly mansferred to the privake sector,
Many examples of this kind may be cited from the well-known sale of nationalised
companies which have taken place in recent years in countries such as the United
Kingdom and France. And, on an even greater scale, similar operations are envisaged
or under way in most of the former socialist countries.

Perhaps the most bitter controversies on this subject arise precisely from such
a conception of things. In fact, this represents an extremely simplified approach. It
is true that the complete transfer of certain activities from public to private sector is the
most radical form of privatisation. But it is only one possible form of a much broader
- and certainly much more realistic - idea of the concept of privatisation,

A more realisiic and more pragmatic approach to these developments in our
modem societies presupposes that the various key functions which may be entrusted
either to public bodies or (o subjects belonging to the private sector are taken into
consideration. It is the whole dichotomy between "public” and "private” which should
be taken into account.

A start should be made, therefore, by noting a number of key criteria which
can be used to define whether an organisation or an activity belongs to the public or
private sectors. As a general rule, it must be assmmed that the activity in question may
be classified on the basis of the replies, taken together, to at least the following four
questions:

1 Who decides on the character, the quantities, etc., of the services to be
provided?
2) Who provides the services in question?
k) Who is responsible for financing them?
4) Who supervises their implementation?
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The questions raised by supervision - such as its form, its intensity and its
public or private character - are closely connected with the main subject of this report,
i.e. the protection of users and other public interests. These questions will, therefore,
be at the heart of the comments made in the following section (see IV below).

Consequently, we shall mainly restrict ourselves, in the following pages, to the
first three of the above criteria (in the text, these criteria are simply referred to by the
numbers (1), (2) and (3).

2. "Total” privatisation

A privatisation operation which consists of transferring the whole of a public
activity to the private scctor embraces all three factors which are to be taken into
account first in accordance with our conception of privatisation: private capital is used
to buy all the titles to ownership (shares, etc.) (3). The purchase of all these securities
gives access to positions of authority (1) and to the means of production (2).

Au first sight, therefore, this is a very simple and clear-cut example. But this
impression is deceptive because even here some qualifications are possible. Thus,
where a fairly large proportion of the products of the former public activity {company,
¢i¢.) was intended for the private market, both the power to take decisions (1) and the
burden of financing (3) were already shared, to some extent, by both sectors, i.¢. by the
owners andfor the management of the (public) company and the (private) consumers.

Clearly, it is also still possible to maintain (or even introduce) fairly extensive
public supervision of the company in question. Privatisation - even fairly complete
privatisation, as here - should never be planned in such a way as to place the activity
concerned outside the social environment of that State.

3. Intennediate assumptions

Between the 100% public or private solutions, there is clearly the possibility
of selling only part of a company t the private sector. But there are also many other
possibilities 10 be considered between the two extreme solutions.

The criteria which have been mentioned may be combined or compounded in
very different ways. Here we shall simply make a quick list of six possible
combinations; moreover, some of them are not wholly different from the others. The
six represent types of partial privatisation whose practical importance in many of our
societies is considerable.

a. A very widespread form of partial privatisation involves payment by the
customer in accordance with his actual use of the goods in question. There are
clearly many examples of this in, inter alia, the Post Office, the State railways,
motorways with tolls and health services.

In such cases, it is the customers themselves - in addition to financing (3) -
who decide, by themselves or in part, on the number of products (services, etc.) to be
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supplied and on what terms (1). The provision of services (2) and a fairly substantial
share of the decision-making power (1) are still, however, in the hands of the public
organisation which is responsible for them. The latter will also be able to coniribute
by partial financing in various ways (subsidies, social security, etc.). '

b. In the case of anthorisation granted by the authorities for activities which
would otherwise be prohibited (concessions), it is normally the public authority in
question which determines the organisation or which, in any case, decides on the broad
outlines (1) of the activities concerned.

On the other hand, the means of production (transport, etc.) (2} as well as the
financing (3) are normally conceded over either to the concession-holder himself or to
the public as users. It quite often happens, however, that subsidies (3) are paid out of
public funds, for example, to provide additional financing for some public transport
services which must be retained despite the risk of a deficit. And, naturally, it would
be necessary to subject regularly varions aspects of the activity in question (road safety,
etc.) to some kind of public supervision (4).

c. A third intermediate form of privatisation consists of the direct payment, out
of public funds, of "user" subsidies to natural or legal persons under private law in
order to facilitate either the maintenance of an adequate standard of living or the
attainment of more specific goals (vocational training, ¢fc.).

In such cases, then, financing (3) - whether in full or in part - is still in the
hands of the public anthority in question, whereas the basic decisions {(choice of
establishment, etc.) (1) and the organisation of the "production” in question (2) may be
left in the hands of the private sector. Thus, the provision of some services may be
conceded by the private person {the "user") concerned, for example, to charitable
associations or foundations operating in the area of private education, but also to
particular public establishments (for example a university).

d. In the case of a fourth form, which is common, inter alia, in the field of
public works and contracts, the public authority continues (o determine the tasks to be
accomplished (1) and their financing (3). Subsequently, the work (2) is carried out by
a person covered by private law and appointed, for example, on the basis of an
invitation to tender.

e. A fifth form involves the freedom to choose between various public {or even
private) institutions or services provided more or less free of charge to those concerned;
in many countries, for example, this is the case with young people at the point when
they must choose between different higher education options.

In such a case, the public sector is normally concerned only with the
“production” (2) and financing (3) of the institutions or services in question. To a
cerfain exient, at any rate, the basic decision-making power (1) is reserved for the
"customers” themselves.

f. Finally, notice should be taken of situations in which the citizen, as user, finds
himself compelled to contribuie 10 the direct financing (3) of a public institution (for
example, a television channel) without any account being taken of the actual use he
makes of the services offered,

A minimum condition for the imposition of such an obligation te contribute
to costs is, however, that the services in question should - normally at least - be
accessible to the citizen in question. Thus, someone who does not have a television set
can only, as a taxpayer, be obliged to pay for the operation of the available channel.

"Mixed administration”

The line of reasoning behind the preceding remarks leads directly to what may
be called here the “grey" sector. This is that part of economic and social life which
is sitnated between the public and private sectors; for reasons which are evident, this
arca may also be described as "semi-public” or "semi-private".

With the countless gradations with which we are familiar, the sysiems which
it 1s agreed to term the "mixed economy” - with its different implications for
management - involve sitvations which are well known in most member countries of
the Council of Europe. And we believe that it is essential (o siress that the current
trend towards privatisation may be situated within a framework of "mixed (or joini)
administration” - or of a mixed economy - quite as well as in the context of that sharp
break with the pre-existing situation of which one tends to think.

It will not be possible to go inw the details of these systems here, We shall
simply note, therefore, that many forms of co-existence between the two basic sectors
have developed over the course of this century. From a historical point of view, this
development is connected with increased intervention by the authorities. But there is
nothing to prevent some of the processes which assisted this development from proving
equally useful in a situation where the tread is in the opposite direction. The total
transfer of certain activities from public to private sector cannot be considered as the
only inferesting kind of privatisation.

This observation may open up a wider range of possibilities for action by our
governments. But a reply to the question of what kinds of privatisation are - or should
become - most important can clearly not be given without considering the country in
question and its current or future structure.

5. Activities undertaken or abandoned

The relations between the two social sectors with which we are concerned here
are not measured simply on the basis of actual movements in one direction or another.
In the longer term, the boundary between the public and private seciors is also defined
on the basis of the activities undertaken or abandoned by one of them without being
adopted (or prohibited) by the other.




In the first place, we find cases where the public sector has abandoned a
particular activity without anything being assumed in its place. To a certain exient, this
phenomenon is connected with the fact that considerable involvement by the authorities
in economic and social life often takes the form, in societies with mixed economies,
of intervention which is superposed on private activities; instances of expropriation (or
other forms of "collectivisation™) are far from being the only bases for the developmeni
of the public sector. And, in addition, in the case of many kinds of intervention, ways
have been found to enable representatives of the private sector to contribute to the
definition and/or implementation of the policy in question (systems of representation,
delegation, subsidies for the private sector, etc.).

On the other hand, examples of private initiatives designed to fill gaps in the
range of services offered by public authorities may be common. They include, for
example, the setting up by parents of nursery schools in districts which are poorly
served by the local authority network.

Behind such initiatives there is always the possibility of intervention by the
anthorities. Thus, provision should nommally be made to supervise the health standards
proposed for a nursery school, just as additional public action of this kind may be
envisaged, for example, in the form of a system of direct or indirect subsidies to the
private management, Depending on the situation, even a policy of laissez-faire may
encourage or discourage a particular type of private initiative.

Anyone who proposes to study relations between the public and private sectors
must also take account of the facts which have been mentioned here and which may
raise some of the same questions as the trend towards privatisation in general. There
is no point, therefore, in secking in this report an exact delimitation on this point.

However, since nothing is transferred from public to private sector, we shall
not deal here with those special questions which may be raised when an activity
previously undertaken by a legal person under public law is simply abandoned.

6. "Formal privatisation”

Finally, account should be taken of a simation which, while it is closely
connected with the subject of this report, cannot really be covered by it. This is the
use by public authorities or the public sector of methods of organisation or management
techniques borrowed from the private sector ("formal privatisation” made through a
modification of the legal system).

The use of typically private methods of organisation (different companies, etc.)
is undoubtedly the best known form of this. Nowadays, however, there are also many
other kinds of such "privatisation”. Thus, consideration may be given (o using "internal
prices" for wansactions between the various components of a State "group” (e.g. the
railways). Or else there will be conscious movements towards increased liberalisation
in the management of staff and finances, particularly - but not exclusively - in
administrative sectors which are somewhat removed from the political and
administrative centre.
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On the other hand, the object may be to divide up former public monopolies
into several more or less independent parts. The aim of this may be (o subject those
activities which are less vital to the smooth running of the monopoly to increased
competition or (o open the way to more active involvement by monopolised activities
in the market.

In the longer term, such steps may prepare the way for real privatisation of the
activitics concerned; the intention may be, for example, to sell all or some of the shares
of a company whose creation, in the first place, was simply a technical operation. But
it is also possible that the efforts made will produce satisfactory results. And if this
is the case, the decisive step towards real privatisation may never be taken.

The normal goal of "formal privatisation” measures is increased mastery of
internal problems involving efficiency and accounting which may be found in the
public sector (as well as in the private sector). This aim is mainly pursued by
exempting at least some of the activities involved from the legal and other constraints
to which the various branches of the public sector are normally subject.

1V, MEANS FOR PROTECTING THE PUBLIC INTEREST, INCLUDING
THAT OF THE USERS OF PRIVATISED ACTIVITIES

1. The primacy of gencral proiective measuares

Of the four aspects of the concept of privatisation which we have mentioned,
the last is the one which affects the forms, the intensity, the public or private character,
etc., of the supervision exercised over a privatised institution or activity. This aspect
is closely connected with the protection of users and other interests which may be
affected by a privatisation exercise. To a large extent, questions of protection paraliel
with those involving supervision of the privatised activity.

Protection against the possible untoward effects of any privatisation exercise
should mainly be provided by general measures of protection which are applicable in
the society in question, Even the market cannot be exempted from all supervision
either by the authorities or - quite clearly - by those who carry out an activity within
it (customers, competitors, ¢tc.). And the problems related to those areas of the market
which - de facto or de jure - are subject to a monopoly do not involve the public or
privatised sectors exclusively.

Those who propose to launch a privatisation operation should, therefore, first
study the legal environment in which the activities in question will take place once their
complete or partial privatisation has been concluded. The purpose of such a study will
be o check whether the protection offered by pre-existing measures can meet
requirements of protection as these are perceived by the authors of the operation.

If the adoption of additional protective measures is required, new measures

should not necessarily be envisaged only in connection with the particular privatisation
exercise in question. It is equally possible that it would be better to employ general
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measures either by adapting pre-existing protective methods or by introducing some
new machinery for a particular category of activity, whether privatised or not.

Regardless of the choice made between general or specific solutions, however,
one shonid never lose sight of the need to ensure appropriate protection for each kind
of privatisation proposed (see III above). It becomes clear, therefore, that protective
needs may vary considerably from one case o another. Such is clearly the case also
with the need to take account of the more or less viial character - for users and for
society in general - of the activity in question and so of the need for protection that is
cotrespondingly exiensive,

2. Protection before and after a privatisation exercise

The subject of this report derives, at least in part, from the idea that users, etc "
are usually better protected when activity is managed by a public organisation than
after its privatisation,

This idea, which is undoubtedly fairly widespread in most of the member
countries of the Council of Europe, is not necessarily wrong. A distinction should be
made, however, regarding the sort of privatisation that is involved. Particularly in cases
where the extent of the step taken towards the private sector is relatively limited, the
difference in the level of protection is not necessarily enormous. The truth of this basic

idea also depends on the supervision actvally exercised before the privatisation of an
activity.

As regards the latter point, the answer can clearly not be the same for all our
societics. For example, it is enough to think of the very different state of
administrative law in different countries and of the extent to which the very idea of
administrative legality has been accepted as a principle superior to the wishes of
governments of the day. In addition, even in States where the principle of
administrative legality is fully acknowledged, there is the question of the applicability
of adminisrative law (0 institntions and activities which are rather marginal by
comparison with the central authorities which it is sually proposed to privatise,

In addition, even an adrinistrative Iaw which is theoretically applicable is not
always applied with all the efficiency or fairmess that is desirable. And, in any case,
the guarantees offered by administrative law may remain dead letters if efficient and
accessible supervision of administrative legality - through the courts and by other
means - is not ensured; there is no point here in stressing the problems which will
easily have to be faced in this connection.

Even more generally, the democratic machinery upon which member States
of the Council of Europe are based is not necessarily capable of ensuring adequate
protection for interests which may be threatened by privatisation operations, Even the
most open democratic process can only concern itself with a limited number of the
questions which arise. And the votes cast in general elections must necessarily relate
to the general thrust of the policy to be adopted so that, very often, the conseguences
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to be drawn for any political question raised before the following elections are
uncertain.

In addition, there is nothing to guarantee that all legitimate inlerestg - incll;!d‘ing
those of a particular minority - will be duly taken into account by successive political
majorities. And the real opening up of the political debate to t:hfferenl arguments d_ocs
not always reflect the high standard of the basic ideas on \‘:vh:ch a (Elf:m()cr‘élth society
should be based; this is often the case, in particular, with information and arguments
coming from outside the varions political cliques which tend to form.

Moreover, there are the often considerable effects of the adaptation and sifting
of political choices required at administrative (or even lfsgal) le\rf:ls. And, more
generally, there are no grounds for assuming that the services p_rowded by a puh:hc
organisation will automatically be of higher quality or less expensive than those which
a private company might offer in its place.

The fairly widespread feeling that the required protection is alway§ 1:teuer
provided within the public sector is without foundation. But the fact }hat this is s0
should not leave the door wide open for the opposite fallacy. The risk of various
conflicts of interests and abuse is present everywhere in human life; who would say,
for example, thai a private de jure or de focio n?ono_)poly is less dangerous than a
monopoly held by a public or a semi-public organisation?

All depends, therefore, on the need for and the means qf protection ‘in
question, That is why a solution appropriate to each case can be obwlped most easily
if opinions which are too deeply entrenched in favour of the ali-embracing State or the
all-embracing market are put aside.

3, General protective measures

We have already pointed out that, in the first place, the question of legal
protection for the public interest - that of users and others_ - refer_s lo measures 9f
protection thai are applicable, in a given society, to a particular kind of activity in
general. That is why it is both poiniless and impossible, in a short paper such as this,
to review all the measures intended to protect interests which may be jeopardlsefl by
different privatisation exercises. But some additional comments are clearly required.

In our modern States, economic and financial life is regulated by an impressive
number of public measures designed io offset the various excesses_which may result
from a market freed from all supervision {anti-trust regulations, price f:ontrols,‘etc.).
But, at the same time, some basic measures of protection are pomaally inherent in ‘the
very operation of the market. Thus, freedom of contract - which, af@r all, only exists
as a result of the basic legal system - is there, inrer alia, (o thwart, in the long-term,
those who try to sell products of poor quality or whose price is too hl‘g.h. And, on the
other hand, it is there to help those who prove better adapted to competition to succeed.

The interplay of supply and demand may give great freedom of action apd
choice to those involved. To a certain extent, this system may be able to operate while
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still ensuring a generally adequate level of protection for the interests affected. And,
where this is the case, even the complete take-over by the private market of 3
previously public activity is not likely to result in a particular need for additional
protection,

On the other hand, it is well known that the market may also entail a number
of more important disadvantages than the possible bad luck and incompetence which
are inherent in any social system. Among these many risks we shall refer firstly to the
often precarious position of the simple consumer when confronted with a business,
whether it be professional or of little consequence, or the position of any party when
confronted with an activity which enjoys a de facro or de jure monopoly. Nowadays
there are not many people who are prepared to maintain that the concept of perfect
competition dear to political economy enthusiasts always corresponds to reality as we
experience i,

In addition, the market, even where it is operating correctly, may have an
undesirable impact on the social or natural environment, Thus, a supermarket in the
suburbs may be economically more effective than a hundred small shops in a town
centre, But if a broader view is taken, the assessment may be different: what would
be the impact on the social environment in the town centre, who would undertake to
provide the roads or other means of transport required, what would be the poltution
effects of the necessary costomer traffic and what would be the situation of those who
did not have a car?

More generally, the market is not necessarily capable of taking account of
everything which is important in life. It is hardly possible for the authorities to manage
the natural environment without correcting some of the effects of the market. And how
is it possible for market mechanisms alone io ensure a decent old age for those who
do not have the means {0 pay the true cost of living in an old people’s home or staying
in hospital?

Despite these disadvantages, 100% privatisation may appear to be the
necessary or even ideal way to make an activity sufficiently effective. But the
possibility of combined solutions should not be ignored; this is true, if for no other
reason, because the retention of some means of supervision by the authorities may
prove necessary even after the privatisation exercise has taken place.

Let us take the example of an old people’s home: the invitation to tender
procedure is nermally used for the construction of a building of this kind. But similar
procedures are also conceivable in the case of some of the services provided for
customers in the home (washing, cleaning, canteen facilities, etc.) or, quite simply, in
the case of the management of such institutions. In such cases, all that remains for the
authorities to do is to assume responsibility for financing and - in any case - for some
supervision of the way in which the old people’s home is used.

These examples represent only a small number of the very many combined

operations which are possible between the so-called mechanisms of the private market,
on the on¢ hand, and those which are covered by public law or belong to the public

- 140 -

sector, on the other. We find here again all the influence of the concept of privatisation
that we have just described (see III above).

This concept covers possibilities for protecting the interests of users and others
that are too varied and too numerous to be reviewed here. For the purposes of our
attempts at analysis, however, a distinction must be made between a number of
categories of possible protective measures. Thus, distinctions may be made between
situations where protection is ensured by (1) public or private regulations and (2) direct
or indirect measures. In addition, (3) responsibility for maintaining the measures
adopted may be assumed by a public or private body.

These factors may be combined in different ways. It goes without saying that
any one of the possible combinations does not necessarily rule out the others.

The legal system as derived from the body of laws or regulations constitutes
the basis for protecting the public interest. The market itself is only conceivable within
the legal framework of a particular time; thus, it is necessary to refer to this framework
in order to determine both the means and extent of freedom of contract and the forms
permitied for a particular commercial activity.

In daily economic life, however, standards of private origin tend to dominate.
The most usual form of this is clearly the individual contract. But, increasingly, even
the content of such acts tends to be determined by texts drawn up unilaterally ether by
a particular individual operator whose pesition on the market is strong or by groups of
industrialists or businessmen. Thus, someone who goes to a bank or an insurance
company usually has little chance to conduct genuine negotiations on the content of the
contract into which he seeks to enter. And from one bank to another the terms
proposed tend to be more or less identical,

In the best of sitnations, therefore, the "consumer” may be compelled to
choose from a very small number of pre-determined proposals. And, in other cases,
as far as the essential conditions are concerned, there is only a single contract available;
the consumer’s choice is limited, therefore, to deciding whether or not to go ahead on
the basis of the sole proposition which is made to him,

The current wrend of using standardised documents has many arguments in its
favour. However, they may also reinforce the inequalities that exist between those
involved in the market or may create new ones. Such inequalities include some clear
risks of abuse which the authorities may feel obliged to prevent.

In such a case, the introduction of detatled restriciive legislation in place of
standard contracts is not the only method available. The authorities are also able to
subject the content of the terms of contract imposed to some measures of supervision.
Such supervision may be exercised preventively (authorisation, etc.} or punitively. The
tasks of supervision may be entrusted to a public or semi-public organisation
responsible for safeguarding the interests involved (consumer embudsman, various
boards, supervising authorities responsible for anti-trust or anti-poilution measures,
etc.). But there is also the possibility of associating organisations governed by private
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law with the exercise of supervision; thus, it may be proposed to authorise standardised
contracts only where they have been drawn up in negotiations between the company
or commercial group in question and a representative of the consumers (approved
association of consumers’ various wade unions or other organised groups).

A certain amount of supervision by representatives of some private interests
may also be encouraged by other means. Thus, the payment of subsidies to consumer
associations or other users will normally help increasing their influence in relation to
commercial interests. And increased access to justice for particular types of activity
should be one of a number of other measures capable of having similar effects.

In addition, there is clearly also the group of fairly classic measures involving
direct and indirect public supervision over the establishment and operation of particular
types of private or privatised activity (concessions, contribution to financing, taxation
policy, purchase of shares, representation on boards, etc.).

It goes without saying that the possible range of such measures is very big.
We shall simply point out here that quite often the success of efforts to protect
particular interests may be increased when they are made in conjunction with those
who feel most directly affecied (individual or group vsers, nature conservation societies,
etc.). The authorities have many ways of facilitating or directing such activities.

4, Measures adopted in connection with a particular privatisation operation

When any privatisation ¢xercise is carried out, the activity involved will be
subject to a number of general protective measures. Where these measures as a whole
are able to ensure an adequate level of protection, additional efforts are not required.,

It is clearly also possible that a particular privatisation exercise may reveal a
defect in the previons arrangements and so lead to corresponding additional measures.

Where, in such a case, it is a new measure of a general character which proves
desirable, reference may simply be made to what has just been said (see 3 above). The
following comments, therefore, will be restricted to protective measures related to the
particular privatised activity which give rise to them. However, even in this area, we
come up against distinctions to which we have already referred in connection with the
general measures, Special protection may also be based on public (legislation, etc.} or
private (contractual) norms or standards and may be ensured by direct or indirect
measures. Observance of the measures adopted may be ensured by public or private
bodies acting alone or together.

One form of privatisation may be cited to illustrate some key aspects in this
line of reasoning (see also IH above): responsibility for providing some services or
undertaking certain public works is currently given to persons governed by private law,
The cost of such operations may be covered directly by the relevant public fund or else
the payment procedures are determined by them (fixing of the unit price to be paid by
customers, etc.). And, in particular, the content of the tasks delegated is defined in
advance by the public organisation involved.
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In all these cases, the attempts to protect the interests at stake should begin ai
the moment when the projects to be delegated are chosen and defined. Here the whole
interplay of democracy and non-contentious administrative procedures should be
considered, but that is outside the framework of this repori.

Once the project has begun and been carried out, the most important basis for
specific supervision lies in the parameters which have been established - in tender
specifications or in other ways - for the management of the privatised activity. In
particular, subsequent specific supervision may be based only on those same conditions.
Comparison with the basic procedures for mutual supervision by the parties © a
contract may be quite justified.

However, complete confidence should not be placed in this basic system, As
in the private sector, the public bodies which, as "parties”, are supposed to maintain the
conditions set sometimes lack the technical competence or even financial means
required for that task. And the attention, in particular, of those responsiblie for preparing
and carrying out a privatisation exercise easily tends to shift towards those technical
aspects of the operation with which they are usually concerned. If such an organisation
alone is responsible for the iask of determining the conditions 0 be observed and of
checking wheiher they have been met, a number of major considerations - e.g.
ecological, aesthetic or social - may be ignored.

Generally speaking, therefore, an adequate level of openness and adequate
rights of expression should be ensured in connection with the activities in question, In
the first place, such measures should cover the interests of potential users in the
decision-making process. But an objective which is just as important must be to open
the way to participation by groups which can speak for the widest possible range of
legitimate interests, particularly those which will not necessarily be covered by the
organisation directly responsible for the privatisation exercise.

Such measures of adminisirative openness are also important - before and after
privatisation - in laying the basis for genuine competition between those who propose
to bid for a particular activity which is 1o be privaiised (e.g. between the applicants for
a public works contract).

In addition, where there is as much openness as possible, this could help
restrict the possibilities for corruption which are inherent in any administrative or
political departiment. It is generally well known that staff in departments which muse
deal directly with commercial interests (procurement departments, buildings department,
etc.) are those mosi exposed to possibilities of this kind. The current trend in favour
of total or partial privatisation, therefore, will tend to lead to an increase in the number
of situations exposed to such risks,

Where the conditions laid down for a particolar case of privatisaiion are
breached, the question of sanctions arises. In the last resort, outright withdrawal of the
concession, eic., in question may be considered, with or without additional measures,
such as restitution of the goods which have been granted.
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Better means to mastery of situations where conditions are breached than those
provided by general legal mechanisms should perhaps be sought here. To this end,
special clauses may be included in the contract (tender specifications, etc.) drawn up
for each case of privatisation. Thus, a clause providing for immediate cancellation
where it is duly established that some key features of the contract have not been
observed may prove effective, even if this involves agreeing to an additional legal
guarantee against any abuse of such measures (right of appeal, etc.).

However, the real possibilities for taking action to counter unacceptable
behaviour may depend on the existence of effective competition in this segment of the
market. Even a clause allowing for immediate cancellation may prove useless in
practice in cases where a private operator holds a de facto monopoly. General legal
measures - €.g. in terms of criminal law - are not always so weak,

In this respect, it should be noted that some privatisation measures may help
upset the balance of a market whose good health is often a condition for their own
success, Thus, where a company is given responsibility for all the public transport in
a town or where responsibility for the whole of a household refuse collection service
is given to one privaie company, it is to be assumed that these contracts have been
granted to those who have offered the best price and the best guarantees that they will
do the job properly. But if they continue to do this work for a long time, truc
competition in the cuirent segment of the market may

disappear simply because potential competitors no longer have adequate conceptual or
technical means of production. And the situation may deteriorate yet further if the
public organisation itself has given up all the production facilities which it had in that
area.

For other reasons, (oo, the objectives sought may linit the possibility of setting
special conditions for a privatisation exercise. Where the activity in question may be
subject 1o very strict legal constraints, some of the advantages which the prospecis of
its privatisation is supposed to offer may be reduced. Not only, therefore, may sach
constraints limit the possibilities of obtaining valid offers in response to the prices set,
but the guality of the services offered may also be influenced by them. It is
conceivable, therefore, that a maximumn level of protection is not desirable.

Swrict measures of protection are easier to imagine where they cover only a
transitional period between the previous condition and the privatised condition of the
activity in question. In the following section (V), we shall come back to this point.

We may add, finally, that the introduction of special provisions is usually
pointless where they duplicate the general system of protection in the sector concerned.
In the long term, the accent should be placed on the need to maintain a satisfactory
level of protection in society as a whole.
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V. MEANS OF PROTECTING FORMER EMPLOYEES OF PRIVATISED
ACTIVITIES

In this part of the report also the question raised by the title may be interpreted
in such a way as to suggest that protection is better before than after a privatisation
exercise. And this view is easier to accept in the case of protection of employees than
in general. While civil service employment has traditionally involved special duties,
some protective measures giving exemption from ordinary law have also benefited civil
servants.

Everything depends however, on the time and the country which it is proposed
to consider. This is already due to the fact that not all employees of the public sector
benefit from the same safegoards as civil servants under permanent appointment, as it
may be the case for employees of some kinds of State-enterprises operating in the
industrial or commercial sector.

A satisfactory answer to the basic question can not be given either without
considering the different forms of privatisation. The following comments will be
restricied to cases of privatisation which may significantly alter the condition of
employees. Such a definition, which is far from being clear-cut, may rule out a large
number of partial privatisation exercises.

Normally, the main object of a privatisation trend is to make the activities in
question easier and less costly to undertake and so - in short - more effective. And
where a fairly substantial ransfer from public to private sector is considered necessary
to achieve this aim, this is usually because the legal and staffing constraints of the
public activity involved are considered to be too cumbrous and restrictive.

In this connection also the main obstacle to special measures of protection
may, therefore, reside in the very aim of the privatisation. If the exercise in question
is intended to lighten the financial burden represented by a staff complement that is
considered (oo large, it would hardly be reasonable 10 exclude the possibility of
dismissing a number of people. And if the recruitment of staff with certain abilities
that are badly represented within the company is thought to be urgent, it is not possible
to consider keeping all the career guarantees normally given to the employees.

A fairly pessimistic approach should be adopted, therefore, towards the
possibilities of protecting the former employees of an activity privatised in the way
indicated here, But this approach calls for some qualifications, to only two or three of
which we shall refer here.

Although it is necessary, at the outset, to assume that a large number of
measures of protection which give exemption from ordinary law will be contrary to the
main objectives of a particular privatisation exercise, special protection, but for a more
or less long transitional period only, may, nevertheless, prove desirable. In the case
of privatisation exercises where it would be possible to keep former employees in their
normal jobs, they may, for example, be guaranteed their normal work provided that
they agree to go on a course o update their skills, In this way, they will at least be
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given a choice between continuing their careers and becoming unemployed, which will
gasily appear to be the only alternative solution.

If dismissals are necessary, they may be carried out with greater or lesser
abruptness. Thus, it may be a good idea to give those affected some time to find new
jobs or at least to give them some financial compensation, €.g. paid early retirement,
And for the youngest of them, an offer of in-service training, guaranteeing them a
certain standard of living while it is going on, may appear (0 be a humane measure
which, at the same time, is likely to raise the general standard of waining in the given
society.

In the third place, it is possible to consider giving preference to former
employees when posts fall vacant elsewhere in the public sector provided, clearly, that
they have an adequate level of training, etc.

The point of departure for any attempt to find additional types of protection
must be that those involved may be victims of dismissal regardless of their behaviour
or their personal performance. These decisions come in the wake of deliberate
movements which are not binding on the authorities involved in the same way as, for
example, bankrupicy.

In addition to those who are the victims of an exercise to privatise a
previously public activity, however, there are those who become unemployed as a vesult
of problems experienced in the economic life of the country in general.  Special
measures to assist the former rather than the latter can only be justified if they are
temporary. It should be assumed, therefore, thai, in the longer term, more general
considerations will have to be taken into account even where the aim is to protect the
former employees of privatised activities.

VL CONCLUSION

In the previous paper, much emphasis was laid on the need (o start with a
relative concept of privatisation. Between the two extreme solutions - i.e. those where
the activity in question is 100% public or private - there are a large number of
intermediate possibilities. These are likely to provide as many possibilities for
governments that wish to make the operation of the public sector - and thal of the
whole of society - more efficient without denying the need to find appropriate solutions
in each case.

In fact, partly as a result of the need to protect a particular interest, most cases
of privatisation will be included in one of the many intermediate categories rather than
under the extreme solution.

In addition, attempts at protection should mainly focus on developing the

general system of protection for different categories of interest. The existence of an
adequate level of general protection removes some of the point of special measores
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giving exemption from ordinary law. In additon, the possibility of imposing such
measures during a particular privatisation exercise may prove limited, given the purpose
of that exercise. Thus, privatisation designed to reduce the cost of an activity cannot
be envisaged where the possibility of an appropriate number of dismissals is ruled out.

Finally, the current trends in favour of the private sector do not always entail
a co::resp()nding cut-back by the authorities. Quite often, they may give rise to new
requirements for protection and supervision, which may even call for more complex
forms of state intervention than was the case previously.

ke

‘ In d?fferent countries the literature dealing with the topics tackled in this report
1s toe voluminous for even a selective reference to it to be considered here.

_ ‘Ho".vever, the author of this report has made some points analysing the concept
of privatisation in two different texts edited by Charles Debbasch : Les Privatisations
en Eyrope (Paris, 1989 (CNRS), pp. 143 et seq.; Les Privatisations en Norvége) and
in the Revue internationale de droit comparé - Jowrnées de lg Société de 1égislation
comparée, 1990 (Paris), pp. 341 et seq., - (Remarques sur la notion de "privatisation”).
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PRIVATISATION AND CONSUMER PROTECTION
Co-report presented by
Mr, Ewoud HONDIUS

Professor of Civil Law at the University of Utrecht (Netherlands)

1 INTRODUCTION

Twenty five years ago, while a stadent at the Law School of Columbia
University (New York), I was invited by the late Professor Wolfgang Friedmann to
write a paper on the position of consumers in nationalised industries in France and
Great Britain. In this paper for the XXIst Colloquy on European Law, I will iry to
present what appears o be the opposite figure: the position of employees and - mainly
- consumers in privatised industries in - some - European countries.

The change from nationalisation to privatisation marks one of the most
important developments of present society, both in Eastern and Western Europe.
"Privatisation, it seems [to Cosmo Graham and Tony Prosser, Privatizing Public
Enterprises/Constimtions, the State, and Regulation in Comparative Perspective, Oxford,
1991, p. 1], is sweeping the world". In many countries of the third world, the success
or failure of privatisation nowadays is often quitessential for the survival of a nation,

In this report I shall not deal with privatisation worid-wide, Rather, I shall
concentrate on the question what Jessons Eastern Europe may draw from Western
Europe’s experience with privatisation. In keeping with the title of my report, I shali
emphasize the position of the consumer.

In Eastern Europe, experience with privatisation is as yet limited. One of the
most successful efforts seems to be the work of the German Treuhandanstalr. Created
in March 1990 by the former German Democratic Republic to manage some 10,000
enterprises, grouped together in 214 Kombinate, its task was converted by Act of 17
June 1990, to privatise these very enterprises'. By the end of 1991, some 5,000
enterprises had been sold off; another 6,000 were awaiting a decision.

'W. Buchholz, East Germany: the Privatisation of Staie-owned Companies,
S Butterworths Journal of International Banking and Financial Law, pp. 179-180
(1991).
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This paper is divided into nine paragraphs. Paragraph 2 will be devoted o
some general observations concerning the areas, objects and techniques of privatisation,
In the following paragraphs, substantive law (para 3), enforcement and procedural law
{para_4), representation of the employees interest (para 6). representation of the
citizen’s interest (para 7) and constitutional law (para 8) will be dealt with, before 1
arrive at some conclusions (para 9).

2. AREAS, OBJECTS AND TECHNIQUES OF PRIVATISATION

Privatisation is often associated with business activides. Business activities
in a broad sense, that is. Thus, Anne Drumaux mentions nine areas in which
privatisation may take place: (a) air transport, (b) railways and local transport, (c) post
service and telecommunication, (d} maritime transport, (¢) radio and television, (f)
energy, (g) financial institutions, (h) health, pensions, (i) education?,

I would argue that privatisation is part of a wider process. This process
includes the mon-profit sector of the economy and even covers such intangibles as
crime prevention. This is in line with the professed goals of privatisation, which
include maximisation of the yield to the public purse, promoting a share-holding
democracy, national independence, promotion of competition, facilitation of employee
share-ownership, and preservation of employment. These objectives may be mutually
conflicting®,

In line with this diversity, the techniques of privatisation also vary widely.
Privatisation is usually considered to cover selling off State-enterprises. Most authors
agree that there is more to privatisation. Thus, Professor Smith argues that making
customers pay for services provided by public enterprises, granting licences and
concessions for activities which would otherwise not be allowed, subsidising private
organisations or individuals with public funds, subcontracting, offering customers a
choice between public and private schools, and making citizens pay a contribution to
television channels all are possibilities between the two exwemes of 100% public and
100% private solutions. The French author Rapp mentions ten types: sale of assets,
sale of shares, dilution of public ownership by creation of shares, wansfer of shares to
workers, privatisation of management, liquidation, privatisation of subsidiaries,
dismanding of monopolies, concessions and deregulation®. Vincent Wright lists eleven
dimensions of privatisation®. The American political scientist Madsen Pirie even offers

*Anne Drumaux, Privatisation = moins & Etat?, thése ULB 1985, Bruxelles, 1988,
pp. 136-143,

*C. Graham, T. Prosser, Privatizing Public Enterprises; Constitutions, the State and
Regulation in Comparative Perspective, Oxford 1991, pp. 19-33.

*L. Rapp, Techniques de privatisation des entreprises publiques, Paris, 1986,

*V. Wright, Le privatizzazioni in Gran Bretagna, Rivista Trimestrale di Diritio
Pubblico, 1988, pp. 86-87,
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twenty-one methods®. In this sense the election programme of Great Britain’s
Conservative Party, which is to make public enterprise responsible and liable for bad
service, may be seen as a privatisation effort.

One of the most astonishing techniques of privatisation is described in Dr, Petr
Kotib’'s report to this Colloguy:

"Every Czechoslovak citizen is entitied to 1,000 voucher investment points for
which he must pay a more or less symbolical sum of 1,600 Czechoslovak
crowns (about 33 US dollars). The investment points are then exchanged for
shares of companies at the “voucher investor’s" own discretion, the amount
of shares received for each investment point varying according to the other

investors” interest in the same company.”

[One aspect which has been of considerable interest to the growth of the
private sector, is legislation aimed at enabling groups to be formed and act. Some
examples of such legislation are the laws on incorporation of companies, the laws on
the establishment of associations, the granting of the right to go (o court, [0 trade
unions, and - more recenily - 1o conswmers” and environmental organisations. Although
such developments have sometimes been introduced by the courts, it is usvaily the
legislature which introduces them. Anyway, both the courts and the legislature belong
to the public sector and therefore these developments may be compared to the
privatisation in its narrower sense as set out above.]

[It is appropriate at this point to mention yet another development which
touches the privatisation discussion. In North America, Law & Economics has proven
1o be a popular approach to many legal issues, including the public/private sector
debate. Thus, even criminal law questions such as whether or not prisons should be
privatised and on the effectiveness of anti-drinking legislation have been discussed
under this heading. The Law & Economics approach has become increasingly popular
in Western Europe in the last decade.]

3. FROM CITIZEN TO CONSUMER

A major impact of privatisation on the users of nationalised industries lies in
the applicable substantive rules. Throughout Europe, the traditional State sector is to
a greater or lesser extent deemed to be governed by what in continental European
terminology is called public law as opposed to the private law which deals with
relations between private citizens. It has always been a highly debated question where
to draw the line between public law and private law. Should the criterion be the nature
of the activity concemed, the supply of goods and services belonging to the private law
sector and specific activities to the public law? Or should the question whether or not
one of the parties concerned is a State agency be decisive?

$Madsen Pirie, Privatisation in Theory and Practice, Aldershot, 1988,
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I shall look into this question in an area in which I have been doing research
doring the past years: unfair contract terms. A large number of West European
countries have recently adopied legislation on unfair contract terms. The question rises
whether or not this legislation applies to relationships between consumers/citizens and
public enterprises. I shall take the Dutch sitnation as an example. When the relation

is of a private law nature, the producet/retailer being the State, it usuatly is not doubted
that the legislation applies’.

What is more: there may lie upon the State a special duty of care which an
ordinary contracting party will not have to live up t0®. The case in which this rule was
set out also teaches us that public policy is not a valid defence for a public agency
when it is accused of imposing unfair contract terms. In the case concerned, the public
policy invoked by a municipality which forced house buyers to subscribe to a cable
television scheme sponsored by the municipality was to free the community from the
forests of television antennae which were so frequent in pre-cable days.

A more interesting question is whether the unfair contract terms legislation
applies in the public law sector. The question may also be phrased differently: should
a public entity be allowed to escape employee and consumer protection by using a
public law rather than a private law way. In the Netherlands, the question is heavily
debated®. However, even those authors such as Jongeneel' who argue that unfair
contracts legislation does not apply to the public law sector concede that the norms of
this legislation have an indirect effect in that they are relevant when checking whether

or not a public eatity has commiited abus de pouvoir. This view has been adhered to
by the Dutch Government'!,

?As to Dutch law, see F.J. van Ommeren, Nederlands Juristenblad, 1990, pp. 132-
137 and R.H.C. Jongeneel, De Wet algemene voorwearden en het AGB-Gesetz, thesis
VYU Amsterdam, Deventer, 1991, p. 74.

*Hoge Raad, 25 April 1986, Nederlandse Jurisprudentie, 1986, Nr. 714 (Note
W.C.L. van der Grinten).

’B. Wessels, Weekblad voor Fiscaal Recht, 1989, p. 1303, argues that the law also
applies to public law contracts.

"“Jongeneel, thesis, at p. 38. In this sense also J.B.M. Vranken, in: J.AF.
Kobussen and M.H. Peters (eds.), Bestuursrecht en Nieuw BW, Zwolle, 1988, p. 37.

"Parlementaire geschiedenis Nieuw Burgerlijk Wetboek boeken, 3,5 en 6,
Invoeringswet, p. 1570.
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4. COUNTERMOVEMENT: DOES THE PRIVATE SECTOR TURN
PUBLIC?

Perhaps less visible, there is another current which in the long run proves to
be of interest. It is that large - and perhaps even small - companies ane (o some extent
restricted in their traditional freedom to contract by public law considerations. This is
once again not a recent phenomenon, Long before European legisiation laid down the
transport industry’s obligation to take on any passenger, the common law doctrine of
the common carrier had adopted this view. But in recent years, there has been a
growing body of case-law and legal writing arguing for the extension of this doctrine
to for instance, banking services.

The legal technigvne most often used to reach this result is that of direct or
horizontal effect of human rights, as it has been elaborated especially in Germany.

3. FROM OMBUDSMAN TQ COMPLAINTS BOARDS

In the area of procedure, citizens/consumers who enter into contracts with
privatised industries in most countries are no longer entitled to address the
(Parliamentary) ombudsman of their country, Instead, they are now compietely free
t0 address one of scores of private arbitration tribunals which have sprung up all over
the Benelux.

Not in all countries is access to an ombudsman limited to the public secior.
In British Columbia, the ombudsman is authorised to recornmend standards of trade
practices to private enterprises during a certain period following privatisation'?. And
in Portugal, the Provedor de Justica controls not only public enterprises, but also
private enterprises the shares of which are in majority publicly held or which operate
in the public domain'’,

6. REPRESENTATION OF THE EMPLOYEE INTEREST

There is little doubt that employees are better off in private industry. For one,
they are entitled o participate in the corporate management by way of worker’s
councils. In the public sector, such councils are usually absent. The one drawback for
employees is that the private sector does not offer the same level of job security as
does the pablic sector.

“Although nationalisation was perceived as a victory for working-class
interests, little nstitutional machinery was provided for the incorporation of
such interests into the indusiries’ policy-making processes. At a later date, in
the early 1970s, some experimentation was made in appointing worker-

M. Luis Silveira, Privatisation and citizen’s rights, Note presented to the XXIst
Colloquy on European Law, Budapest 15-17 October 1991 (I1L.B.2).

M. Luis Silveira, ibidem.

- 152 -

directors to boards at various levels in the steel indusiry and the Post Office,
but these were half-hearted and had disappointingly minimal results (Graham,
Prosser, p. 9)."

Employee share ownership is promoted in France principally by Articles 11
and 12 of the Law of 6 August 1986, giving employees an advantageous position in
relation to OPVs, notably by way of the reservation to them of 10 per cent of the offer:
a discount of up to 20 per cent on the offer price; extended payment terms; and the
attribution of fee shares', The United Kingdom has not comparable legal provisions,
but in every flotation employees have in fact been offered advantages analogous to
those available in France, to a value which has generally been in the range of £400 o
£600 per employee.

7. REPRESENTATION OF THE CITIZEN’S INTEREST

Once an industry has been nationalised, the interest of users and employees
is_ well protected. This fallacy has often led former socialist countries to believe they
did not need worker protection, or for that matter, consumer protection. Unfortunately,
theory and practice do not conform. The public entities which govern nationalised
industries, often have a better eye for profits than for extending the protection of their
employees, let alone that of consumers.

. There are many techniques for solving this problem. One such technigue is
giving consumers their own platform on which they may advance their position.
Giving consumers a representative on the Board of Directors is perhaps somewhat far-
fetched, but providing for this interest by the introduction of consumer marketing may
well be the key to regular business success.

8. CONSTITUTIONAL LAW

Privatisation has raised a number of constitutional issues in European
countries. Vaak geven grondwetten bepalingen over wat de overhildstaak is. Bijv.
Duitse grondwet. Thus, in France the Conseil constitutionnel has subordinated the
constitutionality of privatisations to preserving national independence'®,

An example of issues left out is the question whether some privatisation
processes which favour a nation’s own nationals do not run counter o the anti-
discrimination provisions in the Treaty'®,

14, H v . . . , .
O. d’Ormesson, M. Martin, L' élaboration des lois de privatisation: présentation

générale du cadre juridique, Droit et pratique du commerce international, 1987, pp-
405, 446-448,

YDecision of 25 and 26 June 1986.

"“Marie-Chantal Boutard-Labarde, Droit Communautaire et Privatisation, DPCI
1987, pp. 493-504,
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"L’ incidence du droit communawiaire sur les opérations de privatisation n’a
gueére retenu lastention de la doctrine”, as one author observes'’. The author
attributes this lack of interest to the relative novelty of the subject and the prevailing
idea that privatisation is a natural ally of the EEC’s economic principles'®.

Three of the questions which however have been raised in this regard concern
Articles 52, 221 and 86 of the EC Treaty'®. The efforts of most Member States to
keep shares in privatised industries in the hands of their own citizens may be in breach
of the freedom of establishment of Article 52, Article 221 similarly prohibits
discriminating against citizens of other Member States in the area of shareholding.
Finally, Article 86 of the EC Treaty, as interpreted in the Continental Can case™, may
prevent a State from selling off to a company which already has a dominant market

posilion,

All of these issues only have an indirect effect upon employees and
consumers. Employees already employed may arguably benefit from being part of a
company with a dominant position. Consumers, on the contrary, will usually benefit
from competition.

9. CONCLUSIONS

This paper has dealt with some legal aspects of privatisation with reference 1o
the consumer and the employee interest. Before armmiving at conclusions, we should
perhaps be aware that there is also a non-legal side to the coin. Privatisation, whatever
its defects and virtues, stands for developments which are widely applauded nowadays.
Especially when appreciated in its broad sense, many procedures which we may not
have thought of as privatisation in the first place, bring new life to old government
services.

Within the bounds of legal action, it is clear that privatisation is today’s
magical catchword. What it exactly stands for, however, is less than clear. This paper
has set out to explore the regulation and legislation conceming privatisation. It will
have become apparent that both employee and consumer interest may benefit from
privatisation efforts.

YRobert Kovar, Nationalisations - privatisations et droit communautaire in: Jiirgen
Schwarze (ed.), Discretionary Powers of the Member States in the Ficld of Economic
Policies and their Limits under the EEC Treaty, Baden-Baden 1988, pp. 97, 113.

Brbidem.

YMarie-Chantal Boutard-Labarde, Droit Conununauntaire et Privatisation, DPCL
1987, pp. 493-504.

DRec. 1973, p. 215.
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PRIVATISATION AND CITIZENS' RIGHTS
Note presented by

Mr. Luis Novais Lingnau da SILVEIRA
Deputy Mediator (Portugal)

L INTRODUCTION

This brief communication is intended only as a summary of the questions that
should be considered in connection with the changes resulting from privatisation as they
affect citizens’ rights.

As a general remark, one might begin by pointing out that the word
"privatisation” has more than one meaning, since it includes legal transactions that
differ in scope.

The most typical of these operations are:

- transformation of a public service into a private corporate entity;

- transformation of a public enterprise into a private enterprise.

We shall attempt to draw a distinction between these two aspects of
privatisation in the note that follows.

iI. MAIN RELEVANT ASPECTS

A, General criteria for administrative action

In most Council of Europe countries, legislation (sometimes even the
Constitution) and case-law embody general criteria for action by the public
administration in its relations with individuals.

These include the principles of justice, equality of treatment, impartiality,
proportionality, and, expressed negatively, prohibition of arbitrary or unreasonable
procedures.

This applies particularly to the exercise of discretionary powers by
administrative authorities. That is why the Council of Europe Committee of Ministers,
in its Recommendation No. R (80) 2 adopted on 11 March 1980, deemed it necessary
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to state {Principle II., paras 2, 3 and 4) that in exercising discretionary powers, the
administrative authorities must act with impartiality and objectivity, observing the
principle of equality before the law, and maintaining a proper balance between the
purpose of the decision and any adverse effects it may have on the rights, liberties or
interests of persons.

These principles may also be applicable (though less strict in their
requirements) vis-a-vis public enterprises - particularly those which, like banks or
insurance companies, not only carry on a productive activity but also enter into frequent
contact with citizens, to whom they provide services of a general interest.

However, compliance with these general principles and rules can no longer be
required of public entities once they have become private corporate entities (companies
or associations).

B. Transparency

Most countries have already accepted ransparency as one of the fundamental
requirements for a modern public administration.

Thus, the majority of Council of Europe States accept and incorporate this
principle in their domestic law, at legislative or even at constitutional level.

This also reflects the practices specifically advocated by the Council of
Europe, in recommendations adopted more than a decade ago.

Thus, Principle II of Resolution (77) 31, adopted by the Couacil of Europe
Committee of Ministers on 28 September 1977, provides that the individual must have
access W administrative files and information.

Moreover, in pursuit of a still broader objective, in accordance with the "open
file" or “open government” criterion, Recommendation No. R (81) 19, adopted on 25
November 1981 by the Council of Europe Committee of Ministers, affirms the
principle of access to administrative documents and files, even by persons having no
specific interest in the matter,

However, it is acceptable that such mles should not be imposed on private
individuals, or on public enterprises in general, given their profit motive and the fact

that such access to their decuments and information might compromise their
competitiveness in the market.

C. Participation

One characteristic of any democratic public administration is of course
participation by citizens at various levels,

Several constitutions already expressly provide for such participation.
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Furthermore, many domestic legal orders embody it in concrete form, either
as regards provision of information to citizens and consequent acceptance of arguments
and evidence provided by them, or as regards involvement in decision-making through
participation in consultative or even decision-making organs.

While some forms of participation by citizens (particularly as consumers) may
be applied to public enterprises, it would seem that it cannot be adapted to private
enterprise.

D. Civil liability

Rules governing the civil liability of the administration for administrative acts
are typically - at least in the Iegal orders of the so-called "continental” system - more
favourable to citizens than those applicable to the acts of private individvals (incloding
cotporate entitics).

This can be seen in various fields:
i Liabiliry for lawful acts

It is very much the exception for private mdividuals to be held liable in civil
law for lawful acts.

On the other hand, many national systems of law assign a general scope to this
principle in sitvations where damage of an exceptional nature suffered by limited
numbers of persons has been caused by the public authorities.

The Council of Europe clearly upholds this solution in Principle II of
Recommendation No. R (84) 15, adopted on 18 September 1984,

2, Establishment of fault

Establishment of the civil liability of the public administration normally
implies the concepts of fault established by objective evidence, which naturally
coniribute to protecting the position of the injured parties.

Thus:

. many legal orders admit the concept of a "fault committed by an official in

the course of his duties", thereby eliminating the need to prove negligence by
a specific individual (the official);

b. very often, too, the fault, or failure, of the public authority is presumed (as

accepted by Principle I of Recommendation No, R (84) 13 of the Committee
of Ministers);
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c. in any case, the fault is normally established through recourse to an objective
criterion, in particular that of reasonable, prudent and responsible conduct
{bonus paterfamilias).

On the other hand, in order for civil liability of private individuals (and
normally also of the public enterprises, which are subject to the general rules of civil
law) to arise, the injured party must prove actual fault on the part of a specific
individual.

3 Liability arising from erroneous information
Increasingly, countries are adopting legislation establishing liability of the

public authorities for erroneous information given to individuals by their officials or
agents.

This principle has not yet been accepted, at least to the same extent, where the
liability of private individuals is concemed. '

E. Procedure

Preparation of the decisions taken by private entities, even corporate entities,
is not normally subject o strict norms.

By contrast the main aspects of preparation and formulation of decisions by
the administrative authorities are currently regulated by law in the majority of States.

Recognition that we are here dealing with one of the most important
guarantees for citizens vis-3-vis the public administration has also led increasingly to
systematisation of such rules in codes of adminisirative procedure.

Among the most important principles governing administrative procedure, one
may single out:

i Guarantees of impartiality

The law very often provides for guarantees of impartiality of the persons
responsible for taking decisions on behalf of the administration.

With this in view, an attempt is made to ensure that the person taking the
decision does not have family or other close links with the persons concerned, or at
least that he should not be under pressure from subjective factors likely to influence his
decision either positively or negatively.

2. Time limits

So as to ensure that the person concerned does not remain powerless, doomed
to wait indefinitely for the administration to take a decision on a given situation,
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national law often sets time limits for the duration of the administrative procedure and
for some of its principal stages.

Since this problem is more pronounced where the exercise of discretionary
powers is concerned, Recommendation No. R (80) 2 of the Council of Europe
Committee of Ministers makes specific reference to it in Principle IV.10.

3. Righis of the defence

The key element and the touchstone of any open and democratic administrative
procedure is undoubtedly the right of the defence and the right to be heard before the
public authority takes a final decision.

Accordingly, some States have even enshrined it in their constitutions.

» For the same reason, Resolution (77) 31 of the Council of Europe Committee
of Ministers accorded it special prominence, embodying it in its Principle I, at the very
beginning of this international instrument,

4. Statement of reasons for decisions

When the public administration affects citizens” rights or interests, it must give
reasons for its decision and communicate its reasons to those concerned.

N This rule is a requirement, not only for a reasonable and well considered
administrative action, but also for a procedure enabling the citizens affected to respond
in full knowledge of the facts to acts by the authorities that are injurious to them.

_ Particularly in recent years, domestic legal orders have been tending to impose
such a rule, the scope of which may vary.

Resolution (77) 31, which we have already cited several times, defines it in
Principle IV.

Recommendation No. R (80) 2 corroborates it with regard to the exercise of
discretionary powers, in cases where the administrative anthority’s decision departs
from a previous guideline, thereby affecting citizens’ rights or interests,

Conversely, however, as a general rule it will not be possible to apply to
private individuals, subject to the ordinary law, the requirement that they should state
specific reasons for their acts and decisions.

5 Publication and notification of decisions
Acts of ihe public administration must in principle be communicated to the

persons concerned in an official and reliable manner, by public announcement or
notification,
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Such a requirement is not normally laid down as binding on the acts of private
individuals.

F. Control
1. Internal control
Normally, there is an organised or institutionalised system of intemal control

within the public administration, the purpose of which is to review its acts, not only in
terms of their lawfulness, bui also according to the criteria of justice and expediency.

This control is exercised, inter glia, by means of a complaints procedure {a
request for the act to be reviewed, addressed to its author) and of appeal to a higher
authority (a request for examination submitted to the immediate superior of the author
of the act).

This type of control does not exist where private and even public enterprises
are concerned,

While it is of course possible to request the enterprise to amend a decision it
has taken, this possibility is not organised in the form of an institutionalised control
procedure - giving rise, inter alia, to subjective rights for the person directly interested.

2. Control by the courts

Conirol of the public administration by the courts, at least in the countries with
the so-called "continental” system, has a more restricted scope than control by the
courts of the acts of private individuals (or of public enterprises, which are normally
subject o the ordinary law).

In fact, ordinary legal proceedings are still predominantly proceedings to have
an act set aside. This is still fundamentally true, despite certain actions and appeals
aimed at recognition of a right or obtaining judgment against the administration for
performing a certain act. Such actions are exceptional or suppletive, or at any rate
limited in scope.

3. Control by the ombudsman

Traditionally, ombudsmen are a non-jedicial means of controlling the public
administration.

This reflects the original structure of the institution, going back to its
Scandinavian roots.

It was also against that background that the Council of Europe suggested, in

Recommendation No. R (85) 8, adopted on 23 September 1985 by the Committee of
Ministers, the generalised introduction of this institution by member States.
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Asa result, the terms of reference of the majority of ombudsmen grant them
RO powers of direct control over private individuals (although they may instigate the
intervention of the public inspection or supervisory bodies for that purpose).

‘ In the case of the public enterprises, solutions vary, though the most frequent
is to accept that they may be controlied by the ombudsmen,

1. PROSPECTS
A, (eneral comment
Leaving aside the positive or negative economic arguments about privatisation,

it seems possible to affirm that, in general, the rights and interests of citizens are better
protecied vis-d-vis the public adminiswation than vis-3-vis private entities.

Except as regards control by the courts, from the other standpoints considered
above protection of citizens is better under public law than under private law.

In any case, this should be one of the factors to be considered when taking a
decision regarding privatisation.

Farthermore, if a decision to privatise is taken, measures, if necessary of an
innovauve naiure, should be adopted to compensate for the lesser protection afforded
by privatisation,

B. Possible ways and means
1. Consumer protection

The integration of privatised enterprises into private legal dealings should lead
to compensatory increased protection of cilizens as consumers, (0 safeguard their
position.

This should take place, in particular, in the field of jurisdictional or
parajurisdictional guarantegs for "small claims™ institutionatisation of appropriate
systems for appraisal by the courts, mandatory arbitration and/or mediation,

2. Broader powers for ombudsmen

The traditional powets of the ombudsmen might also be reviewed, in the light
of the new requirements resulting from privatisation.

In fact there have already been some interesting examples of this. In particular,
mention should be made of:

a the granting to the Ombudsman of British Columbia (Canada) of powers to
recommend models or standards of conduct to privatised enterprises, for a
certain period after privatisation;
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b. the recent terms of reference of the Portuguese Ombudsman (Provedor de
Justica), which subjects to his control not only public enterprises, but also
private enterprises with a majority public holding, and those operating services
under licence or administering assets in the public domain.

3. A new overall approach
But what above all merits discussion is the possible justification for adopiing

a quite new general approach (o the protection of citizens vis-a-vis privatised
enterprises.

In adopting such an approach, one would simply be following the wise example
of the old Islamic kingdoms which granted the Madhalin - a sort of combination of
administrative judges and ombudsmen - powers of control, not only over the authorities
and officials, but also over men whose social power led them to commit abuses (Ben
Achour - Justice des Madhalin ef jusiice administrative moderne; in Rev. Int. Sc. Adm,,
Vol. L1, 1985, No. 2, pp. 109 et seq.).

On this question, one would thus take as a starting point a consideration similar
to that which lies at the root of the concept of Drittwirkung, or the legal effect of
human rights on relations between individuals, This concept seems justifiable where
such persons have a de facio dominant economic or social position, upseiting the
formal legal balance of their relations with ordinary citizens.

The task would thus be to weigh up the possibility of applying all or some of
the legal institutions hitherto reserved for relations between citizens and the
administration to relations between citizens and privatised enterprises holding a de jure
or de facto, real or virtual monopoly, or to which citizens are in any case obliged 0
have recourse in order to obtain the goods and services necessary for their lives and
normal needs.

If we ignore this aspect, we may attract criticism similar to that already so
acutely expressed by Jean Rivero with regard to the Drittwirkung of human rights: "To
escape the arbitrary acts of the State only io fall beneath the domination of private
individuals would simply be to exchange one form of servitude for another” (in La
protection des Droils de I Homme dans les rapporis enire personnes privées - René
Cassin Amicorunt Liber, Vol 111, p. 322).
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REALITY ASPECTS OF PRIVATISATION LAW
The Greek example
Note presented by

Dr. Leonidas N. GEORGAKOPOULOS*
Professor of Law at the Athens’ University (Greece)

I OBJECTIVES AND OBJECTIONS
1. Objectives

The objectives have come up in the discussion started mainly in the electoral

pcric.)d’ of ‘1989; they may be summarized and divided into political, electoral,
administrative and trade union objectives.

a. Political

‘ Political objectives are those referring to the general program of parties and
?helr corresponding ideologies. They go beyond the following special objectives and
1nclu§le as a separate value the axiomatic belief in the private economy. In this respect
they incorporate the utilitarian objective as well as the ethical objective of personality

development. They can be considered, historically, as a direct effect of English or
Angloamerican politics.

' lProfessor of law, Athens University Laws Dep., and lawyer in Athens;
puphca‘uons in Greek (law of companies, manual of commercial law, law of continuous
obhgguons, mortgage credit, Athens stock exchange and Greek capital market,
conmbu.tions to commercial law reform) and German Law (establishment of a
corporation, convertible bonds) and law critique and sociology (the Voice of law, the
Sinner State, Seizure of Power); lawyer for the A gency for business reconsiruction in
the Supreme Administrative Couri (1985-1986) and in the Court of the EC (1990.
1991); anthor of a draft of a new commercial code in the Drafting Committee of the
Ministry of Justice {1991).
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b. Electoral

Electoral objectives refer to the eqnality of political opportunity beiween a
ruling party and opposition parties in coming elections. Ruling parties use the Staie
apparatus as a means of vote atiraction through appoiniments of voters as‘State
employees and civil servants, The bigger the State apparatus is, the bigger is the
possibility for the ruling party to appoint voters as employees and civil servants. 1t has
been remarked thai the growth of the State apparatus and of the State sector of the
economy was o supply to the ruling party an increase of possibility of such
appointmenis.

The ruling parties have additional reasons for enlarging the public sector of
the economy, namely the difficulty of appointing public servants in the public services
and the saturation of the public services with personnel.

The difficulties of appointing civil servanis in the public services refer (o the
duration, the formalities and the material prerequisites of such appointments, depending
upon the existence of vacant plan positions, of succeeding in admission examinations
and in publication of such appointments in the Official Gazette.

On the contrary, the appointment in the privaie sector of the State - the public
sector of the economy - is free of the prerequisite of a vacant plan position, is free
from the prerequisite of succeeding in an examination and is free of publication. It can
happen therefore quickly, without material prerequisites and without the disclosure of
the massive appointments in years of coming elections. A strict system of State budget
and expense auditing, which does not exist in the private sector of the State, mainly in
State corporations, has made the growth of the private sector of the State more
attractive to party politics, Parties in the opposition have made this misuse of
appoiniments a basic point of departure in favour of privatisation.

c. Administrative

Administrative purposes can be characterized as the most essential situation,
State economic units in all sectors of the Greek economy have performed in a negative
way. Cost and quality of their services and goods, managerial scandals and
inefficiencies, and distorting effects of the State sector of the economy on the rest of
ithe economy, especially a tendency of the Greek State to regard its Seate sector as a
sector which has 1o be subsidized by State assignments, as if it were a huge closed
economy, have led o a global bottleneck in the State sector not only of the economy
but of the whole State apparatus in general. Public utilities and social security services,
both belonging to the State apparatus, started to accumulate huge debts of the other
State entities as a form of financing. The managerial inefficiencies and shortcomings
were nof in a position ¢ be controlled by the ruling party, since most managers
belonged to its members and were not really chosen according to efficiency. Any
disclosure of managerial inefficiency was a disclosure of inefficiency of the ruling party
and therefore painful, Working moral in State economy decreased easily and ofien.
All these failures were so big, as big was the State economy in itself. The more
property, the more personnel, the more services and goods production the State had to
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administer, the more frequent and extended were the administrative inefficiencies of the
State sector of the economy. The malaise of the State sector of the economy passed
easily to the public services themselves, where conditions of work and remuneration
of personnel were harder, but noi acceptable, so long as a more favorable private sector
of the State was accessible. A tendency appeared therefore that public services were
turned to private entities of the State in order to avoid the discrepancy of working
conditions between public services and the private sector of the State. The task of
administering the private sector was beyond the power of the State apparatus and made
the task of administering the public services even more difficuit,

d. Trade unions

Trade untonist objectives refer to the special appearance of trade union power
it the private sector of the State economy. This was the result not only of real politics
and real forces in the various sectors of the Siate economy, but also to the different
legal statys of sirikes in the public services and in the private sector of the State. The
frequency and duration of strikes in the private sector of the State was exceeding both
the public services strike rate and well as the strike tate of the private sector of the
whole economy.

2, Objections to privatisation

Opposition to privatisation comes mainly from the trade unions. The three
considerations mentioned are the following:

The first is that the administrative inefficiency of the State economy was not
due to the public or private character of the economy but due to the niveau of prices
of their goods or services. They state that if prices have to be maintained for these
services or goods at the same levels, then either the State economy will be subsidised
through coverage of their deficits by the State budget or the private economy, which
shall undertake the same task at the same prices, shall be directly subsidised by the
State, which is the same effect,

A second consideration is that the strategic character of the State economy
requires a State control in its administration for political and other State objectives,
which cannot be ascertained if the respective activity is not exercised by a State entitiy
or if the private entity carrying on such activity is not supervised by the State, which
is practically the same,

A third consideration is that the privatising State economy means practically
reconstructing and reorganising the efficiency of such economy through reduction of
personnel. Such a measure however shall have as a result that State economy will be
charged with social expenses for social security or social welfare policies and that
therefore the economic result will be the same.
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1L DUTY OR POLICY ?

1. The state of the law

Although the actual policy of the Government is to priva‘tis.e the State ﬁcon(;mlly
and some public wilities, no legislation has been enajcled providing for sufc 1 ;ﬂu yt;
Even in the law for restrictive business practices Le. Lfl\"\" No.‘ 703 o : [ion
monopolies, oligopolies and protection of the free competition or in the app 1;::; t;:;e
of the said law, no guestion of a privatisation of State economy under aspects O e
monopoly reduction has been discussed. Thc Siate asa rponopoly }’naGnlmoﬂl enterpri
or group of enterprises has not come up in the broad discussion in Greece.

Indirectly the effect of a duty to privatise t;ould be deduced Iirom t;ebigrﬁpeir;
Commupity Treaty and its derivative law concermning State mono_pohes. ﬁrs_lm;:as
of State monopolies has been enacted in Greecg, but the .ms‘pelctwe State ac T\; y as
not been interrupted up t© now. It lost only its mopopoll§ue character, € I
monopolistic activity of the State in said sectors remains as 1l was.

Legislation has been enacted however il} a direction of reducing possibiliti:ei
of private enterprises passing over to the State in the future. The SFatt]edAlfethzla?v
enterprise reconstruction, a corporation solely of the Greek State established by ot
No. 1386 (1983), cannot acquire the management and shares of ]Jankrupt O OVET
companies in the future as it could happen and has happened in the past.

2. Conseguences

The fact that no legal duty is goveming privatisation, has two consequences:
First, the extent of privatisation and its timing is not fixed.

Second, the decision to sell at a specific price a specific company or sharchls
opposed by privatisation opponents, especially trade unions, as a salfa damagngg t‘oit ne
interest of the entity selling and administrated by the people taking tha; egls OI;
Companies owned by the State and willing to sell a daughter company faced suc

opposition.

III. FORMS AND ORIGINS OF STATE ECONOMIC ACTIVITY

1. Actual economic activity of the State

The two kinds of State economic activity, namely the‘ economic activqy ina
form of public law, and the economic activity in the form of private law e;ltelllprtlses ?;
legal entities of private law owned by the State, appeared in Greek legal history
three main phases.

The first phase was at the end of the 19th century. In the last decade of it,
in a weaty with Turkey after a Jost war of 1897 ?nd gfte_r the Stalf.: bankrupul:;
declaration of the Greek Prime Minister Charilaos Trikoupis in the Parhament on
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December 1896, an international economic control was imposed on Greek State
revenues. This conirol should ensure the payment of the loans and the war reparations.
According to this control weaty, the Greek State introduced and submitted to such
control a monopoly on many items of that period, namely light petrolevm, sali,
cigarettes, paper and maiches. The Greek State formed a company of the so-called
monopoly items which lasted even afier the abolishment or expiration of the treaty and

even after the expiration of the monopoly according to European Community law some
years ago.

The second phase includes establishment of companies and legal entities of
public law during the decade 1928-1938. The Bank of Greece as a private law
company with extending powers of the State conceming its administration, the
Agriculural Bank of Greece, an entity of public law administered by the State and
exercising agricultural credit all over Greece, the take-over of the Railway for Southern
Greece by the Greek State in the form of a State enterprise, the Broadcasting Agency,
and some minor cases are the examples of this phase of the recent legal history in
Greece. Within the same period, the Agency for Social Insurance was established and
gradually started to incorporate the various parts of the country and the various groups

of population, beginning with the bigger cities and the industrial workers and
commercial employees,

The third phase was the period after the Second World War. Tt started with
the nationalisation of electric power production and distribution in the late forties, as
well as of telecommunications in the same period, plus a State corporation for
industrial finance through U.S. monies, which was followed by a longer period of
stability in the extent of the Greek State economic activity.

In the fifties an agency for tourism was established and started an extended
activity in hotels, fast development and festivals organisation. The main bulk of State
economic activity came however later, and more specifically in the seventies and early
eighties. During the seventies, after the collapse of the dictatorship, an accrued number
of State concessions expired. Partly because of political voices and partly because of
the bad terms of commerce in the country, either the State was willing or compelled
to take over these concessions. The Olympic Airways concession, the underground city
communications in Athens and Piraeus concession, and the water supply to Athens and
Piraeus one, passed over to the State, in the same way as formerly the canal of Corinth
concession, while a compulsory increase of capital of the second biggest bank in
Greece in favour of entities of public law, and not of the old shareholders, put the
Commeicial Bank of Greece under State control, since the Greek State was the only
allowed representative of (hese entities in the General Assembly of the Bank. In the
seventies belong some further wransformation of public services into companies

governed by private law but owned by the State, such as the Post Service and the State
railways.

As already said, the terms of commerce in Greece were not favorable 1o many
private business. They were artificial. In that respect, durin g the seventies afready and
more critically in the early eighties, big business of the private sector started to show
signs of actual or coming collapse. Soaring foreign currency prices, soaring local
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factors of inflation and a strict police regulation of market prices and profits were
detrimental to the city bus communications, which passed over to the State, or were
initially covered by extended borrowing of these businesses, mainly from the two big
banks, which belong more or less (o the State. Thus, a law was enacted in 1983, which
allowed the Minister of National Economy to decide that a specific business of social
interest could be taken over for management and reorganisation purposes by a State
Agency of reorganisation of businesses, under which law some fifty big companies
were taken over by the Agency which was and is a corporation owned fotally by the
State. The Agency financed the initial expenses of these companies through
compulsory increases of capital subscribed by the Agency. Shareholders did not
exercise their priority rights. The reorganisation consisted later in the conversion of
loans granted to these companies by the State banks to share capital: the banks
exchanged the biggest part of the shares against Jong term bonds of the Agency for
business reconstruction, guaranieed by the State. The amount of share capital increases
in said companies exceeds actually (including the losses of the years 1983 up to now)
half a trillion drachmas or almost three billion dollars. The Agency for business
reorganisation and the State banks are now practically the only shareholders of the 45
companies.

2. Potential economic activity of the Siate

In the third phase of State economic activity history, extended granting of
loans by State banks to private enterprises, especially to cooperatives, means that the
State banks can acquire the respective properties in case of failing payment of the
outstanding loans. Co-operatives owe to the Agricultural Bank of Greece some 300
billion drachmas or 4 billion dollars, out of which more than a half is overdue. Similar
numbers could be valid for the other State banks both to co-operatives and other
entities. The debt burden of the Greek economy to the State banks is a potential
extension of the Greek State economy. This is confirmed by experience. Excessive
granting of loans by the State or by State banks or excessive creation of debts to the
State or (o the social insurance agencies is the first step to passing over of the borrower
enterprise into State ownership,

3. Suate aciivity and State property
A privatisation of State property, especially land, has come up in the

discussion, but remains a separate question in comparison with the privatisation of Siate
activity.

IV, PRIVATISATION LAW PROBLEMS

1. The debts

State enterprises are most frequently overcharged with loans or debts of any
kind to the State and other State enterprises. These debts are either actual debts or
latent debts in the semse that special tax laws in Greece allow the State to proceed to
tax audits with serious delays. An audit can create tax debts much later that the

- 168 -

s ittt b

respective business fiscal exercise or year. A tax audit of a State enterprise can even
be delayed because of ihe economic difficulties of the enterprise. The same applies for
delaying enforcement of actual tax debts.

A very important provision in the so-called Development Law No. 1892 of
1989 provides therefore that the debtor and the creditor can agree on a compromise
concerning debts and that this compromise, if agreed with the consent of 60% of the
debts and 40% of the morigage debts, can be confirmed by the Court of Appeals. If
this happens, the agreement binds all remaining creditors, namely those who had not
participated in the agreement and existed at the time of the consent. For tax audits, a
special provision makes tax arrangements possible.

These agreements between creditors and debtor companies are most probable
in cases in which the creditor is the sharcholder or an affiliated or parent company o
the debtor company and wants through this arrangement o facilitate this sale or
privatisation. At the same time it can facilitate however, a reconstruction of the
company, since such agreement may leave the debtor the time necessary to recover
from a difficult period of its operation.

2, The personnel

The personnel of business enterprise is automatically transferred as personnel
of the new owner in case he continues the enterprise. The provision of Law No. 2112
of 1920 in this respect is much broader that the general provision of Article 479 of
Civil Code, providing that the successor of an enterprise is liable for the debts of the
enterprise up to the worth of the enterprise property acquired by contract. The
difference is that the Article 479 of the Civil Code applies only in cases of contractual
succession and not for instance in cases of a enforcement of debts leading (0 an action
of the enterprise or in cases of a bankruptcy or similar collective procedure, because
in these cases the transfer of the property is not made by contract with the old owner
but in the form of a mansaction with a public officer.

This transfer of personnel contracts and all respective obligations, deriving
from such a contract, mainly social insurance debts and obligations, makes acquisition
of enterprises in the course of privatisation or similar procedures to a heavy burden for
the buyer. To avoid this disadvantage, recent legislation has introduced a possibility
to dismiss personnel of overdebted enterprises through payment of an increased
dismissal indemnity, namely of an indemnity amounting to double the usual legal
indemnity in cases of dismissal. The limit of massive or collective dismissals fixed in
the labor legislation does not apply to sold enterprises if they are continued and not
liquidated or interrupted and work as an obstacle lo acquiring an enterprise for
continuation. The limit is fixed and can be changed by ministerial decision to enable
a higher percentage of collective dismissal in every semester beyond the actual himit
of 2%, but such ministerial decision has not been issued. This is especially important
in cases in which the privatisation has the form of a transfer of shares and not of a
share transfer of enterprise as a property conglomerate.
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3. Forms of privatisation

There are two main forms, namely the ransfer of shares of the company under
privatisation and the transfer of an enterprise as a business or property conglomerate,
The State or State companies, especially the Agency for Business Reconstruction SA,
established in 1983, are holding shares, especially majority shares in many companies
listed on the Athens Stock Exchange or not. They can sell respectively either in the
Stock Exchange or outside it. This sale of shares can refer either to the totality of the
shares owned by the State or to a specific percentage, eventually the majority
percentage, in cases where the State or State companies own such a majority. The
transfer of majority shares faces problems of calculation of price, especially if the State
or other State company owning the shares is of the opinion that the stock exchange
price is either an over-evaluated or an under-evaluated price. This evaluation problem
is crucial, since officers of the State or of the State company selling at a price lower
that the value of the share could be considered as jeopardising public property and
damaging State interests. Up to now, only small objecis (totally 3.6 billion drs) have
been sold by the Agency for Business Reconstruction or its affiliates and the problem
of evaluation has been faced through a procedure of public calls for offers of brokerage
services in selling a specific business or share minority or majority in a specific
company, in which case the sale goes through a bidding organised by the banks or bank
chosen and through this bidding procedure, if not a wansparency, at least a seriousity
of the brokerage and price fixing is obtained. For bigger objects this procedure has not
been applied up to now, since such objects have not yet been called for submission of
offers. The main major objects could be the Heracles Cement Co, the mining group
of Eleusis Bauxite SA, the Piraiki Patraiki Cotton Mill and the Athens Paper Mill SA.
The participation of the Staie in public utilities (electricity, petroleum, telegraph and
telephone) and big banks (National Bank of Greece, Commercial Bank of Greece),
around a rillion drachmas and open the possibility of another philosophy in selling
(especially not to one, but to more buyers widely dispersed). These major objects have
the peculiarity that they are not single companies but conglomerates, as parent
companies with many affiliates, which affiliates make the total value to a huge object
and lead eventually to a previous dismantling of the conglomerate to a prerequisite of
the transfer of the parent company.

4, Transformation problems

The distinction of legal entities of public law and private law has enabled the
State to operate many parts of its economic activity in forms of legal entities of public
law, which makes their sale depending first from a change of the status of their activity
from a public law one (o a private law one and second from the change of the
organisation operating these activities from a public law to a private law entity, namely
company. To this effeci the transformation of the respective public law entity has to
be accomplished before privatisation and eventually a change of the law applicable has
to be enacted too. This has been the case with the Agricultural Bank of Greece, which
was a public law entity from 1930, the year of its establishment until this year, the year
of its transformation into a company by shares owned by the State,
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5. Extent of privatisations

No definite list of the privatisations exists. The policy declarations include the
privatisation of (a) the affiliated companies of the Agency for Business Reconstruction
SA, out of which a small number of big companies are eligible for sale and the rest -
some 40 or 50 companies - are not eligible for sale and may be liquidated; (b) the
affiliated companies of the State banks; and (c) Olympic Airways, the Electricity and
Telegraph and Telephone public utilities. The question of privatisation may arise for
Radio and Television SA, Qil Distillery SA, the Athens and Piracus Water Supply SA
etc. Further, city bus agencies are discussed either for privatisation or for
reconstruction and continuation, mainly because of wade nnion opposition.

This list of privatisation candidates is a policy question, since no legal duty
to privatise has been enacted. This lack of a legal duty to privatise lets the policy
application depend on the political and other interests involved.

6. Individual legislation cases

State rescue of big business has often the form of individual legislation in
Greek State tradition. Bank of Crete is the most recent example.

Bank of Crete SA operated a hundred and twenty branches over Greece with
total assets and liabilities or balance sheet value of approximately one billion dollars
in the year 1988. Its main shareholder and executive had a very substantial
participation in a leading football company and in a leading newspaper, magazine and
printing company. He was holding the shares of the Bank of Crete SA through two
companies of Luxembourg. The small remaining percentage of the shares were listed
in the Athens Stock Exchange. In 1988 the appeal of the management of the bank to
a bank deposits secrecy law of 1971 in order to avoid audits by the Bank of Greece SA
led to a replacement of the management by an officer of the Bank of Greece, who
according to law could and did replace the Board of Directors of the Bank of Crete SA.
His job was to investigale the activities of the Bank of Crete SA and led indeed to
disclosure of huge withdrawals of funds from this Bank either to the printing company
or to the football company or to foreign currency accounts in' various countries of the
world in amounis totalling between 150 and 200 million dollars or thirty two billion
drachmas. The Bank of Greece SA was authorised and instructed by special law to
finance the withdrawals of deposits of the said Bank by the public and finances 1o this
effect the Bank of Crete with some thirty billion drachmas or practically the whole
amount of funds missing from that Bank. The funds withdrawn were used by George
Koskotas partially as personal loans to the printing company and io the football
company and partially for undisclosed uses, since entire ransactions were dissimulated
in transactions between the branches of the Bank of Crete SA and were not disclosed
in forms of accounts of specific persons.

A special Act of Parliament has been issued, which annulated the totality of
the shares of the Bank of Crete SA, because of loss of all its assets, granted a iong
period of grace and a very low interest for the remaining of the funds advanced by the
Bank of Crete SA to the bank and provide that for an amount of twenty billion
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drachimas new shares of equal nominal value shall be issved by the Bank of Crete SA
and be offered partially to the public and partially to big institutional investors for
subscription. In the year 1988 a huge increase of deposits by state companies and state
agencies with the Bank of Crete SA had taken place and therefore the main losers were
these State agencies or State companies. A pari of these deposits has been transformed
to preferential shares for an amount of 10 billion drachmas. The anticipated
capitalisation of the Bank of Creie SA amounts roughly to 30 billien drachmas, the
amount equivalent to the funds withdrawn. The voting shares, i.e. 20 hillion dracs shall
be offered to the public and to institutional investors in equal percentage. It is the only
case in Greek privatisation law, which obliges the privatisation to go first through an
offer of the shares to the public, with some limits for every personal sabscription,

The fact that an act of Parliament aathorises the officer now managing the
Bank of Crete to issue the shares and replace the resolution of an assembly general to
increase the capital makes it possible that his bank shall have o face the same
European community law problems as those faced by the companies in next paragraph.
There can be no doubt however that this individual legislation is an equivalent to a
comprehensive bankrupicy procedure, falling within the jurisdiction of the national
competence according to EEC Treaty.

7. EEC law complications. Another group of cases

Greece was associated with the Buropean Communities in 1962 and became
a member 1979, effeciive 1981, When Law No. 1386/1983 was enacted and enabled
the Minister of National Economy and the Agency of Business Reconstruction SA to
proceed to the reconstruction of companies without the consent or the resolution of the
General Assembly of the shareholders, increase the share capital and convert into
shares the debts of the company to the State or State banks or the Agency for business
reconstruction, it seems that the company law directives of EEC, were neither
considered as directly applicable, i.e. applicable without a national act of parliament
transforming them into national law, nor construed to be an obstacle to national
bankrupicy and reconstruction law. The direct application of said directives was
adopted in a 1990 jurisdiction of a chamber of the Court of European Communities,
just on the eve of hearings on Greek sharcholders petitions, alleging that said
compulsory increases of capital were contrary to the rule of the 2nd Directive providing
that an increase of capital has to emanate from the General Assembly (like No. 179
German Company law).

It is known that the Court had accepted in some case prior to 1983 that a
directive of the European Community, if complete and detailed enough to be directly
applicable within the territories of the member States, had the effect of direct
application and validity in these territories since the respeciive State has failed within
the time limits set for in the directive to transform it into national law. This
jurispradence is based upon arguments that want to assist on the one hand the respect
of community law by the States and on the other hand to protect the individual of such
Siate in obedience to community law.
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Although this doctrine of direct application has vp the end of 1990 been
applied only in minor cases of directives concerning administrative, especially tax and
custom rules of the community, and denied a direct application in cases of complicated
topics of private law, especially labour legislation, the direct effect has been extended
in the year 1990/1991 to the first company law directive and the second one, the later
conceming a case of Greece. The two decisions are not well known, The second (C-
19 and C-20/199G or Carella case, decision 30.5.1991, weekly report of the Court 11-
91y was a case of a Greek overdebted company, for which national Greek court has
referred to the Court of European Communities the prejudicial question of the
compatibility of those increases of capital of overdebted companies by act of minister
with the EC directives and especially the second company law directive, which
provides for an increase of capital upon the decision of the general shareholders. The
Greek State, with the intervention of the Agency of Business Reconstruction, argued
that the company law directive is not directly applicable and has no effect in cases of
bankrupicy and similar coliective procedures, since the European Community has no
jurisdiction in the law of bankruptcy or collective procedures and therefore cannot issue
rules overruling the national bankraptcy and collective procedure legislation. The Court
did not answer the first argument concerning the inapplicability in such complicated
matters as company law legislation and replied concerning bankruptcy and collective
procedures that the second company law directive of EC did not include any reserve
or exception concerning bankrupicy and collective procedures,

Another Greek case is pending before the Court of EEC in plenary session,
where the same problems has to be judged, eventually with detailed supporting
argumentation and memorandum. 1 am afraid that if courts shall not deny such direct
application of the EEC directive or apply the general principles of European law,
accepted to the Court of the European Communities and reject the respective petitions,
the acquisition of the shares of the overdebted companies by the Agency for enterprise
reconstruction and the State banks, so far based on decisions of the Minister of
National Economy, cannot lead to a valid acquisition and therefore 1o a valid sale of
them for privatisation purposes. The abuse of right argument could be based on the
fact that these shareholders have requested with submission of their companies of the
Law No. 1386/1983 or were managing the companies during the years in which the
companies have the losses and excessive problems with their personnel, their creditors
and the State, which led to the decisions of the Ministry of National Economy. These
sharcholders were mostly guarantors of the old debts of the companies which were
converted to shares,

Even if the ontcome of such proceedings shall be favourable for the validity
of the tncreases of capital, the duration of the proceedings will be so long that the
privatisation of these companies will most probably be delayed accordingly. In the
meantime, injunciions by couris have been issued prohibiting such companies 1o sell
property in view of the ouicome of the proceedings concerning the validity of the
increases. On the other hand, the Government has announced that it will guarantee to
buyers of shares the validity of the shares in order o facilitate privatisation.
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8. Litigations with_the management: another difficuity

Two types of litigations have arisen in the course of acquisition or increases
of capital in the companies subject to application of Law No. 1386/1983. One group
includes litigations of the companies management during the period 1984 © 1989
against the management of same company prior to the take over of the management
by the State, i.e. against the previous shareholders as managers of the company, and
this litigation alleges that this management was possible for the collapse or the losses
of the company. For one company, the Heracles Cement Co, this litigation amounts
to 60} million dollars and refers to many proceedings in England, Luxembourg and
Greece,

The second group of litigations involving mismanagement of companies during
the years 1984/1989, in which the approximately 50 companies subject to application
of the Law No. 1386/1983 made annually a total loss of approximately 50 to 100
billion drachmas or 200 to 500 million dollars. It is not this total amount of losses
which is in litigation, but specific acts of management. But even for these concrete
acis of management the litigations are pending, partially in civil and partially in
criminal courts, and the termination is slow or uncertain, something which is not
facilitating the sale of the respective shares or business, since the evaluation of shares
may depend upon them,

9. Procedures
Procedures of privatisation can be divided in two main arts,

Privatisation (sale) effected by the State or a legal entity of public law is
subject to formal rules of public offers and biddings.

Privatisation (sale) by State Companies, i.e. legal entities of private law, is
subject to the forms and rales of private law. Public offerings and biddings rules have
been followed however even in this latter group of cases, being represented by the
conglomerates of the State banks and the holdings of the Agency for business
reconstriction SA,

10, The legal status of the company privatised

Privatisation of a company means the change of its legal status, no more being
subject io rules governing State companies. Partial privatisation may mean oo, that
the status of the company is changed so, that it be subject to special rules, specially
against the creation of big portfolios of shares or of foreign participation or the
mainienance of the shares character as people’s or popular shares in the sense of
postwar privatisation in West Germany and Austria,
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v, GENERAL REMARKS

1. Privatisation and reconstruction

A first impression is that the Greek cases have to be divided in two major
groups. One group is the real privatisation and refers to state economic activities which
can operate in a more or less favorable way. The other group includes all case, in
which the State has undertaken private activity as a result of the bankrapicy or
economic inefficiency of private companies, which continue 0 operate in ar inefficient
way under State management. In this second group of cases, there is no problem of
privatisation, or at least the problem of privatisation is not the first in importance. The
first problem in importance is liquidation or sale for reconsiruction purposes. It is my
impression that privatisation in cases of this latter group is either not possible or
combined with price reductions in favour of the buyer, which make the decision to sell
very difficult. The State has 1o liquidate and sell only assets or privatisation depends
upon the reasons of deprivatisation, which precedes any privatisation.

2. Privatisation and pending litigations

Cases of companies in which litigations concerning the validity of the State
participaiion are pending, especially because of EEC law problems, have o be
distinguished from all other privatisation groups and be subject according to my
personal opinion to an understanding with the European Community, which is in a
position through an authentic interpretation or an additional act to the second company
law directive to State that these directives do not apply in collective procedures in
bankrupicies and bankruptcies of companies in the member States. These new
provisions shall not bave an impact on existing indemnity claims, if the old
shareholders have been damaged by an illegal act of the Government of any third party.

From the side of the Greek State too, an act of Parliament would be required
which should cover the problems arising out of the impact of EEC legislation, in case
the previous provision of Community law does not take place.

If such measures are not taken, privatisation of such companies will be
possible only in cases in which the State and Staie companies or State Agency will be
holding shares from previons participation enabling them 10 confirm the increases of
capital decided by the Minister of national Economy and therefore evade the EEC law.

3 Privatisations and reality

Privatisation in Greece can be considered with reasonable prospects of success
only for not subject to reconstruction and litigation, namely for all other companies
except those falling under the scope of the Law No. 1386/1983 and under ihe reserve
that these companies have no participation of the State or Staie agencies enabling them
to confirm the later decisions of the Mimster of national Economy, Practically ail
companies falling uvnder 1386 Law are problematic for privatisation, except in the form
of a sale of enterprise or property,
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not of a sale of shares. For companies falling under this law, the privatisation
procedure has (o go the way of sale of property or enierprise, not of selling of shares,
Some special provisions for protection of the officers deciding such sale will be
according to my opinion ¢quaily necessary,

4, Privatisation and deregulation

It seems to be underestimated that privatisation is of no optimistic outcome,
if the whole economy is not adapted to the necessities of a free economy and the law
is not deregulated in a sense to enable private business to prosper. No private
individual or entity is obliged to exercise an enterprise or business and 10 acquire or
continue such a business. If the reasons therefore, which led to inefficiency of private
enterprises are not abolished, the privatisation has no future. It is hard to say, but State
economic activity has been a bad medicine to private inefficiency, which was due to
State inefficiency. If State inefficiency is reproduced or not abolished, the inefficiency
of the private sector or the lack of interest of the private sector are sure.

The deregulation has two aspects. For total privatisations, i.e. for sale of the
share or assets totality, it is the deregulation of the whole economy which is crucial.
For partial privatisation, namely the sale of minority shares in public utility companies,
whose majority is maintained by the Staie, the deregulation of State economic activity,
especially of the public utilities will be crucial and shall be connected with the real
curse of voters appointments in the State as an electoral policy of ruling parties.

5. Restrictions to private activity

A necessary and special deregulation is the abolishment of constitutional or
other rules restricting private economic activity and stating that specific activities can
be operated only by the State or legal entities of public law, e.g. education.

6. Privatisation and the future

A last, but not least point is whether privatisation is definitive, since no law
exists and no law is probable, putting an end to futare returns or expansions of the
State in economic activity, especially in State economiic activity under a form of private
law or in State subsidies to private economic activity. The only optimism in this
respect is, I think, the EC law. I cannot hope that there can be found a legislation not
allowing the State to operate companies or other legal entities of private law and
respect the distinction of private and public law. If privatisation is ultimately a
question of justice, the confinement of the State in the public law is a quesiion of
justice too, Closely bound to legal history and reality however.
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TECHNIQUES OF PRIVATISATION IN ITALY

Note presented by
Mr. Agostino GAMBINO

Professor of Commercial Law
at La Sapienza University of Rome (Italy)

L INTRODUCTION

Itis hecessary to define the concept of privatisation in order to indicate and
analyse recent privatisation developments in Italy,

In ‘order 1o avoid any misunderstanding, the scope of the investigation should
not be restricted to formal criteria: the term should be given its broadest meaning. In

otlfner-wo’rds, if the object is to grasp all the implications of this phenomenon,
privatisation must be deemed o occur whenever:

- the State or public organisations sell goods belonging to th
buildings); g ging to them (e.g.

- the State or public organisations sell {controlling or minority) shares in
capital;

- pu‘blic organisgtions or undertakings are converted into companies with share
capital or organisations with a similar structure;

- the Iegal arrangements governing the exercise of a particular activity are
aliered (e.g. the abolition of a monopoly).

An analysis of privatisation phenomena in other European countries has shown
pot 0n¥y transfers of property from the public to the private sector but also phenomena
involving the transier of activities, alterations to the legal status of the public entity

aqd a change ip the econemic conditions and legal regulations laid down in connection
with the exercise of a particular activity'.

“As emerges ﬁjom the report submitted (o this Colloquy, Legal forms and
techniques of privatisation, T. DAINTITH (third page of the report).
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In Italy, transfers from the public o the private sector have had certain
distinctive features and have had different results depending on the various legal
techniques employed.

Using the above classification, I shall indicate not only the most significant of
recent privatisation developments in Italy but also the resulting legislative upheaval,
which is likely to become more marked. Some laws have already come into force,
while other important bills, still going through Parliament, indicate that body’s renewed
interest in the phenomenon of privatisation.

2, SHORT SUMMARY_OF THE INSTITUTIONAL FRAMEWORK

Currently, under the Italian system, there are no general rules governing
privatisation and no standards applicable to privatisation procedures have yet been
devised®.

Nor can more precise details be obtained from constitutional principles.

The Constitution refers to the oppesite phenomenon - nationalisation - laying
down the principle that the State has the right to expropriate undertakings or categories
of undertaking which administer essential public services or sources of energy or carry
out activities involving a public monopoly, are of general interest and merit priority
consideration (Article 43 of the Constitution).

However, the interest aroused in Iialy by the problem of privatisation primarily
reflects practical considerations. One of the most serious problems affecting the Italian
economy is the increase in the national debt. This is a phenomenon caused by major
imbalances in public finances which originated in the seventies. During that period,
big deficits in the balance between revenue and final expenditure resulied in the initial
increase in public requirements, Such deficits were covered by issuing national debt
stock and interest rates increased over the past decade. The naticnal debt subsequently
triggered a process of expansion which proved difficuls to control. The rise in the
annual interest burden resulted in a two-fold increase: a big increase in expenditure
and a gradual increase in the volume of annual public requirements, which had been
covered, until then, by other debt,

In order to try, if not to eliminaie, then at least to check this increase and to
start an operation to stabilise public finances, the authorities appear to be convinced of
the value and necessity of privatising some of the State’s assets and some of the capital
of public undertakings’.

2§, CASSESE, Privatisation in Itaty, in the Quarterly Review of Public Law, 88,
p. 36.

*Document on Economic and Financial Planning in connection with the public
finance, measures for the years 1992 - 1994 (submitted by the Prime Minister and the
Ministers for the Treasury, the Budget and Finance, p. 17, paragraph 1.3.2.
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‘ In addition to this undoubtedly key argument, there is a second one involving,
as will be made ‘c]ear later, a new concept of the organisational problems of public
undertakings, which has Ied to the search for standards which are different from those

that apply to public bodies and which are better suited to the activities of such
undertakings.

_ That is why atiention is tarning to the study of types of organisation involving
companies with share capital.

The arguments mentioned reflect the number of directions in which the
pl'_nenomenon may develop. It will be worthwhile discovering, therefore, in connection
with the different types of privatisation, whether undertaken or contemplated, who takes
the decisions and who receives the proceeds of the privatised property or undertaking,

3. SALE OF PROPERTY

‘ The ﬁfst type of privatisation to be considered is, conceptually, the most
simple one. It is the sale of property by the State to private individuals.

This type of operation is unprecedented - just as, untl now, the problem of

us_ingd public assets to deal, in part, with the public deficit has never seriously been
raised.

The problem has, however, been pointed out and two legislative measures
should be mentioned which have not yet been completed but which show that the
Government and, generally speaking, Parliament want to work out the strategies to be
adopted to reduce the national debt, which the Government itself has referved o in
terms of planning, economic and financial objectives®,

Qn the initiative of a group of Members of Parliament, a well-designed bill®
has been introduced providing - as regards the question which concerns us here - for
the e:slablishmem of a national collegiate body (consisting of officials of the Court of
Auchtors and the Council of State). The property which may be sold has been
1dentiﬁe_d as that belonging to the State, the ownership of which is not Justified by
economic criferia, or property which is not intended to provide a public service or
whose use for such a purpose may be ended without prejudice 1o the public interest,
In Of'del' to establish the legal conditions required for the sale of public property, a
special procedure has been laid down whereby orders may be made abolishing {he
national character of property intended for sale or transferring it from the State’s non-

“See previous note,

) sBiIl‘ introduced on 14 April 1989 by a group of Members of Parliament:
Regulations for the reduction of the national debt and measures in connection with the

capital of public organizations in the economic field” (Chamber of Depaties - Doc. No
3816). o
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disposable to its disposable assets. Rules have been laid down subsequenily to counter
a risk involved in any privatisation exercise, i.e. underpricing,

For this purpose, property to be sold must be valued by ttye relevant Treasqu
departments and must be auctioned off on the basis of conﬁdenuz?! tet?ders \luhen its
value is below a certain minimum (except where there are no bids, in which case
private negotiations are allowed). Depending on the value of th‘e contract, l!}c sales are
subject to approval by the district financial authority or the Minister for Finance.

A centralised system for administering the sale of public propenly to private
individuals would thus be established, together with complex selection arrangements
in which local branches of the State administration would also take part. To the same
end and on the basis of similar ideas, a bill which was approved by the Senate’ on 25
July 1990 and which is currently being considered by the other house of Parliament
was drafted by the Government®,

There are some significant differences between this text and the f)ther. bill
considered above. In particular, the property which may be prive_uised is identified
more precisely as real estate belonging to the State and to mdependcnl‘ State
undertakings (which represent one of the ways in which the _Ira‘han Staic carries out
directly the activities of an vndertaking). There follows a description of property wlpch
should, in all cases, be excluded from privatisationr operations, such as the seaside,
beaches, harbours, ports, rivers, public waters, woods, forest, parks, etc.

Under this bill privatisation may be carried out through sales or e:gchanges as
well as by acts establishing a change of use for buildings which are not intended i
satisfy general public interesis and which cannot be managed as efficiently as their

nature and specific purpose requires.

Exchanges may be carried out with national debt stock, but the possibility _that
they may also be carried out with other buildings is not explicitly ruled out, subject,
where appropriate, to an adjustment in the payment made {o the State.

The Government is responsible for ideniifying property which should be sold
so that it can be the subject of alienation or exchange procedures or any glher acts of
use. In particular, the Minister for Finance with the agreement of the Mimsle%‘s for the
Treasury, the Budget, Economic Planning and Cultural Assets and the Environment
have proposed that a three-vear sales programme be drawn up.

Such three-year programmes form part of a broader framework of regplation
designed to ensure more effective management of the real estate belonging o the Sta?e
or its independent undertakings (e.g. a swifter review of the rules for granting public

Bill introduced by the Prime Minister and the Minister for F_inance \fvith the
agreement of the Minisiers for the Interior, the Budget, Economic Planpmg, the
Treasury, Public Works, the Environment and urban areas (Chamber of Depaties - Doc.
No. 5600).
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property to private individvals and the agreed transfer to specialised companies of

public property which cannot be used directly by the State or independent
undertakings).

The procedures for a sale or change of use will be laid down in a ministerial
decree following consultation of all the ministers involved and after hearing the opinion
of the Council of State. The Bill gives the broad outline of such a decree. In
particular, it will be necessary (o ensure greater openness and respect for the ruies of
competition in respect of sales and 1o set criteria for a valuation which must reflect
commercial value, subject to very strict exceptions.

What emerges, therefore, from this account is greater decentralisation in the
management of saies, together with the need for a minimum of planning and for
changes in the criteria for managing that real estate which remains the property of the
State.

Both of these legislative proposals are characterised by the fact that the
decision to privatise is made by government bodies and it is the State which directly
benefits therefrom.

These are measures, therefore, which may be translated with greater flexibility
from the political sphere o economic and financial operations which are seen as a way
of dealing with the problems of the national debt,

4, SALE OF SHARES

4.1. In considering the phenomenon of the administration, and hence sale, of
company shareholdings by public groups in Italy, reference must be made to the
shareholdings of the State. It is through the acquisition of shares in private law
companies that undertakings have been nationalised over the last thirty years, although
the last major mationalisation in the proper sense of the term (Article 43 of the
Constitution) took place in 1962 when the National Energy Agency (ENEL - Ente
Nazionale per I'Energia Elettrica) was set up.

In this connection, a brief reminder of the facts is needed to illustrate the
history of the different functions which were gradually assigned to the system of State
shareholdings,

In 1933 the IRI was set up as a temporary public organisation responsible for
selling the movable assets which the State had acquired after bailing out the big general
banks, The rescue operation was carried out through the acquisition by the IRI of the
banks’ industrial shares. The banks had become industrial holdin £ companies proper
and, as such, had suffered the effects of the crisis which affected stock markets at the
end of the twenties. The creation of the IRI signalled approval for the organisation of
public sharcholdings on the basis of a model which gave existing firms the form of
Jjoint stock companies.

- I8t -

_w—._-———u———i-——__ -




These arrangements remained in force even when, in 19‘36, th(‘?, IRI became a
permanent body - although the State’s shareholdings at }he time did not become
permanent. However, the fact that it was necessary and desirable for the State to h-ave
permanently at its disposal an organisation which could mftnage as well as negotiate
the sale and acquisition of these shareholdings was recognised’.

Other management organisations were set up after the IR], e.g. the ENI (Ente
Nazionale Idrocarburi), the EFIM and the Ente Gestione Cinema.

Following the major crisis in the early seventies, tl?e system ’of State
shareholdings was given objectives which had nothing to do wnh‘ the ongma! 1.d;ea
behind it. The State shareholdings, and the IRI in particular, were given responmbnhfy
for allaying social tensions, in particular by rescuing private companies that were in
crisis by acquiring their shares. The result was that the management organisations
suffered serious losses and had levels of indebtedness that were incompatible with the
financial balance that undertakings require. They were in constant need of State
financing®,

The developmeni of the management organisation model may be put ftlown w0
two causes. In particular, in the context of an economy characterised by
reconstruction and then growth (especially after the Second World War), the IRT model
was thought to be the best medium for public intervention in the economy.

Tt reflected the determination not to upset the market but to balance and
encourage it, while also protecting employee interests. Secondly, the management
organisation seemed particularly suited to meet the planning needs of the economy.

In addition to the legal aspect of government powers over the sale: of
management organisation shareholdings, to which 1 shall refer laler,‘ St‘me shareholdn.lgs
have, in all cases, been devised and used as a sector with varying limits. Conﬁrmatn?n
of this is provided by the fact that in 1933 and 1958 the IRI sold .60%-70% of its
original assets and, from 1983 onwards, some four to ﬁve’ underta}'cmgs a year were
privatised®, producing a total of 45 non-strategic undertakings, which brought about
10 billion lire into the IRD’s coffers'™.

p. BARATTA, Contributions to the Proceedings of the Study Seminar, Ror.m, 2‘3
October 1990, in La politica delle privatizzazioni e delle alienazioni del patrimonio
pubblico in Italia, Roma, 1991, p. 65.

5, NOBILI, Contribution to the Proceedings of the Congress which took place in
Roma on 23 October 1990, op. cit., pp. 52-53.

°S. CASSESE, op. cit., pp. 34-35.
YF, NOBILL, op. loc. ult. cit.
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Account must finally be taken of the fact that today the global context in
which State shareholdings operate has been transformed.

The new approaches required as a result of the deterioration in public finances,
the disappearance of the rigid ideological demand for economic planning, which, in the
end, simply amounted to last-ditch and indiscriminate bailing-out operations and
dependence on assistance, and finally integration in the European free market are
decisive factors in the new prospects facing State shareholdings.

4.2, When the rules in accordance with which the management organisations may
sell their sharcholdings and thus bring about complete or partial privatisation, are
identified, account must be taken of the fact that there is no established procedure
which covers the different stages of a sale"’. An attempt may be made, however, to
outline the scope of the principles and rules in force in conmection with privatisation,

Firstly, attention should be paid to the powers of direction of the political
anthorities, which are reflected in directives on the sale (as well as the acquisition) of
State shareholdings (Articles 2 and 4 of Act 1589 of 22 December 1956, Articles 2 and
3 of Presidential Decree No. 554 of 14 June 1967 and subparagraph (d} in the third
paragraph of Article 13 of Act No. 675 of 2 August 1977)'2. Through these
directives, the Minister responsible for State shareholdings specifies, on each occasion,
the public goals to be pursued in accordance with the general programmes approved
by the Interministerial Committees for Economic Planning (CIPE) and Industrial
Planning (CIPI). In particular, he forwards the general directives to the management
organisations, draws up all the specific directives required to apply them and - in every
case - supervises their implementation.

The legal value of these directives was recognised in a decision by the
Supreme Court of Cassation in a dispute which resulied, as it happened, from a planned
privatisation operation (it involved the SME, a financial company with IR
shareholdings covering all the group’s shareholdings in the food secton)™,

According to the Court of Cassation, the directives are mandatory in the case
of management organisations in view of the fact that these are formed by agreement,
There exists an informal procedure under which the Government and the public
organisation come to a mutual decision, in the area with which we are concerned, on
a particular privatisation operation in order to achieve a kind of co-determination of the

"'S. CASSESE, op. cit., p. 36.

"If one considers that it is only in the case of these directives that an express
report has 1o be sent to the Committee of members from both Houses of Parliament,

it may be concluded that Parliament has recognised the special political importance of
these decisions.

“*Civil Cass., First Section, 11 July 1988, No. 4570 in Ginr. Comm., 1989, 1L, p.
376.
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directive’s content reflecting self-restraint by the management organisation. This means
that, as a resuit of the dialectical relationship arrangement between politicians and the
managers of shareholdings, the directive can be amended at any time and hence can be
tailored to meet any specific requirement which may occur when carrying out planned
privatisation.

The content of some general directives which are set out in circulars and
which, in the area with which we are concerned, involve a kind of regulation of the
relationships - so far as sales are concerned - between all the management organisations
and the Ministry responsible for State shareholdings, is of particular importance.

Under Circular 784 of 1983, the Minister can carry out his supervisory and
directive activities only where the management organisations must give prior notice of
the sales which they have made either directly or through the companies they control.

It is specified that transfers may be made not only through sales but also
through mergers or take-overs and the disposal of option rights involving loss of
control over a particular company. It is also laid down that all sales which may
significantly alter govemment programmes are subject to notification.

Finally, a procedure is provided for under which, following notification by an
organisation, the Ministry has 20 days in which to make its commenis. The
organisation must take account of these in taking its final decisions. Once that delay
has expired, tacit assent arrangments come into play.

The succeeding Circular of 19 October 1984 supplements that part of the
previous Circular which states that the organisation must also give notice before any
agreements, understandings or negotiations in connection with the sale of sharcholdings
are formalised.

The Circular contained in the ministerial decree of 15 June 1985 amends the
section of the 1983 Circular which stipulates that, in the light of the complexity and
economic importance of the sale referred to him, the Minister may suspend the 20-day
deadline, thus holding up the tacit assent procedure,

Finally, the Circular of 10 May 1988 reiterates the requirement that
notification of the proposed sale should be given before any negoetiations begin.

The general directives on privatisation programmes, the specific directives on
each sale and the directives contained in the circulars are, it is true, binding on the
management organisations, but only in respect of the internal relations between the
State and the organisation. In other words, if the sale of a particular shareholding to
private individuals infringes a directive, this does not affect the validity or effectiveness
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of the act of sale but makes the authors of the infringement publicly responsible for it
to the Minister',

4.3, The situation regarding authorisation. where it is required by law, is quite
different (Article 3 of Presidential Decree 554/1967 asserts that the sale of a State
shareholding is subject to authorisation only in cases laid down in the provisions in
force). The act or contract by which a management organisation privatises a
shareholding without the authorisation explicitly required by law is void if one of the
conditions of its lawfulness is absent.

4.3.1. Sales of shareholdings in the Ente Gestione Cinema and the EFIM are subject
to authorisation.

The last paragraph of Article 4 of Act No. 1330 of 2 December 1961 and
Articles 2 and 3 of Act No. 1176 of 5 November 1964 lay down the need for
authorisation in the case of all sales of shareholdings, without making any distinction
between the sale of controlling or minority interests.

This means that, after identifying the company to be privatised (exercising
their entrepreneurial independence in accordance with the directives received) as well
as the purchaser, both of these organisations must ensure the full effectiveness of the
act of sale by obtaining ministerial authorisation, the absence of which is demurrable
outside.

4.3.2, The situation with the ENI is slightly different. In accordance with the last
paragraph of Article 4 of Act No. 136 of 10 February 1953 (supplemented by the
second paragraph of Articie 2 of Act No. 1589 of 22 December 1956), the sale of
shareholdings is subject to authorisation by the Minister responsible for State
shareholdings only where loss of control over the company will result. In other words,
decisions on the sale of minority interests may be taken completely independently,
subject to existing directives.

One example of the sale of a controlling interest by the ENI is the sale of
Lanerossi s.p.a. (textiles sector), which took place in 1987. The CIPI and the Ministry
laid down the general conditions for the purchaser, entailing a guarantee that the
company would grow, that the brand would be developed and that employment levels
would be maintained,

In the absence of an existing procedure, the ENI conducted the negotiations
independently: firstly, it asked a bank to notify it of companies whose size mel the
required conditions and which were interested in the purchase, then it organised an
initial unofficial tender on the basis of confidential information about Lanerossi, and,
after making a selection, concluded the process with a call for secret tenders, following

YThis principle was also laid down in the aforementioned Cass., 11 July 1988, No.
4570, p. 383.

- 185 -




which it put forward the purchaser chosen (the Marzotto Group) for ministerial
authorisation.

4.3.3. So far as the IRI is concerned, it was thought for some time that this group
was also subject to ministerial authorisation in respect of sales. However, following
the complex legal case, mentioned above, involving the SME, the Court of Cassation
felt that the Government had no general power to authorise the sale of shares by the
IRI". The Court of Cassation itself'® subsequently affirmed the existence of another
major principle to the effect that sales (of controliing interests) are not all of the same
importance. The decision to privatise a complete sector and to transfer it to a public
corporation {as in the SME case) is a political decision which the TRI may not take
independently as it must follow the instructions given by the Government. In other
words, IRI is prohibited from privatising complete sectors of production and so from
selling strategic shareholdings where the directives do not take provision for an such
operation,

Moreover, the SME privatisation was not undertaken for specific reasons as
the Court of Cassation itself recognised that, in that particular case, IRI did not indicate
definitively its wish (to privatise).

Examples of the sale of shareholdings deemed non-strategic include the sale
of shares in Alfa Romeo s.p.a. (vehicle sector) to Fiat in 1987. In its decision on this,
the CIPI had asserted that the vehicle sector "did not involve primary strategic
interests” and note was taken of the commitment entered into by the purchaser, Fiat,
to protect employment.

In that case, the decision taken by Government bodies had already referred to
the purchaser, while the negotiations took place quite informally and had also been
preceded by contacts between the management organisation and Ford.

4.4, Having considered the institutional procedures to be followed by privatisation
operations, we can now also analyse the phenomenon from the point of view of the
negotiating techniques adopied to effect the sale.

What is particularly noteworthy is the widespread recourse to straightforward
sales, whereby the management organisation sells the shareholding in exchange for the
payment of a sum of money by the private purchaser. This is what happened in the
case of Lanerossi and Alfa Romeo and it should also have happened in the case of
SME. '

YCassation, United Sections, 25 March 1986, No. 2091, in Rev, dir. com., 1986,
1, p. 67.

'5Civil cassation, First Section, 11 July 1988, as referred to in footnote 13.
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What characterised these operations and many others is the fact that the
puirchasers were always big groups or major undertakings in the sector to which the
company sold belonged.

So far, however, the method of distributing shareholdings so as to encourage
share ownership among the public has not been used, This idea or other similar ideas
should be taken seriously today as lialy now has its own anti-trust legislation. The sale
of controlling interests to an economic entity which already exisis is equivalent to
integration and its lawfulness should be considered under Article 4 of Act No. 287 of
10 October 1990.

It is not by chance that the clear purpose of the recent legislation to which we
shall refer in section 4.6 is to encourage the distribution of shares among the public.

4.4.1. However, there are many examples of different sales techniques. Among the
most interesting is the establishment of joint ventures between the public and private
sectors.

The most inieresting operation of this kind is undoubtedly the famous
ENIMONT case. This began in 1988 with the drafting - with the agreement of the
Government - of an agreement (o set up a national chemical centre in order to relaunch
this sector of production. This goal was to have been pursued by setting up a joint
venture involving the ENI and Montedison (the biggest private chemical company),
with each of them holding 40% of the capital. As part of the joint venture, the ENI
gave up its controlling interest in the Enichem company. A control agreement between
both partmers had been drawn up to ensure joint management and to prohibit any
increase in their shareholdings. Already at this stage, however, it was pointed out that
two years after the agreement came into force most or all of the ENIMONT capital
could be tranferred to one of the two pariners (ENI or Montedison). This possible
transfer of direction was covered by the same control agreement, which enabled the
private partner to acquire ownership of an absolute majority of ENIMONT shares
simply by providing ENIMONT with new undertakings.

By degrees, Montedison, the private shareholder, allied itself firmly with the
private owners of the remaining 20% of the ENIMONT capital (which it had raced on
the Stock Exchange) and so it virtually acquired control of most of the shares without
waiting uniil the end of the two year period laid down in the conirol agreement.
Following an attempt at arbitration, which was unsuccessful, at the end of 199¢ it was
realised that the assumptions behind the joint management of the joint venture no
longer held good as a result of differences over the implementation of industrial
strategies. In the meantime, by means of a directive, the Minister responsible for State
shareholdings and the CIPI instructed the ENI (5 September 1990) to reintroduce
conditions of parity in the ENIMONT management or else either sell its own
shareholding in ENIMONT or buy that of Moniedison. In view of the deterioration in
relations between the ENI and Montedison, the second alternative contained in the
directive, which involved the need to choose between total privatisation of the chemical
sector or its complete reacquisition by the State, was adopted. After a series of
decisions, the impoundment of shares and company meetings, the affair ended with a
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privaie arrangement whereby, after obtaining the required authorisation, the ENI set the
price, leaving Montedison to choose between the purchase or sale of 40% of the
ENIMONT capital. On 22 November 1990, Montedison decided to sell o the ENT and
privaiisation was abandoned definitively.

Other attempts o set up joint ventures between the public and private sectors
were just as unlucky and quietly failed. They included the idea proposed between 1985
and 1987 for a joint venture (called TELIT) between the IRI (through the STET
company which it controlled) and Fiat in the telecommunications sector. In this case,
there was an immediate dispuie over the appointment of people (0 represent the future
company. Fiat believed that the appointments were nrot made on the basis of
competence and did not reflect the entrepreneurial sprit.

As a result of such experences, it can be concluded that joint initiatives
between the public and private sectors do not work in Italy.

Public and private businesses operate in accordance with different philosophies
and their uMtimate poals are different philosophies and their ultimate goals are different.
Moreover, the private entrepreneur has shown that he is prepared to invest huge
amounts of capital in an undertaking only if he can manage that undertaking; the
compromise of joint management clearly does not meet that requirement,

4.4.2. Toconclude this short sarvey of sales negotiation techniques, we may mention
the non-strategic operation whereby, in 1989, the complete controlling interest in VM
(engineering sector), which belonged to the IRI group {via the Finmeccanica subholding
company), was sold to private individuals.

In that case, the private individuals acquired their shareholding by means of
a complex financial operation known as a leveraged buyout, A group of private
individuals inierested in the purchase set up a company, which subsequently tumed out
to be the formal purchaser of VM.

The company borrowed from the banking system to pay cash for the VM
shareholding. It then merged with VM so as to benefit from the tax concessions that
resulted from the reduction in income as a result of the debt incurred in order to make
the purchase.

4.5, The common feature of all privatisation operations {carried out by the sale of
shareholdings) examined so far is that the recipient of the sale proceeds, or, at any rate,
the beneficiary of the economic consequences of the operation is, either directly or
through companies in which it has shareholdings, the public management undertaking.

This means that nothing accrues to the State as a result of sales by the
inanagement organisations.

The full extent to which the State fails to share in the profits emerges from

the paradoxical case in which the State bought the Circuimvesuviana (the local railway
which serves the area around Naples) from the IRI.
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The only benefit to the Siate, therefore, is indirect in that an improvement in
the budgetary circumstances of the management organisations means that they do not
seek funds from the Treasury. In the light of the current situation in respect of public
finances, it may be thought that this type of operation will gradually replace the
raditional form of public financing for such organisations. Until now, this has
reflected increases in the funds allocated to them. It is in this sense that we can
interpret the recent statement made by the IRI Chairman to the effect that the IRI
intended to sell, on the London market, a large quantity of non-convertible savings
shares (i.e. without voting rights) in Italian Credit, a bank of national significance
controlled by the IRI.

4.6. The urgent requirements of public finance make it necessary, in addition, to
use other methods of carrying out privatisation in order that the State may benefit from
it directly.

Accordingly, the procedures governing the privatisation carried out so far are
being queried and it is probable that the institutional framework will also be altered.

The first key step in this direction has been taken, While this report was being
drafted, on 30 September 1991, as part of the economic measures contained in the
Financial Act for 1992, the Government approved an order in council {(which has not
yet been published) on the "conversion of public orgamsatnons and the sale of public
shareholdings""".

This legislative measure must become law within sixty days but it represents
concrete evidence of positions already adopted at political level on the problems and
goals of privatisation,

In a single article, the order stipulates that the organisations responsible for
managing Staie shareholdings, other public economic organisations (public
organisations other than the State which carry out economic activities) and independent
State undertakings (agency undertakings through which the State carries out directly its
entrepreneurial activities) may be converted into joini stock companies in accordance
with the criteria of efficiency and economy drawn up by the CIPE (the Interministerial
Committee for Economic Planning) and on a proposal from the Minister for the Budget
and the other Ministers concerned. An exemption to this measure is allowed in the
case of public law credit undertakings, provided that rules already exist for their sector
(see section 5 below), and organisations with regional participation or which are
governed by the first paragraph of Act No. 142 of § June 1990 (see seciion 6
below)(paragraph 1).

The operations and the resulting statutory amendments will be decided by the
relevant bodies within two months from the daie on which notification is given of the

YThis text had already been submitted as a bill for examination by the Senate in
a Cabinet decision on 11 May 1991 (Senate Doc. - No. 2863).
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criteria set by the CIPE (paragraph 2) and the decisions are subject to approval by the
Minister for the Treasury and the other Ministers concerned (paragraph 3).

It is stipulated that all or some of the shareholdings resulting from the
conversion may be sold, subject to guidelines set by the CIPE. These guidelines most
also deal with publicity for the sales as well as the restrictions and procedures which
must be observed in valuing, investing and selling the shareholdings (paragraph 8).

It is stipulated henceforth that, as a general rule, investment and sales should
be undertaken in such a way as to ensure the widest and most lasting distribution
possible to the public, in order, inter glig, to prevent integration or the formation of
dominant positions, even indirectly (paragraph 10).

The provision which sets the goal of making good the public deficit stipulates
that revenue from the sale of State shareholdings should be credited to the assets side
of the balance sheet in accordance with the procedure 1aid down by the Minister for the
Treasury (paragraph 123.

Tax concessions and other special provisions specifying the procedural aspects
of operations are also prescribed.

The order also lays down protective measwres in the event of complete
privatisation, i.e. where the State loses control over the undertakings converted.

It is stipulated that sales or other operations which involve the loss of majority
control, both in the case of the joint stock company into which the organisation is
converted and that of companies which are controlled by the latter, must be approved
by Parliament in a voie by the relevant parliamentary Committees™®,

This means that, in the case of the complete privatisation not only of the
organisations converted but also of the companies which they control, a new
generalised system of authorisation at Italy’s highest level of political representation has
been introduced.

In the case of the joint stock companies which result from the conversion
process, the rules in the civil code are applied, with some minor exemptions.

Y¥The very first draft of this order stipulated that approval of the complete
privatisation of the organisations converted was a matter for the Government acting in
accordance with the model for regulations in Act No. 218/1990, for which see section
5 below. An immediaie decision was taken, however, resuliing in the version set out
in the text.

There might be a parfiamentary dispute over this point when the measure is
enacted.
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There is a clear determination, therefore, not (o create atypical entities or
companies with particular rights (paragraph 5).

If this legislative measure were to be confirmed at the time of its enaciment,
it would produce major changes in the system of State shareholdings and, consequently,
in privatising procedures. In addition, the ministerial arrangements by the State to
manage its shareholdings may be seriously jeopardised.

Finally, the measures introduced at the same time as this year’s financial
exercise include a bill (which has not yet been published) that goes so far as to propose
the abolition of the Ministry for State shareholdings in July 1992. [nter alia, this
proposal comes a few days after the submission of a proposal for a referendum o
repeal the Act which set up. the Ministry,

5. Another type of privatisation is what might be described as "structural
privatizaion”.

For some years now, we have been witnessing a process which has led to
changes in the structural organisation of the most varied public undertakings. The
structure of public undertakings in their many forms is often at variance with the need
for flexibility which is characteristic of entrepreneurial activities. It has been noted,
rightly, that in the eighties there has been a general shift from the undertaking as an
agency (i.e. a public undertaking directly managed by the State) to the undertaking as
a public organisation (in other words, publicly managed through a public organisation
separate from the State) and from the public organisation to the joint stock company'®.

There is a general conviction that the organisational model offered by the joint
stock company represents the best solution as regards the exercise of entreprencurial
activities. Hence, it has become a key objective, or at any rate a wend, in any
restructuring of public organisations. However, unlike what is proposed in the order
examined in the previous section, this process, in other cases, has been gradual, so that
before a decision is taken on privatisation stractures which can be privatised are set up.

The first case which should be mentioned is that of the State Railways. This
was an agency undertaking and has been converted into a public organisation by Act
No. 210 of 17 May 1985,

In addition, the same Act (Article 2, subparagraph h) broadly stipulates that
the organisation, in its new form, may acquire a shareholding, even where it is in a
minerity, in joint stock companies which operate in related areas or which, at least, are
of interest to the organisation,

¥S. CASSESE, I! disegno dei provvedimenti di ristrutturazione delle banche
pubbliche (speech at the study session on 8 February 1991) in Ristrutturazione degli
enti creditizi pubblici, co-ordinated by ABI, Roma, 1991, p. 121.
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Taking advantage of this opportunity, which the Act provided, by agreement
with the Minister for Transport and as part of a railways development programme®,
the organisation has planned to convert some of its activities into compani&f.. Such
activities include shipping (the carriage of trains on ferries serving the 1slf'mds),
computing and the management of real estaie. These activities, which were previously
carried out directly by the organisation, will be carried out by companies. At. the
beginning of this year the joint stock company which will carry out the Ifahan high-
speed train programme was set up. Moreover, the possibility that the Raxlways‘ may
end up having a minority shareholding suggests the need for effective legal conditions
governing "functional” privatisation by such companies.

Another field in which the operation of the process referre@ to at the beginning
of this section can be understood more clearly is that of the public banks,

In the seventies an attempt had been made to meet some of the recapilalisation
requirements of the public banks and particularly the savings banks by issuing shares.
However, these shares were not liked by the market because the rights attached to
them, given the context of a public organisation, were ill-defined.

Al the same time, the constraints affecting the public structure restricted the
exercise of entreprencurial activities.

In the kight of these requirements, Parliament passed Act No. 218 of 3(_) July
1990 and implementing Decree No. 356 of 20 November 1990 which, for convenience,
we shall treai together as the Amato Act (after the name of the Minister for tl}e
Treasury who proposed them). These legislative measures represent the ﬁ:s‘t systematic
legislation on privatising the structure of public organisations, although it applies to
a special sector like banking.

The Amato Act, therefore, represented a model and some of the princ?ples and
technical sitnations featured in it have been adopted in the order in council on the
privatisation of all pubiic economic organisations and independent State undertakings.

The existence of special regulations for the banking sector, moreover, justifies
excluding public banks (which are also public economic or‘gan_isat.ions) from ﬂr!c
proposed general regulations on the conversion and privatisation of public
organisations.

One of the initial advantages of the regulations governing pu]aliff banks is that
the process is not mandatory but left 1o the discretion of each organisation.

From the technical point of view, account has had to be taken of the ‘divcrsity
of public banks, which may be classified as corporations (when their capital is owned

®As emerges from a planning agreement for the (wo years 1991 - 1992 concluded
between the Minister and the organisation.
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by other public organisations, e.g. Banca Nazionale del Lavoro) or as foundations
(when their capital is not owned by other public organisations, e.g. the savings banks).

The public corporate (credif) organisations may be converted into joint stock
compantes, merge with another banking company that already exists or engage in an
atypical merger with another public corporate (credit) organisation, which will result
in a joint stock company.

In such cases, the public organisation is abolished and the company shares
resulting from the merger and conversion are granted (o the public entity which took
part in the original organisation.

Standard organisations may also sell their banking businesses to Joint stock
companies which already exist or which have to be set up for the purpose. In such a
case, by way of exception to ordinary law, such a company may even be set up by
unilateral action on the part of the organisation which is selling. After the sale, the
corporate organisation still exists and continues to pursue the aims laid down in its
original articles of association under which, as a general rule, those participating are
entited to receive the profits from banking activities carried out by the joint stock
company.

The foundation credit organisaiions, by contrast, may sell their banking
businesses only to a joint stock company which already exists or which has been set
up for that purpose.

The reason for this restriction has technicat as well as political origins. From
a technical point of view, it was considered that organisations of this type could not
engage in operations which would entail their abolition as soon as they did not have
an owner (in erms of a foundation), so that one would not know who should be given
the shares in the joint stock company.

At a political level, the choice is justified because if the organisation is
allowed to continue in existence, its presence in the locality and its independence will
be protected. The organs of these organisations are the (direct or indirect) expression
of local authorities, local organisations, legal persons, cultural institutions and
organisations. The organisation thus continues to be a focus for interests with some
local bearing, although its independence is not jeopardised.

Another interesting aspect is the regulations governing the objectives of
foundation organisations following the sale of the banking business. Such organisations
do not simply manage, as pariners, the shareholding in the company to which they have
been sold; they may thus devote themselves to the pursuit of their original goal of
providing services (charitable work and public service activities).

When the latter were set up (almost all around the middle of the last century)
they also provided services - an activity which subsequently became marginal. The
Amato Act, however, uses the opportunity to extend the public service function of
foundation organisations by requiring them to undertake additional initiatives in the
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fields of education, culture, health and art. The result is a dual system whgrel:fy th.e
selling organisation provides services and the company to which that organisation is
sold carries out banking activities.

Another interesting aspect of this question is the fact that only the minority
interest in the banking company {equivalent to 49% of ordinary shares) may be sold
io private individuals by the foundation organisation in its role as a partner.
Government approval is required for the sale of most (or all) of the ordinary shares to
private individuals, i.e. in the case of complete privatisation.

In such a case also, legal conditions and rules governing the process qf
privatisation are laid down. As far as the final decision is concemed, the question is
once again a political one and so directly involves the Government.

6. With the help of similar techniques, the process of "privat_isation", whereby
local public organisations convert organisaiions in accordance with the supply of
services, has becn established.

The phenomenon which has been of most importance during the past decade
is that which has led local organisations to abandon the direci management ‘Of
undertakings which provide public services (i.e. municipal undertakings) a:ncl to‘pro‘wde
for the same functions through mose effective structures with entrepreneurial objectives.

In this way, former municipal undertakings (as laid down in Single Text
No. 2578/1925, which followed Act No. 43 of 27 february 1978) have been gradual‘ly
converted into organisations with a legal personality and their own entrepreneurial
independence®. At the same time there has been greater recourse to the: company
form, since this can offer the operational flexibility which is essential to the
performance of entrepreneurial activities and gives access to the t_:apital_mz_arl_{els. IhI:IS
achieving self-financing and obtaining the co-operation of private individuals in
managing the public service.

The company model has undergone considerable development. ljixamp_h?s
include joint stock companies responsible for managing airports (Turin, Reggio Emilia
and Florence), exhibition services (Bologna) and municipal milk depots (Varese,
Florence and Genoa), managing and distributing gas and water supplies (Tmnt),
managing wholesale markets (Milan and Reggio Emilia) and organising the disposal
of solid urban waste (Perugia, Bologna and Brescia)”.

G, ORSINI and G, VESPERINI, Privatizzare: esperienze degli enti locali
sull adozione del modulo societario per pubblici servizi local (Privatisation: the
experiences of Jocal organisations with respect to the adoption of the company form for
local public services), in Queste istituzioni, Nos. 83-84 of 1990, p. 45,

22 G. ORSINI and G. VESPERINI, op. cit., p. 46.
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Specific regulations were subsequently drawn up in Act No. 142 of 8 June
1990, which generalised and formalised the right of local organisations to use the joint
stock company model for the production and supply of public services by changing the
amangements governing their operation, It also defined the articles of association of
such joint stock companies and set only two conditions, the first being a majority
sharcholding by the local organisation, the second being the complete management and
entreprenenrial independence of the joint stock company, which was thus removed from
the influence of the local organisation. The latter simply owns the company rights
granted to shareholders in accordance with the provisions of ordinary law,

Since private individuals will not be authorised to hold a majority shareholding
nor, subsequently, to become involved in the joint management of the undertaking, it
is impossible to make forecasts about the expected inflow of capital to such companies
or the effective contribution from the privaic underiaking’s experience. However, it
will be possible to consider the use of private measures, such as - quasi-social
agreements between the local organisation and the private partners, to develop the non-
public shareholding, even in the case of representation on the boards of directors, in

order to provide the private capital market with an opportunity for investment that is
reasonably profitable.

Furthermore, we cannot rule out the possibility that, in the foture, such
companies may be involved, in accordance with the law, in ownership privatisation

procedures in order, inter alia, to provide local organisations with non-poblic sources
of finance,

7. CONCLUSIONS

The pictare which emerges from an examination of the need and prospects for
privatisation in Italy makes it possible to lay down certain guidelines.

Firstly, it must be recognised that the disturbing public deficit situation makes
privatisation an unavoidable necessity.

Hence the existence of a process which leads from the functional privatisation
of management organisations for their own benefit (in the context of their
enwepreneurial activities and in order to supplement public sources of finance) to
privatisation designed to supplement the State’s budget. This approach justifies the
possible sale of real estate belonging to the State. It also requires the State 1o
undertake a review of the criteria for managing its assets, whose value is equivalent to
that of the national debt.

When non-instrumental real estate attains its maximum profitability, it may be
sold. However, it is essential to ensure that such operations are carried out with precise
planning and are adequately staggered over time. This is necessary to prevent the
market from being distorted by a supply which could cause a fall in sale prices.
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At the same time, a process of renewing the structures through which the Sta?:
has hitherto carried out public iniervention in the economy and provided public
services, is currently under way.

It has been understood, therefore, that there is a need to cut back the areas pf
inefficiency which have resulted in pointless outlays to be paid for out of public
finances. These can no longer be bome in foture.

Throughout this process, it will be necessary to take account of the negati\{e
experience gained as a result of attempts to involve private individuals on a joint basis
in operations to restructure undertakings or sectors of the economy,

Moreover, many of the ideological assumptions which justified public
intervention in the ecomomy for planning purposes and in order to prptecl all the
interests involved, even where these were at variance, have now had their day.

To conclude, the combined effects of various factors comnected with
privatisation makes it possible to secure a change in the Staie’s relationship to the
economy,

Furthermore, this process is facilitated by Italy’s membership of the European
Economic Community, within which there is clearly a choice in favour of the free
market and the rejection of a large number of assistance arrangements and_ subsidies
by means of which the ltalian State has until now intervened on the market in order to
make up (or to (ry to make up) the "requisite” balances.

From the point of view of the institutional changes resulting frOf'n the
experience of recent years and the position of Italy in the European economy, it may
be said that the need to provide scope for the free (unmanaged and unplanned) market
has proved to be the symbol of a genuine democratic system. Hence, on the basis of
Ttaly’s experience and that of the whole world in recent years, the free market and the
very form of the democratic State are ultimately identical.
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by

Professor Attila HARMATHY
Dean of the Faculiy of Law
Eotvs Lordnd University of Budapest (Hungary)

1. Privatisation has become one of the important questions discussed in Western
and Fastern European countries as well as in many other countries in the world. There
are several aspects of privatisation to be analysed, legal aspects have a non-negligibie
role among them. In countries of Central and Eastern Europe whose economies used
10 be characterised as economies of comprehensive planning based on State-ownership
of means of production, privatisation is a central task and the legal implementation of
privatisation programmes raises particularly complicated questions during the period of
transition (o a market system requiring the transformation of a great part of the whole
legal system of these countries.

The Council of Europe took into consideration both the importance of
privatisation for Europe in general and the special role of privatisation in the process
of transition of Central and Eastern European countries when deciding the topic of the
XXIst Colloquy on European Law in Budapest.

2, Four papers were presented and discussed during the Colloquy. Prof, J acques
Robert gave a general presentation of the law and privatisation. Prof. Terence Daintith
focused upon analysis of legal forms and techniques of privatisation. Dr. Joachim
Scherer, Senior University Lecturer, presented a not well-known but very important part
of privatisation problems, its impact on freedom of information. Prof, Eivind Smith’s
paper examined and explained the interest of the users and employees of utilities o be
privatised and means of their protection.

In this paper an overview of legal aspects of privatisation is given referring
to the four reports mentioned above and o some other papers also presented at the
Colloguy analysing some parts of the problems in detail. Four main questions are
tackled in the following report formulating in a somewhat different way the topics of
the four reports. These four questions are:

- what is privatisation?

- what is the reason for privatisation?

- what are the ways and means of privatisation?

- what are the aims and consequences of privatisation?
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L Notion of privatisation

3 There are different views on the notion of privatisation. Some authors
understand it extensively, e.g. Prof, Daintith mentions Madsen Pirie’s book listing 21
methods in his paper accepting only six categories of change as privatisation
techniques. Contrary to this approach there is a restrictive interpretation of privatisation.
In Prof. Robert’s report only three different kinds of change are covered by the notion
of privatisation excluding among others deregulation and decentralisation. Prof. Smith’s
report shares a restricted understanding of the notion and underlines the ideclogical and
political element of the phenomenon. Dr. Scherer has accepted for the purpose of his
report only one meaning of privatisation - thus presenting the narrowest sense of the
notion -, namely the change of ownership. Simildarly to Prof. Smith, he refers to
political elements, mentioning the former COMECON countries, but he went further
and combined the definition of privatisation with that of public enterprise.

Privatisation is a complex phenomenon, It cannot be understood without its
background and factors influencing it. Political and other elements are, however, not
parts of the notion itself. It has not been asserted by Prof. Smith and Dr. Scherer either.
So they will be dealt with when considering reasons of privatisation.

There is no doubt that Prof. Daintith is right when he states that legal issues
are different in refation to different modes of changes affecting public enterprises, i.€.
to different notions of privatisation. Consequently, it is inevitable to come to an
understanding on the kind of changes considered by at least the majority as
privatisation.

4, There is a point of the notion of privatisation that everyone agrees upon : the
change of ownership. It is generally admitted that privatisation takes place if property
is transmitted wholly or partially from the ownership of the State into that of private
economic actors. The change may take place, however, in other forms than the transfer
of property by sale. The question can be asked whether transfer of ownership is
necessary for privatisation or if it is sufficient to transfer control. In Prof. Domanski’s
paper lease is mentioned without saying that he considers it as privatisation. If we think
of leased flats, it is evident that no privatisation, no fundamental changes take place.
In general, it can be said that the transfer of an exclusive right - excluding everyone
else - is required.

When examining cases of transfer of ownership the question arises whether
privatisation (akes place if a legal entity, not being a private actor of the economic life,
acquires the ownership. In Central and Eastern European countries an important part
of the transformation is that self-governments get property from ceniral State agencies.
Although this transfer of property is an essential element of abolishing centralised
State-economy it cannot be considered as privatisation. The legal position of the
property of self-governments has not been clarified, it is uncertain in these countries,
nevertheless, their position is not the same as that of private persons, undertakings. So
the transfer to private actors seems to be an important element of the notion.
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o Returning to the element of transfer it can be noticed that not only sale and
similar contracts can result in important changes but the use of company law means as
wcll‘, eg. the use of the technique of recapitalisation of companies by allowing
participation of new - in this case private - investors, or the sale of shares', Although
Parfners’ rights are not identical to those of the owners of the property of the company
mdlrcc_lly they are in a stmilar position. Therefore, it is admitted that privatisation takes’
plac'e' if a State-"owned" one-man company changes over to a company with
participation of the State and one or more private actors of economic life.

‘ Some theories call the value of ownership in question - partly in connection
with new company forms - in modern economy in the XXth century, To give only one
example, in Peter Drucker’s opinion the old concept of ownership may no longer be
felevgm as an economy with autonomous markeis for goods, labour and capital can be
imagined today without ownership of the means of production®. This statement can be
a:guec} bl_lt here is no place for going into the debate. From the point of view of
pnvausauqn, it s remarkable that State-monopolies do not mean ownership and
partners’ righis in companies only. In constitutions of the former socialist countries It
could be observed that objects of exclusive State-ownership and activities that might
be pursued only by the State were intermingled®, As privatisation in the sense of
_change of owrlaership often means a reduction of State- monopolies, it is no wonder that
In countries aiming at reducing State-monopolies several authors enlarge the notion of
activities as well*. The rapporteurs of the Colloquy expressed a similar opinion - with
the exception of Dr. Scherer - which can be explained by the topic of the report and
probably not by a different theory.

5. . It seems to me that in the cases mentioned above there is a common core : the
exclusive right of the State is replaced by the rights of private economic actors either
totally or partially, The exclusive right may present itself as ownership of property, or
a gole_ pa_rmer’s right in a company or a monopolistic right of specified activities.
Privatisation in this sense covers cases where the common element - replacing

. Vi’ckers, V. Wright, The Politics of Industrial Privatisation in Western Europe:
an Overview, West European Politics, 1938, 4, p. 4.

’P. F. Drucker, The Age of Discontinuit ideli i i
s v, Guidelines to Qur Chan
London, 1969, pp. 185-186. Bing Society

*A. Harmathy, Right 1o Own Pro: in: i i ’
. perty, in: Human Rights in today’s Hun ,ed.
M. Katona Soltész, Budapest, 1990, points 15, 17, 18. ’ o

4

H.J .‘dc Ru, R, }Veucnhall: Progress, Benefits and Costs of Privatisation, an
In?voductlon, International Review of Administrative Sciences, 1990, 1, p. 9 W,
Moschel, Privatisierung, Deregulierung und Wetthewerbsordnung, Juristenzeitung,

}ggg 19,2p. 886; C. Veljanovski, Selling the Staie, Privatisation in Britain, London,
P2
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exclusive rights of the State by rights of private economic actors totally or partially -
is present.

This rather narrow understanding of privatisation excludes many other cases
listed by several authors under the heading of privatisation. I mention here only one of
the cases considered by both Prof. Daintith and Prof. Robert as privatisation : the
change of legal status of public enterprise. In some countries the status of Staie-
enterprise - a form having several public law elements - is changed t© that of
companies - a form of commercial law. The change is important from the point of
view of the style of State-activity and it has considerable legal consequences. It may
even be a necessary step in the process of changing property rights. Nevertheless, until
the Siate remains the owner of the firm, there is no other partner but the State, the
application of the company law form does not lead to the radical change of abolishing
the exclusive character of the given right of the State. Therefore, I would suggest not
10 qualify the change of legal status as a form of privatisation.

H. Motives for privatisation

6. Privatisation is a complex phenomenon. It has political, ideological, eConomic,
social implications. As political, ideological, economic and social conditions and their
relative importance vary from country to country, different elements come to the
foreground in different countries. The significance of some factors may chang‘e even
in the same country with the passing of a period of time. Therefore, the motives of
privatisation may be different in different countries and at different times, It happens
that some of the reasons are not openly admitted. All this means that a list of reasons
can be given and the items are more or less important, or even non-existent in different
countries.

When trying to overview the motives for privatisation it seems (o help a better
understanding if the grounds and reasons of nationalisation are summarised, as we can
find it in Prof. Georgakopoulos® paper. Therefore, nationalisation will firstly be dealt
with and privatisation will be discussed afterwards.

7. Nationalisation is an essential element in the Marxist theory. According to this
theory, there is a contradiction between the social character of production and the
private ownership on means of production. This contradiction should be abolished - and
so the exploitation of workers based on private ownership as well - by way of
nationalisation, In countries where Marxist theory was the official ideclogy, several
interpretations of socialisation, nationalisation were admitted but the common feature
was that nationalisation was an essential part of creating new systems’, [t means that
political - and ideological - aspects were decisive.

8. The real situation was not so simple in the socialist countries. Although
political and ideological arguments were mentioned all the time, there were other

5There is an abundant literature on Marxist concept on property and nationalisation.
Here 1 refer only Gy. Eorsi, Comparative Civil Law, Budapest, 1979, para. 1, ch. VIL
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reasons as well, even if they were usually not spoken of. The other reasons were in
many respects similar to those we can find in less developed countries. The statement
is 100 general in this formulation as the countries considered less developed are
different and factors of nationalisation vary here too in countries and over time.
Nevertheless, in many of these countries some similar political, economic and social
factors are influential®,

It is not easy to discern these factors, to distinguish their character. In some
factors economic and political elements are mixed. So public enterprises seem to be apt
at advancing economic development in general and industrialisation in particular. It
may play a role when nationalising or creating large-scale enterprises - e.g. steel
industry, mining, etc. - and enterprises having linkage effecis in development -
performing catalyst functions, Other reason of nationalisation is in other cases the
enforcement of independence acquiring enterprises of "commanding heights” activities
andfor counterweighting foretgn ownership and influence. In some cases social and
political reasons prevail: these are cases of hationalisation for distributional goals, After
nationalisation, State-enterprises set low prices aiding low-income population and the
enterprises get State subsidies. Similar factors play a role when nationalisation serves
the implementation of employiment policies. There are cases where economic reasons
prevail, so when market imperfections require interference and the establishment of a
public enterprise is expected to solve problems. In some branches of the economy
invesiment reguirements are so high that private enterprises cannot fulfill them. Both
mentioned economic reasons may be present in cases of monopolies where public
ownership is expected to be an instrument against the abuse of the position, In less
developed countries, the unwillingness of people to take important risks and the low
level of financial market activity is one of the reasons of nationalising or establishing
public enterprises’,

9. When we study developments in the great legal systems of Europe we can
already find public enterprises in the 17th and 18th centuries and their number was
increasing in the 19th century. In France, the aim of giving more glory to the King by
means of manufacturing, and the fiscal reasons or the need for creating better
administration by means of establishing public enterprises in the 19th and the early
20th centurics differed from the reasons of nationalisation after 1936%, It may be true
that political ideas concerning State-enterprises were not the same, nevertheless
common features can be observed for creating State-enierprises both at the time of the
industrial revolution and in the 20th century. Economic historians have pointed out thag
the State was active in industrial development in different countries of Ewrope, mainly

®The remarks are based mainly on C.H. Kirkpatrick, N. Lee, F.I. Nixson: Industrial
Structure and Policy in Less Developed Countries, London, 1984, pp. 156-161;
Privatisation in Less Developed Countries, ed. P. Cook, C. Kirkpatrick, London, 1988,
p. 3-8.

"Kirkpatrick, Lee, Nixson, cf, note 6, pp. 156-158.

*A.G. Delion, L’ Etat et les entreprises publiques, Paris, 1958, pp. 5-6.
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in France, Prussia and Austria in the 17th and 18th centuries. The objectives were to

promote development and political expansion. State-enterprises produced arms,

decorative furnitare and porcelain, Later direct investment was replaced by indirect
9

means’.

In contrast with the British and French industrial development, the German
industrialisation since the middle of the 19th century has been dependent on political
factors. Similarly to other late-comers to the industrial stage and following the Prussian
tradition, the German State had an important role in economic development. It was
particularly remarkable in railways where the greater part of the network soon became
State-owned - in railway system the French public enterprise grew considerably also
in the second part of the 19th century'. We do not deal with the questions of the
rights of Princes of different German States and the changes of these rights, it is
sufficient to note that the general concept of public administration and its tasks did not
back at that time a forgoing nationalisation, It should be noted, nevertheless, that, at the
end of the 19th century, the socialist parties in Germany required social ownership over
means of production while the Christian-Socialist Workers® Party declared in its
programme the aim of nationalisation and State-ownership'’,

A new era started in Germany by World War 1. In August 1914, 16 Acts were
adopted regulating the economy in a systematic way and reflecting the concept that the
State 1$ responsible for organising the economy. The same idea was expressed in the
Weimar Constitution where the right to property was formulated as a kind of obligation
and socialising property without paying compensation was mentioned as a possibility.
Though socialisation did not take place, "public interest" economic units were
created'. The National Socialist regime did not change property relations, instead it
directed the economy by means of detailed regulation. An important factor of the
system was the organised character, the cenirally co-ordinated style of German
business. Thus without nationalisation private enterprises were considered as public

*The Cambridge Economic History of Europe, vol. VI, ed. H.J. Habakkuk, M.
Postan, Cambridge, 1966, pp. 363-365,

' The Cambridge Economic History, cf. note 9, vol. VI, pp. 17-18, 237-238, 263,
264,

""E. Forsthoff, Lehrbuch des Verwaltungsrechts, Allgemeiner Teil, Miinchen-Berlin,
9. Aufi. 1966, p. 61 G. Pitner, Die dffenilichen Unternehmen,
StuttgartiMiincheniHannover, 2. Aufl. 1985, pp. 9-12.

YR. Schmidt, Staatliche Verantworiung fiir die Wirtschafi, in: Handbuch des
Staatsreches, hrg. J. Isensee, P. Kirchhof, B.III, Heidelberg, 1988, p. 1143; A. von
Briinneck, Die Eigentumsgarantie des Grundgeseizes, Baden-Baden, 1984, pp. 27-28.
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trusts and the State could be partner in every German enterprise without having any
share’?,

In Europe, in general, the understanding of the role of the State changed as a
consequence of the Depression. The crisis and the unemployment led to a commitment
to the welfare State'. This acceptance of the increasing role of the State backed by
the need for preparing for the war resulted in France in the expropriation of enterprises
producing war materials, airplanes, constraction and railways in 1936-1937. The Trade
Union CGT programme of nationalisation of 1919 had a minor importance in the
process'>,

In Britain, Labour Party politicians worked out theories of socialisation deating
with practical question$ of its implementation. Socialisation was later discussed by
Trade Unions but no further step was taken as before the end of World War I the
enlargement of public authority was an object of suspicion. The large-scale
nationalisation realised by the Labour Govemment after the war was characterised as
a sharp break with the wend of previous economic policy's. This change seems to
have other foundations as well, not only the Labour Party concept.

Since the 1930’s, an important factor staried to influence development rends
in Europe and even in the USA. The factor was of English origin, it was Keynes’
theory of money, investment and employment, As Schumpeter put it, the basis of the
theory is characteristic of England’s aging capitalism in the 1930’s as seen from the
standpoint of an English intellectual. Nevertheless, his message - in its bearings upon
saving, interests and unemployment - seemed (o reveal a novel view of the capitalist
process and created almost immediately a new atmosphere'”. In the summary of the
General Theory Keynes accentuated the need of the State’s guiding influence on the
propensity to consuime partly by taxation, partly by the role of interest, partly in other
ways. He envisaged "a comprehensive socialisation of investment” as means of securing

“The New Cambridge Modern History, vol. XII, ed. D. Thomson, Cambridge,
1960, p. 523.

“The Golden Age of Capitalism, ed. §.A. Marglin, J.B. Schor, Oxford,
1990, p. 4.

YDelion, cf. note 8, pp. 6-7.
A. Shonfield, Modern Capitalism, London/Oxford/New York, 1969, p. 83. See
also H. Morrison, Government and Parliament, London/New York/Toronto,

pPp. 248-249,

'} A. Schumpeter, History of Economic Analysis, ed. E.B. Schumpeter, New York,
1954, pp. 41-42, 1180-1181,
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an approximation to full employment without nevertheless a system of State
socialism'®. Keynes’ theory concerned with problems of 1930°s became a decisive
factor of State activity after the Second World War'®,

10. The new period started, however, in a different way and not by implementing
Keynesian ideas. In the immediate post-war years a direct State intervention was
needed for the reconstruction of the economy, Stuart Holland seems to be right saying
that the development took place in two consecutive phases. In his opinion, in the first
phase the first generation of public enterprises was influenced by the direct role of the
State, while m the second phase, after the mid-1950’s, Keynesian ideas gained ground
resuliing in the use of instruments of indirect State intervention and the second
generation of State enterprises was such an instrument®®,

After the war, in the first phase, nationalisation in France reflected both
socialist-marxist and Christian socialist ideas. The ideas were expressed by the
programme of the Conseil national de la Résistance setting the objective of returning
to the monopolistic Nation’s means of production. Although an additional reason of
punishing collaborators with Nazis had a minor role, the objective of the programme
was the basis. Connected with the objective mentioned, there were additional aims as
well, such as to have an employee participation in reconstruction and to have a control
over the financial sector’. The Preamble of the Constitution of 1946 expressed these
ideas:

“Tout bien, towte entreprise, dont I exploitation a ou acquiert les caracréres
d'un service public national ou d'un monopole de fair, doit devenir lg
propriété de la collectiviié”

The formulation is clear but at the same time vague, leaving room for
discretion mainly in considering what public service is. Several years later, the Conseil
constitutionnel, in a decision of 16 January 1982, declared that the legislator would be
limited but in exceptional cases in its discretion concerning nationalisation serving the
interest of promoting economic growth and struggling with unemployment®. Thus
behind the general formulation of the Preamble of the Constitution there were several
reasons for nationalisation in France,

"®IM. Keynes, The General Theory of Employment, Interest and Money, San
Diego/New York/London, 1964, p. 378.

Shonfield, cf. note 16, pp. 63-65.

*S. Holland, Europe’s new Public Enterprises, in: Big Business and the State, ed.
R. Vemon, Cambridge, Mass. 1974, pp. 23-41.

"Delion, cf. note 8, p. 7.

%A. de Laubadere, P. Delvolvé, Droit public économique, Paris, 4e éd., 1983, pp.
246-249,
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The situation seems to be more complex in Great Britain. Here, case by case
decisions were made and although the idea of nationalising public utilities was present,
its role was not the same as in France, So, in the case of nationalising the system of
public transport, the aim of modernisation, improvement of organisation, in the case of
air services the requirement of pooling national resources, with gas and electricity, the
need for improving organisation and efficiency, with coal mining the salvage of the
industry, with the Bank of England the cooperation with the Treasury and ensuring an
integrated and coherent system of financial institutions, with the iron and steel industry
the importance for the British economy as a whole and so the requirement of having
it under public control was emphasised™.

The different reasoning of nationalisation may be in connection with different
economic policies as well. It has been pointed out that the French nationalisation was
a part of an economic system where an anticyclical and dynamic c{levclopment policy
prevailed while in Great Britain a more modest, anticyclical policy with less State
intervention was implemented®. In the 1960's, literature grew up seeing
nationalisation as a response to market failures and referring to arguments of natural
monopolies, "externalities”, income distribution, Nevertheless, the vic}&{ of some authors
stressing that the main reason for nationalisation has been political rather than
economic is convincing®,

In Germany, the political background of State enterprises was nok clear, Since
the First World War, parties were, in general, for private property admitting at the same
time sirong State intervention in the economy and public enterprises, particularly the
municipal ones. The same tendency was observable after the Second World War. It
took some time until the idea of the market economy got io the forefront in the
programmes of the Christian Democratic Party and of the Free Democratic P;z;r{y, 0
a great extent as an opposition to the practice in the Soviet zone of annany . Neoj
liberal ideas of economic policy gained ground, these ideas were reactions to the Mazi
regime with strong State intervention and planning. Eucken’s econon]ic theory, worked
out in opposition to the Nazis, became influential. It underlined the importance of free
market, competition and monetary control. In contrast to the theory, the State had an
important role in the economy during the reconstruction period and the control eased

W A, Robson, Nationalised Industry and Public Ownership, London, 1960, pp.
20-41,

MH. van der Wee, Der gebremste Wohlstand, Geschichte der Weltwirtschaft im 20.
Jahrhunderi, Bd. 6. Miinchen, 1984, pp. 532-533.

PNationalised Industries, ed. G.L. Reid, K. Allen, Harmondsworth, !9?0, p. IT:
JR. Shackleion, Privatisation, in: M. Bomstein, Comparative Economic Systems,
Homewood/Bosion, 6th ed., 1989, pp. 113-114,

*piittner, cf. note 11, pp. 12-13.




only step-by-step after the early 1950's”. The theoretical, political approach has not
influenced much State enterprises in practice. After 1945, there was no nationalisation
in Germany, the State enterprises created before the Second World War remained in
general without serious changes until the 1950°s when the question of privatisation was
raised®,

11, Neo-liberal thinking and theories were present not only in Germany but in
Great Britain and in the USA, t00. A prominent representative of neo-liberal thought
was Friedrich A. Hayek, whose works became widely known and cited. In The Road
to Serfdom, written during the years of the Second World War, Hayek sharply
criticised planning without mentioning nationalisation, but as he explained in the
Preface to the 1976 edition- of the book, nationalisation and planning were closely
connected at the time of the writing of the book®,

Neo-liberalism opposing State intervention in the economy could not have,
however, a decisive role for seme time after 1945, Hayek himself admitted that for
several years "younger Keynesian doctrinaires” guided State policy of Britain and most
of the rest of the world®. Another oulstanding personality of neo-liberalism, Milton
Friedman characterised the atmosphere of the early 1960°s, the years when he wrote
the book, later often quoted, Capitalism and Freedom, saying that those who were
against the growth of government, welfare State and Keynesian ideas were "a small

beleaguered minority regarded as excentrics™".

The statements of Hayek and Friedman reflected correctly the public opinion
of the post-war years. It was characteristic that government changes had no imporiant
consequences in the economic policy. In Great Britain the Conservatives won the
election and took office in 1951, The consequence was the privatisation of the steel
industry, but no other serious change took place. Conservatives tolerated nationalisation
of declining industries and of public utlities bat they were against further
nationalisation particularly against nationalisation of prosperous industries. The Labour

“’M. Maclennen, M. Forsyth, G. Denton, Economic Planning and Politics in Britain,
France and Germany, New York/Washington, 1968, pp. 35-44, 50-54,

*G. Piittner, Die dffentlichen Unternehmen, Berlin/Ziirich, 1969, pp. 32-33; G.
Ress, Government and Industry in the Federal Republic of Gennany, International and
Comparative Law Quarterly, 1980, 1, pp. 101-102,

“F.A. Hayek, The Road to Serfdom, Chicago/London, p. XX.

*F.A. Hayek, The Keynes Centenary, reprinted in: The Essence of Hayek, ed.
Ch. Nishiyama, K.R. Leube, Stanford, 1984, p, 50.

*'M. Friedman, Capitalism and Freedom, Chicago/London, re-issued in 1982, p. VI,
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Party, on the contrary, immediately declared that they would renationalise steel industry
when returning to power”,

In Britain, up to the late 1970’s, the problem was the lack of a policy towards
nationalised industries and there was no firm economic foundation. With the exception
of the steel industry there was no important change, rrespective of which party was in
power, There was no systematic control, no real gnidance, Nationalised industries faced
different problems with changing structure and demand, had a common need for
investment and produced deficit. Because of the growing concern, the Government
formulated an official doctrine in the 1961 White Paper. It was regarded as a step in
the direction of applying commercial standards, and the requirement of efficiency did
no longer consider nationalised industries as social services absolved from economic
justification. At that time it was not called privatisation. It is worth noting that it was
the Labour Government which took several steps in order to promote efficiency during
the 1960°s™. The Labour policy was not amended by the Conservatives and in 1971,
it was the Conservative Government which nationalised Rolls Royce and the Upper
Clyde Shipbuilders yards because of the incompetent management™,

In France, the sitwation was similar to a great extent. The public sector
continued to expand under right-wing governments in the 1950°s and later. Public
enterprises played a major role as agents of growth at national and regional levels - the
regional development was connected with decentralisation, In the 1960°s, large deficits
caused, however, serious problems. In 1966, a commitiee of the Prime Minister started
examining the situation and presented in 1967 the so-called Nora report and formulated
the aim that more competitive public enterprises were needed for an activity on the
Common Market. In 1972, the Socialist and the Communist Parties in opposition
published a common nationalisation programme, envisaging new public enterprises in
strategic sectors promoting growth, innovation, productivity. In 1981, the left-wing
parties got to power and an important nationalisation took place in 1982, The
Government began, however, privatisation, without declaring principles, already in
1983,

*Robson, cf. note 23, pp. 38-40,

“Nationalised Industries, cf. note 25, pp. 18-21; British Economic Policy, 1960-
1974, ed. B.T. Blackaby, Cambridge, 1978, pp. 486495,

*Big Business, cf. note 20, p. 41; The British Economy in the 1970’s, ed. P.
Maunder, London, 1980, pp. 194-195,

»A. Delion, Public Enterprises: Privatisation or Reform? International Review of
Administrative Sciences, 1990, pp. 66-67; A. Bizaguet, Le secteur public et les
privatisations, Paris, 1988, pp. 21-25; Vickers, Wright, ¢f, noie 1, p. 13; M. Bauer, The
politics of State-directed Privatisation, The Case of France, West European Politics,
1988, 4, pp. 50-51; Big Business, ¢f. note 20, pp. 35-37.
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In Genmany, some steps were taken for privatisation in 1959 and 1965 but
they were only of minor importance. A privatisation programme was announced only
in the 1980’s.

12. Examining the reasons and the process of nationalisation has led to the
commencement of privatisation. There have been several factors which have changed
the atmosphere and have backed privatisation. One of the most important political aim
was after 1945 10 maintain a high level of employment. Siarting from the mid 1960°s
in many countries growing unemployment caused concerns particularly because at the
same time there was a serious inflation. The problem became particularly troublesome
during the 1970’s, when wsual means of Keynesian economic policy remained
ineffective®™. The internal problems were reinforced with international market
problems. The erosion of the American hegemony, the fact that the US dollar ceased
to be convertible into gold, that the Bretton Woods agreement could no more function
and that the US Federal Reserve Bank introduced restrictive monetary policy had
widespread consequences®,

The changes in the economic situation were interpreted in economic literature
as signs of de-industrialisation, De-industrialisation is explained in different ways by
different economists. It is often pointed out, however, that since the early 1960’s
difficulties have resulted from a structural shift away from industry, accompanied with
a steady loss of jobs. The role of the services has become more and more important,
services have increased public employment and the growing costs of the public sector
has led to a large increase in the ratio of public expenditure to GDP and, at the same
time, to higher taxes and higher wage claims®. 1t has been stated convincingly by
some economists that de-industrialisation can be positive and negative, in the negative
case the economy experiences severe recessions”™, it does not remain only a problem
of unemployment but presents itself as a fiscal crisis of the State. Economic analysis
has shown that the process of de-industrialisation itself cannot be blamed for the
recession as in reality there are long-term widespread structural problems®.

In conclusion, it seems that the real issue was not neo-Keynesian policy but
long-term trends and structural problems in the economies of different countries, The
growing infernationalisation of economic life brought to the surface problems in the
same period. The explanation of the situation by later analyses did not hinder people
thinking in terms of neo-Keynesian policy - "by the 1960’s, policy-makers everywhere

*yan der Wee, cf. note 24, pp. 373-381.
“"The Golden Age, cf. note 14, pp. 21-24,
*De-industmialisation, ed. F. Blackaby, London, 1979, pp. 34-47, 234-239, 252-254,

¥R.E. Rowthorn, J.R. Wels, De-industrialisation and Foreign Trade, Cambridge,
1987, pp. 5-7, 24-25.

“’De-industrialisation, cf. note 38, pp. 46, 254-256, 265.
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were claiming (o be Keynesian, most significantly perhaps in the United States®"” -
and turning against the policy thought to be the most important cause of the problems,
demanding a new policy, with less State involvement.

13. When speaking of privatisation, economic reasons are usually discussed
although economic factors are not the only ones playing a role in decreasing State
activity and State property. There are social, political, ideological factors as well. De-
industrialisation is connected with social changes, with the formation of the post-
industrial society. In the literature of sociology the change of society since the 19th
century has been discussed for many years. Decomposition of capital and labour, the
emergence of a - decomposed - "new middle class”, the recognition of social rights
supposing State activity, persistence of conflicting interests, functioning of interest
groups, institutionalisation of class conflits are considered important features of the new
society®”. In the 1960's, the conflicts assumed new forms, diverse protest groups
appeared, including student and minority movements, the ideological debate including
the new individvalism revived. At the end of 1960’s-beginning the 1970°s, the
American sitation was characierised by saying that a deligitimation of formal -
governmental - organisations, a crisis of institutions emerged, traditional religious and
national valves broke up, the youth protest, the New Left and the New Right and even
movement led by the Pope helped the progress of the new individualism®,

The success of individualist theory was due to additional political factors, t00.
In the USA an influential factor had its origin at the time of the New Deal. The New
Deal resulted in a rearrangement of authority from local (o State level in consequence
of federal financial and administrative initiatives. It was contested since the New Deal
and during the election campaign Reagan made use of the sentiment promising a
minimalist government. He made an agreement with the Easter establishmentarian wing
and made statements in the spirit of individualist, lzissez-faire market politics. Tn Great
Britain, the factor helping in a similar way the success of individual thought was in part
economic, in part political. The economic element was the exchange-rate problem
which British governments had to face several times after 1957 and which led to stop-
go cycles without success and forcing the Labour Government to a commitment -
towards IMF - to reduce budget deficit and to implement a monetarist policy,
inconsistent with its general ideas. It was the Conservative Party which had a coherent
market-based monetarist programme. The political element was the feeling against the
role of Trade Union Congress which could exert influence on Government for more
public expenditure. The failure of the Government to find a solution stopping inflation
reducing unemployment and not being able o avoid TUC constraint favoured the

“IThe Golden Age, cf. note 14, p. 62.

“R. Dahrendorf, Class and Class Conflict in Industrial Society, Stanford, 1959,
pp. 48-56, 62-67, 253-259.

“Politics in Post-welfare State, ed. D. Hancock, G. Sjoberg, New York/London,
1972, pp. 1-7, 16-19.
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Conservative Party market-oriented, individualist approach, Mrs Thatcher’s
programme™.

As a result of the effect of different factors, Reagan and Tha‘tch_erl won the
elections respectively in the USA and in Britain. The ideology of new-individualism,
neo-liberalism gained ground. It has been pointed out that qeo-_lnberal thoughls had been
present - ¢f. points 10 and 11 - and they became influential in the 1970’s.

The change of the atmosphere, the influence of market-economy centered neo-
liberalism can be demonstrated also by the fact that economics-based approac:hes came
to be applied in law and public administration, The new approach in public
administration reflected attemps to apply the competitive model to the operation of ‘lhe
public sector®®. It shows that not only the general "outside” conditions fpr privatisation
have been built but the "inside” part, the organizational element of privatising public
sector has been born as well.

14. In the previous peint, [ have tried to sum up the chmg?ng‘aimosph?[e, serving
as a general background for privatisation, Similarly to nauona.llsalvlon.’spet;ltic reasons
were referred to in the case of privatisation as well. Consﬂgnn_g t'he general
background it is understandable that the authors who analyse privatisation uswally
mention political reasons on the first place.

It is interesting to note why political motives get such an emim?r}t position,
Alan Walters, Chief Economic Advisor to Prime Minister 'Iha‘lcher‘wnlmg on }he
Government’s privatisation policy put that among the various cons:clefatlons CORCerning
privatisation the political faciors - political advantages - are ‘lhe most important and that
while it is impossible to discern different motives, political effects can ‘alwz‘iys be
pointed out®, Other commentators refer, however, to o‘lher factors whlch in my
opinion can be the ground of ranking political factors so _hl_ghly. Th_e fa‘ct is that there
is no evidence of a superior performance, higher effectivity of pnvallseq ﬁfms‘ and
further there were not happy experiences got at a rather early wave of privatisation -
between 1959 and 1965 - in Germany®,

“K. Hoover, R. Plant, Conservative Capitalism in Britain and the United States,
London/New York, 1989, pp. 6-8, 76-86, 145-147.

“*Bureaucracy and Public Choices, ed. J.E. Lane, London/Beverly Hills, 1987, pp.
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A, Walters, Deregulation and Privatisation, in: The Law and Economics of
Competition Policy, ed. F. Mathewson, M. Trebilcock, M. Walker, Vancouver, 1990,
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It has been stated that there are several political aims. Some of them are
general - such as the struggle against dirigiste State activity -, others are specific - e.g.
limiting the power of the trade unions, gaining votes of people who could buy publicly
owned houses at discount prices. Beside political motives economic aims are important,
Perhaps the most important practical advantage of privatisation is that the State can
raise money when selling assets. This advantage is, however, not mentioned as the first
aim of privatisation. Instead, reference is made to the struggle against inflation, State
deficit that should be cut. It is also siressed that State enterprises are not efficient and
it can only be changed by privatisation. Sometimes it is mentioned, too, that some
reasons of nationalisation have ceased to exist. So the changing structure of economy
and technological changes have created new situations and there is no more ground for
State monopoly in telecommunication, the commanding heights argument is
unconvincing in the case of coal and steel industry, road transport, each of them being
in a deep crisis. An important motive is breaking up monopolies and creating more
competition. Among the economic reasons the growing importance of international
markets, including financial markets, which are more easily accessible for private firms,
has a special role,

Privatigation has political reasons in the former socialist countries as well. The
centrally directed economy was a part of a political system admitting only one power
and hquidating every possible sources of independence. As a result of the privatisation
not only the economic monopoly is broken down bot the political sysiem is changing
as well. Here the privatisation campaign means more (han in other countries of Europe,
it is a part of the process of democratisation. At the same time, privatisation is more
complex and more complicated in these countries. One of the preconditions of
privatisation is answering the question whether factories, land, houses, etc., should be
given back to previous owners - or to their heirs - as they were deprived from their
property without compensation. Economic aims of privatisation comprise the
restructuring of the whole economy built on non-market principles, the reception of
new technologies from abroad as well as managerial skills. Privatisation in Central and
Eastern European countries needs, however, further and deeper analysis.

II1, Legal means of privatisation

15, Problems of the legal forms and technigues of privatisation have been analysed
in the report of Prof. Daintith, Therefore, T limit m yself to making only brief remarks.

Firstly, it is to be noted that the use of different legal instruments for
privatisation is influenced by various factors, One of the factors is the economic
situation of the country concerned. To give an example of the effect of economic
conditions, it is sufficient to mention the development of the capital market and the
population’s habits of investment, State enterprises can be brought to stock exchange
for privatisation if there is a rather developed capital market and people are willing to
invest in shares. Another decisive factor is, of course, the lack or the abundance of
capital in the country. The lack of capital has serous consequences on choosing legal
instruments as well - it can be observed in Central and Eastern European countries.
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Tradition, political and legal history of the country are important factors, tco.
Spontaneous or directed character of privatisation is influenced 10 a great extent by
maditions. At the same time traditions can be re-inforced or weakened by existing
conditions, The re-inforced traditions and their role can be observed in Central and
Eastern European countries. The economy built on State property and State monopolies
cannot be abandoned from one moment to another, the State must be rather active in
setting the framework and bringing privatisation into movement. Here traditions and
conditions go side by side in the same direction. It does not exclude, however, that
some parts, processes of privatisation will take place in a spontaneous way,

Legal rules on privatisation will depend, to a certain degree, on the aims of
the privatisation. In order to explain the role of the aim, I would refer t0 two cases. In
the first case, the economic structure will be changed by privatisation and a market
without monopoly position will be created. Here rules concerning competition will have
a central role. In the secord case, the aim is easing budgetary problems by selling
State-owned enterprises. Here rules on competition will have hardly any role in
privatisation, the process and the actors involved in privatisation will be different,

16. Legal means of privatisation will be influenced by the involvement and relative
importance of different branches of law. Privatisation is an important political issue.
Therefore, rules of constitutional law can have a central role, The role is influenced by
the level of development of the constitutional 1aw and iis relation (o other branches of
law. It is, of course, influenced by other factors as well. So the question whether
Parliament will have an ex ante or an ex posi control will be dependent on several
factors. In a similar way the role of the Constitutional Court will be the result of
various factors - partly of the development of constitutional law,

The level of development of other branches of law can have an influence on
legal instruments of privatisation as well. So the low level of administrative law can
be one of the reasons why a market-concentrated way of privatisation is accepted in
some countries, while in other counines the high level of administrative law solutions
and practice will mean at least a temptation for opting for an adminisirative law
method. It is particularly true if we accept a wider notien of privatisation not limiting
it to the wansfer of ownership but embracing cases of contracting out as well.

iv. Consequences of privatisation

17. It may be suprising that not much is known about consequences of
privatisation. Perhaps this was one of the reasons why both Dr, Scherer and Prof. Smith
dealt in their reports with some consequences. 1 shall not repeat their staiements but
limit myself to a few remarks.

It is understandable that privatisation is a too recent phenomenon to have
elaborated analyses in the literature on its consequences, Direct, shori-term
consequences and dangers are discussed but more time is needed for collecting and
studying data on long-term consequences. Direct, nearly immediate consequences may
equally be pleasant and unpleasant. Getting shares at a relatively low price by a rather
large propoitien of the population may result in votes for the ruling government and
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S0 people’s capitalism seems (o be started. Unpleasant consequence may be rising
unemployment and price increase, reduction of welfare services, problems in the field
of education, health care, social security - as it can be seen in the previous socialisi
countries. An unpleasant consequence can be the replacement of State monopoly to
private monopoly.

The above consequences are not caused necessarily and exclusively by
privatisation. For example, in Eastern and Central European countries unemployment
and inflation are due to the previous system and not to privatisation. On the other hand,
it has been stressed that privatisation does not necessarily mean a change in the
corporate structure. In some countries, privatisation, which led 0 a greater
conceniration of private economic power and private economic monopolies, might be
an obstacle to liberalisation. Therefore, some authors emphasise that rhetoric may be
far removed from the reality when speaking of consequences of privatisation®®.

The State has normally no other choice but to regulate the market, especially
in the case of privatisation of public utilities. The strong regulation may question the
importance of privatisation as the control remains in the government’s hand. Tt has been
pointed out that the State does not leave the market as a result of privatisation, it
retains important powers and as the British example has shown, privatisation does not
even mean decentralisation®,

Social consequences of privatisation may be serious as well. They are usually
a hidden part of privatisation. It is obvious, however, how important the question is,
who will be the beneficiary of the transformation, a large part of the poputation, a few
managers or people in key positions close to the government. Social consequences of
privatisation may have long-term effects in the social, economic and political fields.

“D, Heald, The United Kingdom: Privatisation and its political context, West
European Politics, 1988, 4, pp. 43-44; Vickers, Wright, cf. note 1, pp. 24-25.
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electricity supply industry, The modern law Review, July 1990, p. 488,
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