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FOREWORD

The Council of Burope is a privileged forum for the comparative study of legal
problems in contemporary Furopean society. Im order to investigate im depth the
present situation, the trends and public policies with regard to specific questionms,
the Council of Europe has organised since 1969 a series of Colloguies oo Europesn
Law, each year in a different countxy.

The theme of the ninth colloquy, held frem 2 o 4 Qetober 1979 at the Faculty
of Law of the Complutense University of Madrid was: "The liability of the State =znd
regional and local authorities for damage caused by their agents and administrarive
services'.

The colloquy was chaired by Professor Eduardo GARCIA DE ENTERRIA (Madrid). The
vire—-chaitmen were Mr & BERENSTEIN (Lausanne) and Professeor R F V HEUSTAHW {Dublin).

1t was attended by 35 participants designated by the member States and by
Finland, the Max-Planck-Institut fiv auslandisches Sffentliches Recht und
Y81kerrecht (Heidelberg} and the Association Internaticnale de la Fonctioun Publigue
(Avigmon}, as well as a large number of observers frow the host coumtry, Spain.
Fnglish, Freach and Spanish were used as working languages.

The opening session on 2 October was presided by the Minister of Justice of
Spainm, Mr I CAVERO LATAILLADE. After a welcoming speech by the Rector of the
Complutense University, Professor E TIERNO GALVAN, the representative of the
Council of Europe, Mr ¥ W HONDIUS, read a message to the collogquy from the new
Secretary General of the organisation, Mr F KARASEK. He alsoe presented an overview
of the Council of Europe's work in the legal field.

At the first working session, Professor E GARCIA DE ENTERRIA cutlined the main
guestions which the colloquy was to censider. While the principle of compensation
for damage caused by public authorities was a regular feature of the legal systems
of all the member States, there were many differences in their approach to rhis
problew: fault liability vs striet liability, proceedings in civil courts oy
adminiscrative courts, direct or subsidiary liability of the State, areas inmune
from any liability, gemeral national régimes vs regional sub-systems, etc.

At the following working sessions, papers were presented by four vapporieurs,
each of whom dealt with a topic peculiar to the law of his country. The
presentations were followed by comments from the other vapporteurs anmd the
participants and a general debate.

The subjects of the papers were the following:

- The field of application of the liability
(Rappotteuy: Professor Drn B BENDER, Law Faculty of the University of
Freiburg i Breisgau)

- The basis of the liability
(Rapporteur: Professor J LEGUIHA, Law Faculty of San Sebastian Universitcy)

- The extent of the compensation
{Rapporteur: Dr H R SCHWARZENBACH, Judge at the Administrative Court of the
Canton of Zurich)

- The party respoensible
{Rapporteur: Professor B W R WADE, QC, Master of Conville and Caius College,
Cambridge)
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Additional national teports were submitted by several delegations and information

on the just satisfaction system under Article 50 of the EBuropean Human Rights
Convention was provided by the Secretary General’'s veprescutative. Referenmce was
also made to the case law in this matter of the European Hconomic Community.

At the closing session on 4 October, a general reporl was presented by

Mr F SCHOCRWEILER, Govermment Adviser at the Migistry of Justice of Luzembourg.

During the colloquy, the participants enjoyed the social hospitality of the
Minister of Justice, the Diputacién of the Province of Madrid, the Mayor of Madrid

and the Spanish delegation to the colloguy.

The results of the colloquy have been communicated, throgg? the European
Committee on Legal Co~-operation (CDCI}, to the Committee of Ministers of the
Council of Europe.

At its 316th meeting (10-11 March 1980) the Committee of Ministers decided to
authorise the pubiicaztion of the present volume of proceedings which is meaut to sevve
as a veference documant for governments, legislators, legal practitioners and scholars

of law.

The Committea of Ministers also decided to include a Buropean activity ia this
fizld in the work programme of the Council of Europe. The Commitiee of Experts on
Administrative Law {CJ-DA), charged with drafting the relevant rules for imclusion in
an international instrument, began its work on this question im Cctober 1930.
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HESSAGE
from

Mr Franz KARASEK
Secretary Ceneral of the Council of Europe

on the occasion of the opening session of the
Ninth Collequy on Eurepean Law
held in Madrid on 2 Ockober 1979

It gives me great pleasure to send you my cordial greestings. ¥ very moech wish
I could have been with you in person but my presence today in Strasbourg is
indispensable since I took up my duties as Secretary Generai of the Jfouncil of Eurcpe
only yesterday.

As an Austrian, I am glad to know that it was lawyers from my country who were
among those who initially proposed the theme for your colloquy, namely: "Liability
of public authorities™.

%5 a Buropean, I ameven more giad that you will now lock at this guestion fiom
a2 European point of view.

Equaiity of all citizens before the law is an important basic principie in alk
member States of the Council of Europe. We realise that unforiunately ths copverse
is not always true: the laws in force in Eurcpe do not always afford equal standerds
of protection to the citizens of our member States.

Your endeavour to identify the underlying principles regarding the lLiability of
public authorities which are or should be common te all Eurcpean States is, therefore,
an essential contribution to the building up of a common legal order of Eurcpe.

T look forward with great interest to the results of yeur work, for which I wish
you EVery Success.




‘STATEMENT

by Mr Frits HONDIUS

Head of Division in the Dirvectorate of Legal Affairs,
Council of EBurope

The Courncil of Europe, which has convened this colloquy has the task of
asgisting its 21 member States to achieve greater unity. It does so, inter alia, by
concluding internatiocnal treaties and adopting common policies, in the form of
recomnendations addressed to member governments, or by other appropriate means, such
ag conferences of specialised ministers.

In_support of these activities it engages in a vast work of documentation, study
and appraisal of the underlying facts and phenomena. It is in this context that the
Colicquias on European Law are called together, each year in a different country.

By chooging as the theme for this collequy "the law on the liability of public
authoricies” we are fulfilling an old promise.

In 1972 the Third Collecguy on Europeapn Law at Wirzburg dealt with the
responsibility of the employer for the acts of his employees. Respeonsibility of
public authorities for acts of public servants was left aside however, since it was
felt that this was a subject worthy of a colloquy of its own.

In order to explain the general context in which this colloquy is being held, it
is my purpose to make a few remarks on the nature of the Council of Europe's
sctivities with special reference to our orgamisation's role in the field of law.

The Council of Europe covers a wide range of matters that are c¢f common concern
to its wmember States: law, public adminigtration, sccial and economic affairs,
education, culture, sports, public health, envirconment, local and regional government
ard Jast but not least: thuman rights.

Law has ip fact two functioms te perform. On the one hand, the field of law is
a subject of Buropean co—operation in its own right. We carry out a programme designed
ro harmonise the law of our member States on questions of private, criminal and
administrative law, and to prepare, where necessary, rules of intermational law.

On the other hand, activities in other fields, such as medicine, university
education, the protection of monuments, and so forth will eventually lead to the
adoption by our decision-making body, the Committee of Ministers, of texts of a
legal character. The legal aspects of these texts requires the constant attention of
lawyers, both those who are members of the Secretariat and those who are designated
ag experis by our member States.

The most important tegts of this kind are contained in the Eurcpean Treaty
Series, Up to now, well over one hundred Buropean treaties, known as "Conventions
have been concluded.

By these treaties, our member States have voluntarily assumed mutual obligatious
in order to sclve certain problems to which no satisfactory sclutions could be found
within the scope of their domestic law alome. One example is our most recent
Convention, on the Protection of Wildlife, which was signed in Berne on 19 September.
Obviously, political fromtiers have no meaning for migratory birds, or fishes or
flowers. Such protection as the domestic law of our States may afford to wildlife
can be effective only if it is reinforced and supplemented by rules of international
law.
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{nternational treaties are well adapted to subjects on which our member States
have a definite opimiom. But legal co-operation in the framework of our
organisation is also a meaps of promoring solutions to new problems which confromnt
the member States. Making use of the facilities of our organmisation for this
purpose is particularly appropriats in three situations.

First, when member States seek to replace outmoded legal forms by more modarn
ones, responding to the needs and standards of contemporary gocisby. Tenevable
statutes, unlike old soldiers, do not simply fade away. Inspite of the vespect they
have commanded from generations of law-abiding citizens and law~-enforcing magistrates,
when bringing them up-to-date by patchwork reforms no longer gzives
The general problem of the "ageing" of codes has recently been
discussed at a conference of European Ministers of Justice at Aachen. The Ministers
were unanimoug in agresing that any general overhaul of out—dated law would have o
be approached from a European viewpoint.

a day comes
gatisfaction.

But the Council of Europe is net only involved in modernisation of out-dated
law. Ir is also invelved im the opposite situation, where 2 subject matter is so new
that hardly any law exists. Factors such as the advance of science and technology,
the industrial way of life and, more generally, the changes in people’s moral outlook
require the particular attention of law and lawyers. Two receut examplas are the
2 of transplanis of human organs, and the growiang use of computers. Here
a of a European organisation is essential because it snables ocur
information resources, which partieularly in the early stages
and to avoid unnecessary divergencies between their laws.

questio
again the interventio
States to pool their
will be relatively scarce,

In this process of legal innovation, the lawyer plays a role which goes beyond
that of the rraditiomal legal adviser whose role is confirming wvhatever hazs been
decided by others, whether it be im the form of a law, a contract, or a legal opinion.
He must be actively associated with the immovative process right from the beginning,
Lis specific expertise to the sclution of the problem under veview.

He must help to put it into words and give it an appropriate form, suggest

appropriate institutiomal, procedural and decision-making mechanisms and, at the same
time, call attention to the competing values of mam and society which are at stake..
His task is to introduce the necessary element of stability and security into
situations of rapid sccial change. May I be permitted to cite as an exsmple the
admirably active yole which lawyers have played in Spain's vecent peried of tramsition.

and contribute

A third situation where it is advisable to involve an intermational organisation
in law reform is when there ars human interesis and values at staks which showid
require equal treatment undet rhe law of different States. The Secretary General
in the message I have read to you referred to this situation. Even where the law of
each State on a particular problem may be up-to-date and adequate in itself,
differences between national laws may nevertheless lead to injustice. Take the simple
example of a right which under the laws of State A can be exercised by its owm
nationals only, regardless of residence, whereas the same right in State B can be
exercised by its residents only, regardless of nationality. Here each law is
completely just anéd logical in itself and there would be mo preoblem, if both
countries shared the law of country A or of country B. But the difference leszds to
inequality. A national of A resident in B can exercise the relevant right du both
countries, whereas the national of B resident in A can exercise it in neither

country.

It is in particular the work of legal harmonisation comcerning problems of rhis

kind that the Coumcil of
state from my experience as & S
from the member States should p
learn from their colleagues working om similar
Strasbourg will also give them an oppoTtuBity

a Buropean vantage poO

Europe's facilities can be invaluable. I should like to
taff member how important it is that legal experts
articipate in the proceedings: not only will they
problems in other countries, but

of looking at their owm problems from
int and seeing them in a broader perspective. .




The choice of the theme of Stare iiabiiity fer this colloquy was motivated by a
number of the considerztions I have just outlined. First of all, it is a guestion which
has had a siow evolution in legal theory and practice. Faced with this situation
countries are looking for naw ways and means of giving the relevant law grester
cohesion and clarity.

i)

In some countries the relevant law cannot be found in 2 concise legal text but
iz made up like a patchwork guils.

Secondly, with the growth of State respounsibility in many fields: enerpy,
sctacular transformations taking place in
ity arise.

L=
2

tourism, medical care, elc znd with the sp
those fields, new problems of State liabil

In the third place we are struck by certain differences in the pertinment laws of
our member States. There is a2 need Lo examine whether these are merely difference i
of form, or also differences of substance. i

State liability should alsoc be approached {rom the point of view of pood aud
effective public admimistration.

In this comnection T should recall that administrative matters are one of the
"Seven Pillars of Wisdow™ enumezated in Article 1 (b) of the Statute of the Coumcil
of Europe. They era important not only Ia view of their obvious commesaction with
human rights (whose purpose is Lo protect the individual against public zuthorities),
but also in as much as the Council of Europe, with its numerous govertmental
committees, is a focal point for dialegue between nationzl administrations and fov |
comparison of administrative maithods.

vaticn as a subject dn its own right has
recejved low-key treatment im our work programme, and this forvr two reasons. First
of all, public admimistration touches viriwally every sector of public affaivs. It
is not localised but forms part of a multitude of activities., In the second place,
public administration is concerned with the internal housskesping of States with
which internatiopal law is reluctant to interfere. Numerous zre the references in
our conventions and resclutions to this principle, which means that States way

Yet until recently publiic admindstvar
=]

implement the subject matter inm their own way. Here are some examples: ... to taks
i . - e, e ; [ P — 5 - P oot : '

steps in theiy domestic iaw''s .. in zceordance with theiy adwministrative

system ..."; "... by 2 meihod prescribed by their intermal law ..."; ... to take

51

account in their law and administrative practice ...": and there are many others.

in recent years, however, iC hag been stressed that public administration is also
a matter of Eurcpesn concern znd that the Council of Burope, by virtue of its State
membership and its gtatuiery mandate is a very suitable intergevernmeuntal organisation
to provide co-operation im this field. This is an idea which has graduslly ripened
and to which an impulse has been given Irow various sides: ¢he Parliamentary Assembly,
the Minisrers of Justice, new member States (especially Portugal), the mevement for
citizens' participation in administretion, the repovts and decisions of the
Human Rights Commission, the judgements of the Human Rights Court.

With regard to compensation for damage suffered by individuals as a rasult of
acts or omisgions of public authorities, pavticipants im this colloquy may be
interested in.a special category of lzw which is being developed in Strasbourg by the
Buropean Court of Human Rights and which is not yet widely kmown. It conceins
Article SO of the European Human Rights Convention which provides that where the
internal law of a Contracting Farty allows for only partial reparation {0 be made for
the comsequences of & decision taken by a legal authority of a Contracting Party in
conflice with the convention, the court shall, if necessary, aiford just satisfaction

to the injured party.
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on three occasions the Court has comsidered such reparation:

- 1n the case of Engel and others, by a judgement of 10 March 1972; it held that
the Kingdom of the Nepherlands should pay Mr Engel the sum of one hundred

Dutch guilders;

In che Vagrangy cases judgement, also of 10 March 1972; the Uourt considered
claims for damages from the applicants. Although it declared Chem admissible,
it did nect upheld them since they were ill-founded:

- By judgement of 22 June 1972, the {ourt ruled that compensation ip the sum of
fwenty thousand German marks should be paid by the Republic of Austria to the

applicant Ringeisen}

In a further interpretation of the judgement it rTuled on 23 June 1973 that this
sum should be paid to him ia person and free from conditions (hig creditors

were after the money) .

In two other cases, 2 friendly settlement on damages resulting from violatiocns
# the comvention wWas rezched before the European Comuigsion of Human Rights. These
=

were the cases of seheichelbauver/FRG (seevel report of 16 Decembsr 1970) and the case
of Knechtel/Unized Kingdom {report of 24 March 1972, that tpock note of an ex gratila

payment of £750 to the spplicant).

=)

" Three more Ca&Ses concerning Article 50 arve pending before the fourt, namely
the Sunday Times case, the Kénig case {om which & hearing will take placs om
93 Qcrober next) and +he Luedicke, Belkagem and Kog case.

Articlae 50 artracted little artention at the time {1950) when the comvention
was drawn up. The Rapporteul of our Assembly, Paul-Henri Teitgen (today France's
judge on the court) even joked akout if. e wondered whether the Court might decide
to award one franc damages to eVery Frenchman ag compengation for the injury
inflicred om the population by a dictator who abolished the freedem of the press.

What matters today is that Article 50 is being applied by the Court. The
decisions it has siready rendered give useful imdications about the principle of the
“1isbility of administra jve avthorities and the degree of adequacy of domestic law.
From the Euxopean viewpeint, the curvent seacch of the Court for principles of
_compensaticn which satisfy Europeatn criveria can be an intaresting source of
“inspiration to this colloguy.

Ar rne bepginning of our colioaquy I wish to thank the Chairman and the
rapporteurs for bearing the brunt of the preparatory work. 7 should 1ike to. compliment
them on the fact that thelr reports were ready well within the agreed time limits.
That not all of your received the reporte Inm time was not our fault, but that of the
“postal services, which as several rapporteurs have explained, cannot be held liable!l

1 ghouid also like to take this opportunity for expressing to the Spanish
‘authorities and the Universidad Juan Vivancos Complutense the gratitude of the
-Council of Europe for this hospitality and generous assistance. And finally, let
: noncured participanis a pleagant and successful mesting.

e wish all our
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LIABTLITY TN CERMAN LAW

by

Pr. Bernd BENDER
Lawyer, Henorary Professor at
the University of Freibuezg i brg
{Federal Repeblic of Germany}

ratroduction
e

'Certain pavticularities of the preseni giruation of the state 3iability law in

‘the Federal Republic of Germany vegqulre a BOLE detailed introduction.

one has to differentiate within the
law, This
Tine cases, it is often difficult,

. Contrary te the Anglo-smerican system,

‘framework of the Gerusn legel systen batween public law and urivate

dichotowy is of essemiial imporiance. in border
'hbwever, to place a legél'norm ot 2 lepel relationship in one or the other legal
sphere or o answer the gquestion whether 2 certain action, for example the firing of
‘s shot, should be judged for the purposes of determining iizbilicy questions
fgcgoréing to public or privete law. The criteria fov making such & classification do
not lead to clear reselts im #ll cases. This is unfortunats since the result of the
_ciéssification is imporisat in determining, for example, the types and content of
possible ciaims (damages, restirution oF injumction claims, etc) as weil as the legal
:prqgedure which must be followed when such claims are raised, in particular with
:iegard to zeoness to a cevtain kind of court. {In the federal Republic: access Lo the
étdinary ceurts, the lehour courts, the general adminiscrative courts and to the
gpecial'administrative courte {finance snd social courts)).

it Accordingly, it is possible that the State ("Bund" = federal government,
Mlander" = State governments) or othet public bodies (eg boroughs, representatives of
thé social insurance), ie the so-called ngoneitstriger” {(holders of sovereign power),
way.be lisble under both public law as well as under private law. If the injurious
“zetion by the holder of sovereigm power has oceurred within the scope of private law
“(¢g when a commmity sells iand}, them in primciple the holder of sovereign power Or
its agent is subject to the same comtract or tort lisbility as a civil corporaticn
:(?8 a joint-stocck cowpany) or its ewployees would be. Om the other hand, if the
injurious act has taken place witinin the sphere of public law {eg through an order to
«demolish a building), the the holder of sovereign power is liable ascerding to the
‘special legal maxims of the so-called public graatshaftungsrecht” (State liability
law). Ia this case rhe sgemts are, ia primciple, not personally liable to the injured

party.

- In its broader seunse Yoraprshafrung” (State 1iability) is understood to mean the
‘centract or tort tiability of the State or other public corporation under the public
Adw and under the private {or civil)} law. The fn1lowing, however, deals mainly with
;ﬁﬁate liability in 2 wmore narrow ssnse, referring only to public law and excluding
contractual law. With regerd o the conditions for 1liabilitvy, it covers the cases of
!;nqurious illegal eor injurious jliegal - culpable exercise of sovereign power. Under
existing law these cases are governed by the legal inmstitutions of the
":E“teignungﬁgleicher Eingriff™

the "&ufopferungsgleicher Biagriff" (infringement similar in nature to the special
‘sacrifice situation) {(Section 2 (a), {za)}}, the “Folgenbeseitigungsanpruch" (elaim for
‘testitutien} {(Secticn 2 {a}, {aa) as well as she Mamtshaftung” (liability for acts
‘of officials) (Section 2 {a), (). Oniy the "liability for acts of officiald’
;{Violation of official duties) is dependent upon fault.

T
i

i
r
£

= With regard to the copsequences of 1iabilivy, only the Yiiability for acts of
‘officials” resulis in. the payment of full compensatory damages (Section 3 {a), {aa))
_whereas "quasi-expropriaticnél tnfringements’ and minfringements similar in nature o
“the special sacrifice situacion” rvesult in fair compensation according to public law
principles (Section 3 (b))} and only the Holzim for restitetion' results in restoration
(Section 3 (a), (bB)). | -/

- 13 -

£ (quasimexpropriational infringement) (Section 2 (a), (aa)),



Additionally, however, compensation according to public law must also be granted
in some cases in which a holder of sovereign power ;ggggéiz causes injury to a subject
concerned. These are the cases of "Enteignung" (expropriation) (Section 2 (b), (aa)),
"Enteignender Eingriff" (expropriational infringement} (Section 2 (b) (aa)) as well
as "Aufopferung' (special personal sacrifice} (Section 2 (b), (aa)).

4 zeform of State liability has been initiated in the Federal Republic since the
pregent, exceedingly complicated law is comprised of legal rules, both written and
unwritten, which have come into being in various ways and at various times. A4s a
result, these rules are not co-ordinated with each other and are obscurs and incomplate.
In May 1978, the Federal Government intrcduced a State Liability Bill (EStHG) in the
Federal Council (in the se-called first round for proposed legislation). This Bill
was based upon a draft prepared by an independent commission and first published
in QCctober 1973. In September 1978, the Bill was passed on to parliament together
with the  opinion of the Federal Council.  The State Liability Act, the enactment of
which requires a change in the Comstitution (known as the "Grundgesetz" - Basic Law),
will almost certainly be passed in the current parliamentary sessions which ends in
1980. HNevertheless, modifications to the Bill are still to be expected during the
legislztive deliberations. Its basic ideas, however, will surely be rtetained. The
aims of the reform are to ecreate a new and sensible division between public and
private State liability, to improve the rules concerning damage caused during tumuits
{known as "Tumulschaderecht"”) as well as to redefine State liability, both in
.substantive and procedural law, in a modern, ie systematic, way which would satisfy
the veguirements of the modern constitutional State,

The following refers primarily not to private but rather to public State
liability law in the Federal Republic (excluding dot only contractual and quasi-
contractual liability but also liability for legislative torts); reference will be
made at the appropriate points to relevant aspects of the proposed reform law. 1In
addition, those cases will be mentioned in which public compensation is granted for
injuriocus but .nevertheless lawful actions of holders of sovereign power.

1. TField of appiication (1iability for imjurious actions of the adwinistration)

The scope of the legal maxims referring to public State liability law includes
in principle all conceivable types of injuricus, unlawful actions by holders of
sovereign power, This applies not only to positive action (legal acts, real acts)
but alsc to the non-performance of a required action which results in injury.
However, it must always concern sovereign actions or sovereign non-perforuance, ie an

administrative behaviour which can be classified as behavicur within the scope of

publie law.

&. "Verwaltungsakte" - administrative acts

aa. First of all, public liability canm be caused in certain cases by "administrative
acts”, ie official decisions made for the settlement according to the public law of
an individual case and aimed at a direct, external legal effect.

Examgles:

Granting of a permit (eg building permit, trade licence, driving licence, sewage
disposal permit) withdrawal of such permit, issuance of an order (eg demolition
order, tax claim) or issuance of z prohibition (eg trade prohibition).

bb. The legal term of "administrative act” does not include legislative acts nor
forms of delegated legislation which have been issued either by goverumental
administration {("Rechtsverordnungen” - statutory orders) or by self~administrative
bodies, for example, local councils {"Satzungen" -~ by-laws). Nevertheless, under
certain circumstances State liability alse is taken into consideration for these
subordinate legal regulations. This is the sitvation where these legal regulations

do not mneed to be realised by administrative acts or where an injuricus administrative
act is based on such legal regulations (which are, for example, unlawful and therefore
veid).
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g ce.. Im certain cases lawful administrative acts may result in the obligation Lo grant
fair compensation if they cause damage to property or persconal injury directly by
“imposing a "Sonderopfer™ - special sacrifice on the injured party (Section 3 (b)).
‘“hese cases, however, are mot covered by the term "State lisbility law'’; as mentioned
- gbove; the subject of the State liability law is only the injurious unlawful (sovereign)

ot of the State or other holders of sovereign power.

"Realakte’ - real gcts (positive acts)

. Often the action (ie the positive act) of the admimistration doee not have the
. sharacter of an administrative act, but rather that of a real action, i= ous thart
wievokes legal effects not ex voluntate het- at the most ex lege.

Examples:

The use of physical force by a2 police officer, the teaching at State schools, the
steering of a tank during a manoceuvre, the construction of a public road, the
supply of water from the leocal waterworks etc.

... Injurious real acts of a holder of sovereign power may alsc cguse State liability.
.“THis is the case when they are either unlawful {Section 2 (2), {2a)) or velawful and
. cilpable (Section 2 (a), (bb}). Alse with real acts, however. 2 public law
’ compensation comes iato consideration (Section 2 (b)), This occurs when the injury
U {nflicted from the viewpoint of the rule of equality of treatment, has the charaeter

Y 0F a "Sonderopfexr” - special sacrifice.

o Real actions are to be judged by public law when they accomplish dive
“.-the public duty of a holder of sovereign power (or should serve that purpos
. they are otherwise directly (internally as well as externally) comnectad
" decomplishing of such a duty.

Examples

The supplying of water is a public duty of the boroughs. TYhese ave authorised,
however, to regulate by means of a by-law their legal yelation to their customexs
either under public law or, at rheir own discretion, under private law. Onder
existing law, the supplying of non~consumabie {eg contaminzted oX polluted) watev
results in the first instance in a public liability and in the second instance in
private liability of the borough in question. When the refornm of the State
liability law comes into effect, the consequences of 1iability in both cases,
however, will be governed by private law {para. 17, Sect. 2 EGLHG). According

to para. 17, Sect. 2 EStHG the same will alsc be true for other activities of
public administration, such as the supplying of electricity, the sewage and
refuse disposal, the health services, the conveyance of passengers and goods in
land, sea and air traffic.

se.  Acts of omission
el The non-performance of an act by the holder of sovereign power mEy also become
relevant for liability questioms, but naturally only when a legal obligation to act
“-is neglected. 1In this case as a matter of principle, the legal obligation of the

. holder of sovereign power must be owed in particularto the injured partY_{3m0333t .
.others). Thus, only untawful non-performance is of importance for 1iabiliry questions.

. Even this is only the case when che uniawfulness is directly aimed at the injurad
- party. Expressed in objective terms, liabilicy exi oAanLe _
. those norms which intend, at least amomgst others, to protect oF benefil Ene interesis
-.of the injured party (so-called ngchutznormen” or ''Drirtschiitzende Hormen -
- -protective morms). /

3 T i
sts only in cases of violation ox
5




(Moreover, the unlawful action of a holder of sovereign power is also
characterised by the violation of a legal duty: the legal duty in this case is to
abstain from unlawful action). .

Tn this conmection, for the State lisbility law, only legal duties under public
law ars of importance. They are duties of the holder of sovereign power. As far as
they ars owed not only to the public in gemeral but also to the individual
{"Biirgerschiitzende Pflichten” - duties protecting the individval}, they grant a legal
position to the individual under public law, Im principle demages may be
recoverad for breach of public duty only if the act of omission is culpable
(Section 2 (&), {(bb)}.

The general obligation of the owner or possessor of property, for example, to
prevent it from being a source of danger to others is normally a legal duty under the
private law., As far as such a general chligation does not concern public roads or
places, the public administration will be liable according to the proposed reform law
(para. 17, Sect. 2 EStHG) without exception under private law.

d. Exemptions from 1iability {exclusions and exceptions)

According to special rules, certain waye of acting, characterised by objective ox i
subjective features, are excluded from the general norms concerning State liability.
Thus, in those situations the general norms do not become effective anrd do not result
in State liability. OCften, limitations of liability (Section 3{(d)} are provided at
the same time. There are other cases in which in spite of injurious sovereign action,
neither the State por another public body is liable but rather a natural person is.

In the Federal Republic, the most important cases of such sovereign actions, which are
privileged with regard to State liability, are the following:

aa. Postal administration

The main example is the sovereign postal administraticn. The complicated special
iaw (in particular, the Federal Post Act of 28.7.1969, BGBI, I, p. 1006) that applies
to its services, ie mainly the tranmsport of letters, goods, money and passengers as
weil as the telecommupications services, provides exemptions and limitations of
liability that cannot be discussed in detail here. See Loh, Die Haftung im Postbetrieb
(the liability of the Postal Admimistration), Berlin 1972.

. The justification for these privileges concerning liability is the view that
otherwise a speedy provision of those mass services would not be possible for acceptable
fees. Therefore, the basic concept of the privileged status of the German Federal
Post {(acting mainly in the sovereign sphere) will also not be chamged in the course
of the reform of the State liability.

bb. Hotary's liability

The notaries in the Federal Republic, who are civil servants ounly in exceptional
cases, carry out sovereign duties especially im the certification of legal acts.
Nonetheless, according to the "Bundesnotarovdmung" (Federal Notary Code} of 24.2.1961, ;
BERI. I, p. 98 (which has been amended several times}, it is not the State which is
1iable for mistakes made by the notary who is not in the civil service but rather
the notary himself is liable, and this Iiability is a civil lisbility. This ||
situation will not be changed so far by the proposed reform of the State liability "
law,

cc., State liability towards aliens

In certain cases, the "Amtswalter" (office holder) himself (in particular the
civil servant or an employee in public service) and not the State (federal government |
or State governments) is liable for an injurious viclation of an official duty :
{Section 2 (a), (bb)) towards am alien.

e ij
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Vg the State normally only assumes the liability of the a¢fice holder", thus
éii:ving him of liability, when mutualitry of treatment is suaranteed by the laws of
sreign country or by intevnational agreement. The regulations of the federal
trment and the State goveruments vary on this point in details. As a result of

" ¢he proposed reform, it is intended that claims under the new State Liability Act shall
It is imtended, however, to authorise the federal

sve

also apply in primeiple to aliens.

1fg§§éfﬁment to discourage the prejudicial treatment of Germans in othar countries by
refusing the state liability claims of those countries and their subjects until an

' gféément on mutuality has been made (para. 50 EStHG}.

Diplomatic service

i . Furthermore, the federal authorities can decline to assuie responsibili
pffice holder who bas acted contrary to his cfficial duties when the competent
 governmental body declares that the injurious behaviour of the functiomary 1a the

- diplomatic service reflected political or international interests This (questionable)
. rule 1s not to be continued in the proposed reform programme.

ty for an

CAccident injuries

4 Beveralstatutes contain exemprions from the liability for acts of cfficials when
"an office holder causes an accident injury to another official while on duty, provided
. that- the injury is pensionable.

" 'Ldability foxr tortious acts of the judiciary
This special liability rule will be discussed below {(Section 6).

 Legal basis for liabilipy (conditicus of liability)

" Unlawful actions

. The distinction between unlawful and lawful sovereign actions is sometimes
“difficult because the term unlawfulness” is a functional ome. Accordingly, an action

-can, for example, be tortious in itself and also rzesult in 2 tort. This will not

“be studied here. Discretionary actions are alsc unlawful when the legal limits of
discretion are not respected (as is the case where the discretionary authority is
-;abused or exceeded).

State liability independent of fault

. There are isolated special Tegulations in federal and in State 1aw (for example,

~in the area of the police law) whereby compensation must be paid for the damage caused
by certain unlawful scvereign actions without ithe necessity of establishing faulr. Up
until now, however, a general regulation of this kind has mot existed.

- Nevertheless, the courts have developed legal doctrines which establish a State
ability independent of fault which is not derived from the liability of the agent.

This original liability of the State or of other holders of sovereign power for
Sovereign teort is of general importance. Thease doctrines developed by the courts are
the public compemsation for "quasi-expropriational” infringement, for "infringements

- similar in nature to the special personmal sacrifice situation” (hereinafter referred

. fo as quasi-"personal sacrifice" infringement), as well as the "claim for restitution”.

1.

"Ouasi-expropriational” and gquasi-'persomal sacrifice’ infringements

According to court decisicns (BGHZ 6, p. 270 £; 32, p. 308 %, etc), actions with

/4. considerable effect of injury are "quasi-expropriatiopal" when they directly infringe
 ??°“ pecuniary legal positicns protected under Art. 14 GG. These infringements must

o
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be causec by the unlawful sovereign actiom of a holder of sovereign power and can i
be direcced or not directed, culpable or not culpable., They are either legal norms @
(Section: 1 (a), (bb)) or administrative acts (Section 1 (a) {aa)) or real acts
{Section 1 (b}).

On the other hand, the infringement is quasi-"personal sacrifice"
(BGHZ 9, p.83 £, 60, p. 302 £, ete) when - ceteris paribus - highly personal,
non-pecuniary, intangible values protected under Art. 2, Sect. 2 GG are concerned
(life, health, physical integrity, persomal freedom of movement). The resultiog claim ]
has a subsidiary character (compared with special claims, eg the social insurance i
claim for compensation in the case of suffering an injury by the private helper of the |
police).

. |

The liability results in the obligations on the part of the public authority ﬂ

having the capacity to be sued (Section 4 (a), (aa)) to grant a fair compensation ;

{Section 3 (b)) for the damage caused; the claim for compensation has to be submitted
to the ordinary {civil) courts of law (Section 5 (a), {dd}).

2. "Claim for restitution”

According to court decisions (BVerwGE 28, p. 155 f; 35, p. 268 f; 38, p.336 £, ete)
one is emtitled to claim the restoration of one's status quo ante {or the restoration
of an equivalent status) when one's legally protected interests have been violated by
unlawiul (or unlawful culpable) sovereigm action in the form of an adwinistrative act
(Section 1 (a)) or a real act {(Section 1 (b)). This claim has to be submitted in
principle to the administrative courts of law (Sectiom 5 (a), {c¢)). This too is a
claim for compensation directed towards natural restitution (Sectiom 3 (a), (bb)) and
not merely a negative claim for removal. Where appropriate, it will be granted along
with a claim for monetary compensation (claim for damages or for fair compensation).

Tf an unlawful administrative act is not so wrongful that it must be judged to
be null and void and if it is no longer contestable, then the claim for restitution
ceases. This claim also ceases when the restoratiom is actually impossible, when it
is legally not allowed or when for public policy reasons such restoration would be i
unreasonable te demand of the holder of the sovereiga power. :

3. Reform

4fccording to the proposed State Liability Act, a holder of sovereign power is
Liable for full dawages for the injurious violation of public duties which protect
the individual, uniess he can successfully exculpate himself (Section 2 (a}, (ecc)).
In addition, the proposed act provides a liability of the State which merely depends
upon the unlawfulness of the Act (para. 2, Sect. 2 EStHG).  This occurs when the State,
through injurious sovereign action has infringed upon legal positions which are
protected by the fundamental (civic) rights laid down in the Basic Law. This means
that the State is liable not only for 'quasi-expropriatiomal" or quasi-"personal
sacrifice” infringements as discussed above under Section 2 (&), (aa), (1) but also,
for exemple, for infringements upon the freedom of trade and profession as protected
under Art. 12 GG. Morecver, according to para. 3 EStHG, the previously mentioned
"elaim for restitution” (Section 2 (a), (aa), (2)) is to be maintained when the damage
consists of the alteration of an actual condition to the disadvantage of the injured
party.

bb. State liability dependent on fault (Amtshaftung - liability for acts of officials)

This liability of the State for acts of officials, the so-called "official
liabilicy"”, is laid down in para. 839 BGB in connection with Art. 34 GG and is, in
practice, the most significant form of State liability. It iIs not connected to the
viclacion of a legal duty by a holder of sovereign power (this means, by a public body).
Rather it is attached to the violation of an official duty which concerns the ;
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‘vgffice holder” {Minister, civil servaant, employee or worker in the public service
“atc) and which really is part of the internal relationship between the office holder
‘4nd the State. This has an historical background., Originally, only the "office
“holder” himself was liable as a private person; rhis was even the vase when he had
_acted within the sovereign sphere. Such mistakes were not attributed to the State
?éince they were considered to be contra mandatum. The pevsonal -~ as sueh private -
“1iability of the civil servant for tort (pava. 839 BCE) was then taken over by the
“gtate, thus relieving the civil servaunt of liabiliry, in as far as the civil servant
has acted in the soverelgn sphere. This was accomplished initially by individual
}1ega1 gorms and finally in general by a constituzional norm (nowadays under

Cart. 34 g6). To that extent, State liability in the form of "official iiability"
"+g not a direct (original) but an indirect. (devived) liability zvd thus a public law
1iability. This fout~dated” conception will not be included in the new State

"Liability Act.
| 1. Conditions for "official ligbility”

one for "official liability" which permit the placing of a claim

The condiri
t snother holdaer of soverelgn power axve as follows:

-against the State of

= viglation of an official duty applying to the "office holder” as a2 rasult of

legal NOTHES, administrative vegulations or individual orders (!} by action
or smission in the sovereign sphere;

L third party yelation of the official duty. This means thatl according to its
subject, the duty must exist nct only in relation fo the suployer (respectively
to the public) but, im particular in relation to the injured party and in such 2
way that the "office holder"” has to protect or promote certzin interests of this

partys;

- adeguate causality between the violation of the official duty and the injury.
This means that the "oIfice holder" ie only responsible for a viclation of an
official duty which as conditio sine qua mon was the cause of the injury
suffered. provided this violation has increased the iikelihood of the occurrence
of the actual injury. Only in such o case is the risk of injury taken over by
the holder of soversign power via the assumption of liability f{cf BGHZ 18,
p. 288 I3 ete}. The injury to be compensated may consist of damage to property
but it may also be a mere peacuniary disadvantage 0T even a

or personal injury.
non-pecuniary injury;

L fault - this does mot reguire malice or bad faith, but it means that the 'bffice
holder must have violated his officisl duty in a blameworthy manmer (intentionalliy

0T negligently). As a matter of principle the fault dees not need to refer to

the effect of the tort. The care and attention vequired is to be measured by

the abilities and knowledge of a reasonably prudent "office noider” (development

through ecourt decisions of an objective measurement of fault};

S absence of any other way ta obtain compemsaticn. This weans that if the dnjured
' party is entitled to another enforceable claim against a third-party for
compensation for the damage caused by the " ffice holder", the claim of official
liabilicy is to this exteat eliminated. Theraefore, official liability has only
a subsidiary character (supplementary.liability). This so-called
“Yerweisungsprivileg', which means ''relegation privilege”, was origimally
intended to guarantee that the "office holder” would be sufficisntly encouraged
to make decisions. Following the statutorily mandated assusption of "official
liability” by the State, this privilege lost its original functiom. It is
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aot intended, therefore, to be included in the new State Liability Act. TUnder
existing law the subsidiarity of "official 1iability" has already been limited
by court decisions in certain types of situations. This applies in

principle, for example, when the liable third party is also a holder of
sovereign power and also for the participation of official vehicles in general
voad traffic (eg BGHZ 13, p. 88 £; 62, p. 394 £; 68, p. 217 £ ete).

2. Effects of violation of official duties on liability- .. .

A violation of official duty which meets all the above-mentioned conditions of
liability results in the State or another holder of sovereign power, and not the
"office holder", having to pay full compensation, as a rule monetary damages
(Section 3 (a), {aa)). Within the scope of "official liability"™, a claim for
natural restitution is excluded when the restoration in natura could only be effected
by a sovereign act for the "official lHability" is only the liability of a private
person tramsferred to the holder of sovereign power (BGHZ 34, p. 99 £). The "claim
for restituticn” (Section 2 (a) (2a)), which is not a part of *official liability™,
is not, however, affected by this rule.

ce. Reform

The reform is intended to abolish the imstitution of "official liability",
According to the proposed State Liability Act, an original State liability which will
no longer be supplementary, will take its place. It will be established in the Basic
Law by the plammed amendment of Article 34, According to para. 1 Section 1 EStHC
the basic liability norm will be as follows:

"Verletzt die vollziehende oder die rechtsprechende Gewalt eine Pflicht des
Gffentlichen Rechts, die ihr einem anderen gegenfiber obliegt so haftet ihr
Tréger dem anderen fir den daraus entstehenden Schaden nach diesem Gesetz."

This means:

"In the case of violation of a public duty which the executive or judicial
power owes Lo a third party, the holder of sovereign power in the particular case

is liable to the third party for the damage caused according to the provisions of
this Act."

The above mentioned public duty results from protective rules - written or
unwritten - of the public law,

The liability consists of an obligation to pay mometary damages '
(para. 2, Section 1, sentence 1 EStHG). If the violation of a "public duty" has
changed conditions, then there is an obligation to make restitution {(para. 3 EStHG).

As far as monetary damages are concernad, the following is to apply according to
para. 2, Secticn 1, sentence 2 EStHG.

"Der Geldersatz entfillt wenn die Pflichtverletzung auch bel Beachtung der bei der
Auslibung vollziehender oder rechtsprechender Gewalt den Umstinden nach gebotenen
Sorgfalt nicht h#tte vermieden werden kdnnen.”

This means:

"Damage recovery is excluded, when the violation of duty could not have been
avoided even if the diligence demanded by the circumstances had been observed
while carrying out the executive or legislative powers".
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- If this provision were to take effect as plamned, it would create a presumption
fault (reversal of burden of evidence). Various parties are emdeavouring to take ;
+o consideration not merely "the diligence demanded by the circumstances but at {
‘i ymast a "special diljgence demanded by the circumstances". In this case it would be g
i rspecial type and degree of diligence which would not refer to the perscn of the )
5ffice holder but instead would be determined by the respective authority and its i
function. Then, in truth, "fault" would no longer be at staks; instead, similar o i
e 'faute de service" of the French S5tate Liability Law, apother criterion of

tiribution would be concerned which would be appropriate for the tort iiability of

the sovereign power (cf. Bender pov 1979, p. 109 ). i

" 1n this context further guiding principles of the reform are. in parcicular:

- 1iability independent of blame for unlawful infringement of basic vights §
‘" (para. 2, Section 2 EStHG), cf. Sectiom 2 {a}, {aa) 3.; ;

. absolute liability for the failure of technical installations by means of which
| executive power is exercised im relation to the injured party {para 1,
" Section 2, EStHG) of Section 2, (B), {ec); |

™
o
i

_damage and restitution as equivalent means of reparation ané an cption for
injuced party with regard to these tenedies (paras. 2-4 EStHG),

S Lawiul conduct

. Expropriatiom and "expropriational infringenent”

ST It is possible to expropriate by means of an administrative act undsr the
. authority of a law or directly by means of a law if this is necessary for the public
- sell-being (Article 14, Section 3 GG). The main examples for guch an "expropriaticn”
(Bnteignung) in its classical technical mesning are the following:

;}phe ownership of property (in particular, real estate) can be taken away oy ;
_burdened with a real property right (eg usufruct);

-other rights of property can he takem away or restricted;

to the acquisigion, the pozsession or

" obligatory rights, which emtitle trhe holdev
. usufruct of property, can be taken away.

Section 3 GG, the law avthorising the exmpropriation oy .
ion must regulate the type and extent of :
The sovereign realisarion of the smocial commitment ;
Section 2 £G)., cf. the leading decisions ;

. According to Article 14,
“ractually accomplishing the expropriat
“-compensation (Section 3 (b), {aa)).
of"property is not an expropriation (Article 14,
BGHZ.6, p. 270 £; 23, p. 30 f.

0.7 2. Other lawful sovereign actions (especially real acts), which directly -
~mo matter if intended or not ~ infringe upon 2 pecuniary legal interest protected by
Jérticle 14 GG have become known in the court decisions {eg BGHZ 45, p. 150 f; 60,
P I45 £) as so-calied "expropriatiomal infringement' {enteignender Eingriff). This
- fovers cases of "special personal sacrifice’ {comparable to the 'charge spéciale”
_iﬁfF;énch State Liability Law). They also vesult in liagbility. This dces not apply,
Jaowever, as far as the realisatiom of the social commitment of the legal interests
;affg;ted aye concerned: dinfringements raesulting from the sccial commitment must be
,FQi?tated without compensation. The public law claim to compensation for an
ripriational infringement' has been developed through court decisions (judge

o law) .




bb. Special personal sacrifice (Aufopferung)

A subsidiary, public law claim to compensation (Section 3 (b), (bb)) is the subJeet:

of the so~called "Aufopferungsanspruch” (claim based upon special personmal sacrifice),
which has also been developed by the courts. This claim concerns lawful sovereign

actions (especially administrative acts, real acts) which directly affect, 1ntentlonally5

or unintentionally highly personal intangible legal interest that are protected by
Article 2, Section 2 GG (life, health, physical integrity, personal freedom of
movement). The infringement must impose a special sacrifice on the party involwved.
The leading decision is BHGZ 9, p.83 f, (Impfschadenfall ~ a case holding that
compensation was required for injury caused by obligatory vaccination).

ce. Absclute liability

A general public liability which is independent of fault (ie intention or
negligence) and therefore absolute is unknown in German law (BGHZ 54, p. 332 £.).
Accordingly the existing German law does not provide the liability of government (or
another public body), if damage is caused for example by the rupture of a water pipe
or the failure of a (well-maintained) traffic light. There are, however, special
legal rules which impose absolute liability which is not based on unlawfulness but
mevely as a consequence of the operation of vehicles, vessels and aircraft, the keeping
of animals, the ownership of dangerous establishments and facilities, the possession
of dangerous materials or the carrying out of dangerous activities. These rules create
a special private law, "quasideliktische" - "quasi-tort™ 1iability. The State as holder
of sovereign power is also subject to this liability. In these cases, certain legal
consequences regarding liability are attached to the "permitted" possession of
{typically dangerous) goods or to their permitted (although typically dangerous) use
upon the occurrence of injury. As a rule, liability only applies to damage to property
and personal injury and not to "mere pecuniary injury”. Usually the liability is
iimited to a certain maximum amount. Oftem absolute liability does not apply in cases
of "force majeure” (acts of God),

According fto para. 1, Sectiom 2 EStHG, in the future an absclute public law
liability will be imposed where there is a failure of technical installations used in
the sovereign sphere. This shall be the case when executive power is exercised by
these installations (eg by traffiec lights or computers, which produce "administrative
acts").

dd. Liability for damage caused by tumults

So-called "Tumultschiden" - "tumult damages" are damages to property, personal
injury or loss of life, which result directly from outbreaks of violence in connection

with riots or from their suppression. The existing law prov1des a (subsidiary)
equitable liability in order to compensate for these damages. For this liability, it
makes ne difference if the State has acted lawfully or unlawfully in not preventing
the tumult or the damage caused, or with regard to the method chosen for suppressing
it. The motivation is that the State has not fulfilled its obligation to be the
guzrantor of public safety.

Since the existing law concerning tumult damages has considerable shortcomings
and is hardly practical any longer, a modernisation of that law is intended along
with the reform of the State Liability Law. The conditions of liability will then
be reformulated and the effects of liability for personal imjury will be laid down
according to social-legal principles., This will differ from the prevailing law and
will be similar to the compensation for the victims of crimes (cf. next section).

-~ 22 -




gompensation for victims of crimes

¢fime prevention is a police duty of the gtate. If the State camnmot prevent a

in crime, then this way be the result of an unlawful omission oY, howevey, of

. yletely proper sovereign conduct. In any case, according to the "Bundesgesetlz
Liber die Entschidigung fdy Opfer von GCewalttaren” (Federal Act Concerning Compensation

ffcfﬂﬁictims of Violent Crimes) of 11.5.1976, BGBL, P. 1181, anyone wio hae zuffared
: intentional attack upon himgelf o suother

pe
o such attack will be given compensation
1ith znd economic congaquences

féonal injury as a result of an valawful,
soni ot as a result of a lawful defence against
dpplication. The compensation for the injuries to hea
is not’ determined by the legal principles relating to damages and restitetion

“{gection 3, (a)) or to fair compensation (Seation 3, (b)) but by socizl~legal principles.
tandardised aid, limited both by maximm and minimum amounts, ig¢ given. It includes
_payméents in kind (eg treatment) as well as monetary damages {eg luap—-sum pensions) to
“the injured persom or to the survivors.

onsequences of liability

General compensation (full compensation)

“Monetary compensaticm

o blameworthy wiclatioms of
all by the obligation to
842-845 BGBY. Tha same will

-7 The extent of the liability for sovereign tort due ©
.official duties {Section 2, {a), {(bb})) is determined above
‘pay monetary damages (cf. in particular, paras. 249-253,

“dpply under the proposed State Liability Act (Section 2, (a), (eci).

‘1. Due to the principle of total indemnity, it is primarily a matter of

penisating the {(whole) tangible damage (and that independent of the degree of fault);

els
continucus deprivaticn, damage), the

‘this means the damage to property (destruction,
‘personal injury (loss of life, injuries to body and health) as well as the "mere”
‘pecuniary damage. In this way the claim for damages is intended in srinciple to
_compensate for the diminution of the property sufficiently cauged by the injurious
‘conduct. Compensation mast be paid for the differemce {expressed in monetary terms)
‘between the total assets which the injured person actually has and the total assets
;#hat the person would have had if it were not for the imjuricus event

A Dfﬁerenzschadenshypothese“ - hypothesis of caleulation of damage by difference).

~In this connection, compensation both for the positive damage (real diminution of
propérty) and for the negative damage (loss of carnings) has ro be congidered.
‘Following the payment of damages, the injured party shall per saldo mot be poorer nor
crictier than he would have been if the injuricus event had not occurred. There are,
‘however, a number of exceptions to these rules. They have been modified, for example
-by-court decisions which have developed a "nermativer gchadensbegriff” {novmative
.concept of damage) which in certain cases results in a legally relevant extension oy
“Limitration on the "natiirlicher Schadensbegriff” (matural comcept of damage).

fair compensation has to be paid

¢ 2. For intangible (non~pecuniary) damage &
‘enly in exceptional cases as determined by law (eg according to para. 847 BGBY,
“following an injury to body or health as well as an injury resuiting from an uniawiul
~detention; moreover, accerding to para. 7 EStHG as a result of 2 serjous injury of
_bersonality which follows the rule already established through court decisions).

“©. 3. The claim for damages must be brought within three years frow the time the
L?%aintiff becomes aware of the wrongdoer and the damage, at the most 30 years after the
~Anjurious action {para. 852 BGB); the same role is followed in principle in

,para; 13, EStHG. :




bb. Restitution

In State Lizbility Law, restitution is in practice only of importance in
connection with a “claim for restitution” (Section 2 {a), {aa)) but not with a claim
based upon “official liability” (Section 2, {a), (bb)).

b. Fair compensation (equitable compensation)

The public law claim to fair compensation - in principle lapsing only after 30
years - is to be distinguished from the claim to damages under State Liability Law;
both claims can, however, be concurrent.

aa. Compensation following the infringement of tangible protected interests

According to existing law, compensation under the public law is provided, first

of all, for the lawful or for the unlawful (even if blameless) deprivation or
infringement of tangible interests. The already mentioned legal institutions of
expropriation (Sectiom 2, (b), (aa)), "expropriational infringement” (Section2, (b), (aa))!
and "quasi-expropriational infringement" {(Section 2, (a), (aa)) are concerned here. The
aim of the public law compemsation is not to assume (or even prevent) the damage but
to compensate for the special sacrifice imposed on someone by sovereign power. The
sacrifice may be in the form of the loss of a right or the loss of a legal interest.
- The balence, which has been disturbed by the sovereign infringement, is supposed to be

rectored by a fair indemnity. The Federal Supreme Court {Bundesgerichtshof) has
geveloped a whele system of legal principles from this basic idea.

Basically the claim to compensation is restricted to the damage caused to the
object itself ("Substanzveriust" - loss of substance). Thus, as a rule, for example,
a claim for deciine in value, but not for compensation for the loss in earnings will
come into question,

Nevertheless, the liability for compensation alsc comprehends ~ beyond the
compensation for loss of substance - as an exception, the compensation for those
subsequent disadvantages, which are directly and unavoidably conmected with the special
sacrifice imposed by the sovereign power (eg the costs for relocating a factory
foilowing the expropriation of the plant).

bb. Compensation for the infringement of intangible interests

The "special personal sacrifice" (Section (b}, (bb)) or the quasi “personal
sacrifice” infringement (Section (a), (aa)) lawfully, respectively unlawfully imposed
by sovereign power <results in equitable compensation (fair compensation) only for the
tangible damage caused by the infringement on the intangible interest.

¢¢c. Reform

In cases in which sovereign action has resulted in liability even though the
action itself was blameless (Section (a), (cc¢)) the proposed reform law
(para. 2, Section 3, sentence 2 EStHG) provides that oply the positive tangible
damage, but not the loss in earnings, will be fully compensated. This is the
situation in two cases:

- absolute liability for the failure of technical installations
(para, 1, Section 2 EStHG);

- ligbility for unlawful infringements on basic rights, ie the fundamental civic
rights laid down in the Basic Law {para. 2, Section 2 EStHG).
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Ap
‘mone

_Eor:th
“injure ;
‘the Staté to pay damages and the amount thereof also depend upon the extent to which
‘the

ﬂﬁécfeased liability due tc joint responsibility of the injured party

especially contributory negligence)

créése in iiability with regard to wonetary damages

“According to the existing and the proposed State Liability Law

ara. 254 BGB; para. 2, Section 4 EStHG), a decrease in the liability to pay

; éafy_damages comes into consideration when the injured party shares responsibility
e decurrence or for the extent of the damage. If circumstances, for which the
.d party is responsible, have contributed to the damage, then the liability of

faaﬁage was primarily caused by the imjured party or by the holder of sovereign

'.Iﬁé claim to monetary damages is lost, according to the existing and the proposed

;Stéﬁgfﬁiébility Law {para. 839, Section 3 BGB; para. 6 EStHG) when the injured party

plamefully fails to prevent the injury by not taking (out of court) administrative

“actton” (for example, by not lodging an objection - "Widerspruch" (Section 5 (a), (aa))
.or by not taking legal action {for example, by not filing an action for avoidance of

'%nfﬁggfieving administrative act {Section {(a}, (bb)).

ecrease in liability with vegard to restitution

Do n&e: existing law, the ''claim for restitution" (Sectiom 2, (a), (aa)) is lost when
‘the ‘injured party bears a sufficiently large share of the responsibility
-(BVerwG, DOV 1971, p. 857 £).

‘According to para. 3, Section 3, EStHG, the following will apply in the future:

"“Haben Umstinde, die der Geschidigte zu vertreten hat, den rechtswidrigen Zustand
went

pitverursacht, so kann der Geschddigie die Folgenbeseitigung nur verlangen,
er sich an ihren Kosten entsprechend dem Masse seiner Mitverursachung betediligt;
iiberwiegt seine Mitverursachung, so entf¥11lt der Anspruch.” '

“This means:

“"f cirecumstances, fer which the injured person is responsible, have partly caused
‘the unlawful situation, than he can only claim restitution when he contributes
to its cost according to his share of responsibility;the claim is lost if his

- share of respomsibility predominates.”

If(The last half-sentence may not be justified).

:.gimitations of liability

L _fﬁWithin the scope of State liability, limitations can be provided only by law or
based upon a law (but, for example, not merely by tegulation or by-law). '

aa. - On the one hand, limitations of liability may be related to the elements of the
fort {to the conditions for 1iability). This is the situation when certain sovereign
‘acty, which under gemeral State Liability Law would obligate the State to pay '
ﬁﬂﬁmages and make natural restitution do not as an exception result in

f%iability either because the acts never will result in liability or because Liability
only arises when the acts are accompanied by additional circumstancés. To this extent,
-reference should be nade to the above-mentioned exemptions from liability

(ef, Section 1 (d)).
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bb. On the other hand, limitations of liability may result merely from the moderationp
of the consequences of liability, as seen from the viewpoint of the liable body
(limitations of compensation). For example, in the cases of absolute liability

(Section 2 (b), {cc)), the extent of liability to pay damages is normally limited to a
certain maximum amount. Also, according to the proposed State Liability Act, in cases -
involving blameless but unlawful infringements on basic rights (Section 2 (a), (cc)), °
only the positive damage, and not the loss in earnings nor the intangible damage

(para. 2, Section 3, sentence 2 EStHG), must be compensated: The same limitation is
intended for the proposed absolure liability for the failure of a technical installatigp
vhich belongs to the State. Finally, if the injured party does not mitigate damage :
as far as possible, he will not receive compensation for the avoidable elements in his -

loss'(Se;tion'B; (c), {(aa)). '

4.  Subjects of liability (the party responsible)

a. The State or other public body (corporation, institution) as the subject of
Liability - | | | '

aa. Existing law

The legal principles which determine the actual party that has the capacity to be '
sued are confusing. g

1. With regard to liability based upon “official duty” (Section 2 (a), (bb)),
the capacity to be sued rests in principle on that helder of sovereign power who has
"entrusted" to his agent the individual office, the performance of which led to the

vrongful action (BGHZ 2, p. 315 f, etc).

2.  Incases of public law compensation following "quasi-expropriational” or
quasi-"special sacrifice” {both being unlawful) infringements (Section 2 (a), (aa)),
the capacity to be sued aécording to court decisions (eg BGHZ 11, p. 248 f) always _
lies with that holder of sovereign power who, as a result of the sovereign action, was
"relieved" of one of his obligations and in this way directly "benefited” (as a rule, .-
the federal government, a State government, or & local corporation). According to
statutory provisions, a natural person under civil law can also be the holder of
1iability when lawful infringements have occurred.

3. The "claim for restitution" (Section 2 (a), (aa)) puts the capacity to be
sued on that holder of sovereign power who is responsible under administrative law
for the unlawful acticn.

bb. Reform N

According to the principles of law just discussed which are at present still valid,,
the capacity to be sued for one and the same detrimental unlawful action can rest with ",

different holders of sovereign power depending on the comsequences of liability
(damages, fair compensation, restitutiomn). According to the proposed State Liability

Act, however, this capacity will rest with the same holder of sovereign power for a1l .
claims under State liability. It will always be the particular holder of sovereign :
power that is responsible for the unlawful action under administrative law who will
also be liable under State Liability Law.

b.  The agent as subject of liability

aa. The agent of a holder of sovereign power is, in principle, not personally liable:
to the injured party to the extent that he acts wrongfully and detrimentally in the
sovereign sphere. to the extent therefore that a State liability under the public law:
is applicable. In cases of gross negligence, he is only liable internally to his
employer for recourse. There are only a few breaches of the principle that a public :
official is persomally not liable to a third party for wrongful injury in the sovereigd:

sphere (Section 1 {d)). /e
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yHowever, as far as the agent of the holder of sovereign POWET acts for him

1 . the sovereign sphere, ie in the sphere. private law, the agent can become liable
*gg;gf?ﬁ}ﬁ“kort to the injuresd party. {according to paras. §23 £f, BGE). If the agent
"fhdtiaﬂ orgen of the holder of sovereign power {para. 89 BGR) but only an assistant,

L5 the holder of sovereign power can relieve himself of his jiatility to the injured

" according to para. 831 BGB, by proving that he was not negligent im the selection
d supervision of the assistant. This regulation, which is politically unsuitable and
h 4is hardly ever found in foreign legal systems, is €& be abolighed at least in the
Tic sector through the proposed reform. According to paxd. 17, Sectiom 4 EBLUG,

s hélder of sovereign power {(State, parish, etc) shall be 1iable undeyw gpecial private
_igﬁj;ofthe extent that. he must always assume responsibility for the damage caused by the
aeent's tort committed when taking part in eivil law dealings.

pemedies and legal proceedings

‘sdministrative appeal

- Existing law provides as a rule, the so-called "H}éggggzggﬁ?(ﬂbjeCtiOE} as 3

i formal, out of court, administrative appeal against a derrimenial administrative act
i agaiast the refusal to perform a desirved administrative ack. It results in a review
¢ the disputed administrative actiom, in most cases by a superior authorify. The

T review doss not just apply to the lawfulness but alsc - as far as discretionary acts
‘are concerned - to the suitability of the action. This legal remedy has a tiwe limit

ﬁ(liMitation of one month).

“Yegal actioms
inst a detrimental administrative act (action for
v against the refusal to perfora 2 desired administrative
iy possible according to
austed (within the time
t performed or

Sl .7 Usually a legal actios a
" ayoidance = Anfechtungskizges)
. et (action forx instructions = Verpflichtumngsklage) is omn
“procedural law after the administrative appeal has been exh
Jlimit'bf one month)., Dependiug on the natuve of the administrative ac
h;ppiigd.for, the legal action has to be saken to:

oo
Ea
o

. the general administrative court {eg following the refusal of a building permit);

~the finanece court {eg against a tax claim);

" the social. court {eg followimg the refusal to grant & digability pension) .

) " In addition, "ormal" legal actioms for performance {eg for payments) as well as
E_-jdef_;'laratory actions can be taken to these courts.

““Also the "claims for restitution” have to be submitted to the general, respectively

__ﬁ?ﬁthe special administrative courts.

- Actions for performance concerning public law claims for damages o fair '
;_POmpensation, however, have to be submitted to the ordinary coutrts 1n sccordance with
¢ ahistoric tradition (Article 14, Section 3, sentence L ang Article 34, sentence 3 GG},

etent to deal with
for the legal

art - normally, a
rens both for the
al sovereign

g

L The situation described sbove where various courts are comp
,Tﬁgyious types of claims relating to one another is unfavourable
*i?rqtection of the citizens. Therefore, in the future the same O
eourt of the gemeral admipistrative jurisdiction - shall be compe
- Primary decision about the lawfulness or unlawfulness of the detriment
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action and for the decision about the liability. Then, prelimindary administrative
proceedings in the form of a remedial procedure will be established also with regard
to State liability claims; these proceedings would be used before bringing legal
actions {paras. 26-36 EStHG).

6. Special principles of law for acts of the judiciary

a. Judgement privilege

Under the proposed law (para. 5 EStHG) - but also in primciple already under
the existing law {para. 839, Sectiocn 2 BGR) - uniawful decisions of the judicial
power, which are supposed to terminate legal proceedings with a binding effect are
privileged with regard to liability as is also the case with judicial actions from
which the decisive factors for the decisions are drawn. 1In the interest of legal peace,
a liability of the State does not o¢cur in these cases unless the infringement of law
is a crime and the dacision quashing the unlawful judicial act has become final.

b. Measures of criminal prosecution

According to the Bundesgesetz iiber die Entschidigung fiir Strafverfolgungsmassnahmen
(Federal Act Concerning Compensation for Criminal Prosecution Measures) of 8.3.1971.
BGBL I, p. 157 {(which has been repeatedly amended), a compensation for tangible
damage is granted; in the case of detention based upon a judicial decision,
compensation is also given for intamgible damage. In particular, ccmpensation is
granted if a person has suffered injury:

- as a result of a criminal sentence which has later been annulled or reduce;

- as a result of the application of investigatory detention measures or other
neasures of criminal prosecution (eg temporary arrest, confisecation of goods,
temporary "Berufsverbot” which means interdiction against carrying out one's
profession) when the person concerned was subsequently acquitted or released from
prosecution oy when the proceedings were subsequently discontinued.

An equitable compensation can be granted when the proceedings are discontinued
at the discretion of the court or the public prosecutor.

c. Other judicial acts

©  According to the substantive State Liability Law, there are no special rules
applicable to other judicial acts. With regard to procedure, however, one must bear
in mind that the ordinary courts do not only decide about possible claims for
damages or compensation (including claims for restitution) but as a rule primarily
also about the lawfulness of acts performed by the administration of justice; this
concerns, in particular, the orders of the administration of justice, as far as they
serve the settlement of individual matters, in the field of civil law (including the
procedural law of civil actien) and of criminal law. To this extent the responsibility
of the ordinary courts will not be affected by the proposed State Liability Act.
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BGB

BGBI.I

BGH

BGHZ
ﬁVerwG

‘BVerwGE

EStHG

LIST OF ABBREVIATIONS

Biirgerliches Gesetzbuch (Civil Code) from 18.8.1896
(amended numerous times)

Bundesgesetzblatt Teil I {Federal Legislative Reccrd, Part 1)
Bundesgerichtshof (Federal Supreme Court)

Pntscheidungen des BGH in Zivilsachen (Amtliche Sammlung) (Decisions
of the Federal Supreme Court for Civil Matters, Official Reports)

Bundesverwaltungsgericht (Federal Supreme Court for Administrative

_ Matters)

En;scheidungeu des BVerwG (Amtliché Sammlung) {(Decisions of the
Federal Supreme Court for Administrative Maiters, Qfficial Reports)

Die Offentliche Verwaltung (Fachzeitschrift) (The Public Administration)
(specialised periodical) '

Regierﬁngseutwﬁrf eines Staatshaftungsgesetzes, Deutscher Bundestag,

Drucksache 8

/2079 (Governmental draft propesal for a new State

Liability Law, German Parliament, publication 8/2079)

Grundgesetz
of the Fede

£iir die Bundesrepublik Deutschland (Basic Law -~ Constitution =

ral Republic of Germany) from 23.5.1943 {amended numerous

times)
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LIARILITY IN SFANISH ZAW

by

Mr Jesus_LEGUlNA_ _
Faculty of Administrative Law, San Sehastian

INTRODUCTION

N Upril 1954, when the present Expropriation Act {LEF)} was prommlgared, there
- was no general principle in Spanish law regarding the State®s civil lisbility for
-~ lamage caused to private persons. Twenty-five years have now alapsed since the
- iptroduction of this principle belatedly filled one of the most filagrant gaps in
“the Spanish legal system, which was at the basis of the most criticissd privilege
'’ ip relations between the authorities and the public: administrative immunity.

ton of this principle is still quite recent, it has bean

““althongh the introducti _
iufficiently frequently appiied over the last quarter of a century tn make an
of view of

;f objective appraisal of its value and any imperfections frow the polint
- gomparative Furopean law. First, however, a brief idea must be giwven of the
+ system of public liability that applied before LEF.

The pre-LEF system of_pﬁﬁiiﬁfliﬁblxlgl

ing for Scate 1iability in
cisjions by

rions under special acts provid
ific instances (eg railways, non-execution of de
injury caused by military or police forces ete),
was unknown in either

s Despite & few excep
- - particular areas and spec
T administravive courts, death or
"4 Stare obligation to compensate damage to third parties
'fslegislation of court practice im the XIXth century.

erred to ia the 1889 Civil Code {CC), but in such

The principle was first ref
to the previous situation of

hat in practice it made no difference
Article 1902 states the obligation of smy person to make good the
s or omissions (1}, while Articlie 1903 extends
lity for damage caused by others, including,

- specific terms t
> non~liability.

damage caused to others by his act
this personal liability to incicde liabi
.. in paragraph 5 (e}, State liability, defined as follows:

The State shall be liable in this regard (for the acts of .others and not
own acts) when it acts through a special agent (agente apecial},
ie caused by the official nor normally empowered

he previocus article shall appiy.”

for its
but not when the damage

to act, im which case %

- Im point of fact, both doctrine and practice agrsead that this primnciple con-
firmed the privilege of State non-liability towardsprivate persons and exacted
‘compensat ion only from State sérvauts causing damage by acting improperly. The
tate irself was not involved except when acting threough a special agent, that
.1s7to say through a persomn completely foreign to the administrative organisation
~which in practice never occurred, In this way, the State remzined safe from ’

- any claim for damage cuased to private persous by its authorities, officials

Or servants. The Act of 5 April 1904, was passed to deal with the latter's
';}ability, but so limited the genuvine possibilities of obtaining compensation

-f:@m the authorities and public servants (in practice the private person was
‘Tequired to have made a written demand in advance for compliance with the rules
ISubSEquent failure to observe which then gave tise teo the obligation to comnens;te}
-that in fact the public were helpless to obtain redress for damage caused b&

-State action.

. g}_Thus, the simultaneous and combined application of the Civik fode - which
3990;§ing to the predominant interpretation, provided legal backing for the ’
tat?'s non-1iability - and the 1504 Act - which sanctioned the de facto non-
bility of autherities and officials - scarcely left members of the public any
ans of successfully pursuing their just claims for compensation from the public

dutherities,




e

The Republican Constitution of 9 December 1531 sought to remedy this situvation
by instituting, in Article 4% = 3, subsidiary iliability of the administration for
damage caused to third parties by its officials ("Where a public offieial, in the ol
performance of his duties, fails to comply with his obligations to the detriment of f
a third party, the State or authority to which he belongs shall be subsidiarily
liable for subsequent damage, as provided for by law"), a comstitutional rule which
was extended and at the same time broadened, with regard to local government, by
Article 209 of the Municipalities Act of 31 October 1935, whereby "The municipal
authorities shall be liable in civil iaw for damage caused to the rights of private
perscns by the acts of their controlling bodies or officials in the exercise of
their respective powers, either directly or subsidiarily, as the case may be",

This Act and the:1931 Comstitution itself ceased to apply at the end of the civil
war in 1939, but indicated the course which was to be followed subsequently.
Accordingly, Article 405 of the Local Government Act of 16 December 1950 (LRL)
broadly. follows the provisions of the Municipalities Act of 1935, extending them
to all local government autherities., It provides for direct liability, "where the
damege is caused in connection with the operation of public services or the exercise
of the powers of the local public authority, in the absence of any faults or
serious negligence personally attributable to its officials or servants' (Article
406); liability is subsidiary, on the other hand, "where the damage is caused
by fault or serious megligence personally attributable to its officials or servants
in the performance of théir duties'" (Article &409).

The safeguards provided for private persons against damaging acts by public
authorities thus remained confined to the marrow framework of local government,
The previous situation of non-liability of the State (and its emanations:
independent agencies, public corporations etc ...) was maintained, which was
clearly quite unwarranted,

2. The system in force since the 1954 Expropriation Act (LEF)

The situation chamged rapidly as from 1954, when the Expropriation Act was
passed, The Act defined expropriation as 'the basic legal status of all forms
of administrative action imyolving an individual claim upon the economic content
of the rights of a private person on grounds of the general interest” (as stated
in the explanatory memorandum), This was to afford the legislator an "ideal
opportunity” to draw the "logical consequences® from this principle in order to
set right "one of the most serious deficiencies in our legal system", nramely
"the vwajustified privilege of non~liability", which the State still enjoyed for
damage other than that caused by expropriation.

There is no denying that the Spamish legislator took full advantage of this
opportunity by, at the same time as prescribing detailed.regulations for
expropriation, laying down a general principle of mon~contractual liability on
the part of all publiic authorities for damage caused to private persons by government
activity unconnected with expropriationm, This principle is stated in Article 121 LEF
as follows:

"Compensation shall also be payable according to an identical

procedure in respect of amy loss suffered by private persons to

the possessions of rights to which this Act refers, where such loss

is the consequence of the normal or abmormal operation of public
services or the adoption of discretionary measures not open to scrutiny
by means of litigation, without prejudice to the responsibilities

to which the administration may hold its officials on the same grounds*,

the rules laid down by LEF, sought to dispel two doubts which might arise from
the interpretation of the above text, The first concerned the category of
possessions and rights to which administrative iiability might apply (the Act
speaks of possessions and rights "to which this Act refers', that is to say,
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‘-pqssessians and rights susceptible of expro
compensation for physical injury and non-ma
position in that they explicitly acknowled
" ohligation to provide compensation extends
| ‘persons O their possessiops ox rights, P
. aconomic assessment”, The second doubt con
of direct administrative 1iability of publi
“applied to all administrations, including ¢
_had a liability system of their own, in som
‘this point also the REF give a pogitive rep
that local authorities and public agencies

of direct non-contractual liability, a¢ int

7.~ The uext stage in the assertion of the
the -public with safeguards agalnst administ
“(Legal Provisions) Act of 26 July 1957 (LRI
“the gemeral liability clause of Article 121

Carticle 121 LEF, which must ba considered as su

priation, apparently excluding sny
rerial damsge). The REY clarify the
ge, in Article 133.1, that the

to "any damage suffered by private

rovided that these shall be capalle of

cernaed whether or not the ney system

- authorities vis-8-vis third parties

he local administraticns which already

e cases direct, in others subsidiary. 0Od
1y, indicating in Articie 133.2

are subject to the gemeral principle
vroduced into Spanish law by

perseding the provisions of the LRL,

new general primciple of providing
rative acts was the State Administration
A%), whose Article 40,1 reproduces

LEF, but in purzr form, I reads as

- follows:

rlad to receive compensation from

- d to any of their possessiouns or rights,
. except in the case of vis major, where such harm is due to the normal
_or abnormal operation of public services or the adeption of measures
" not capable of being tested by litigetion' (2).

nprivate persons shall be enti
the State for any harm suffere

+h the recent Constitufion of 26 December 1978
—getting level (thus following the traditicn
Spigidly initiated by the 1931 Constitution) the principle of safeguards for the
public against damaging acts by the administration, further improving, in
‘Article 106.2, the positive formulation of the principle:

T The procéss was completed wi
~which stated at the highest standazrd

- "Private individuals shall, uader the terms established by law, be
"~ entitled to compensation for any loss that they may suffer to their property
. or rights, except in cases of force majeure, whenever such loss 18 the

~result of the operating of public gservices,"

7. : That, briefly, 1s the present situation regarding the ciyil liabiliry of
_gpﬁbxic-authorities in Spanish law, Its positive definition, as may be seen from
.the quoted texts, is extraordinarily broad: it is normally sufficient that the

. damage arise out of the operation of public services in order for the wvietinm

T to.be emtitled to cempensation by the sdministration.

detailed analysis of all the e=lements which
ditiona for compensation in public law, the main
They are as follows:

& f;f But before ewbarking upon a
;gq,tq determine the technical com
1jf§§tpres of the system need to be recapitulated concisely.

X, Civil liability differs from expropriation in the way in which
administrative activity affects the possessions of private persons,
Where appropriation is concerned, the immediate purpess of the
administrative activitiy is to deprive a private person of a possession
or a right which belongs to him; the effect of dispossession is directly
sought by the administration and, as guch, is subject to a rigorous
administrative procedure in which prior determination of the amount of
compensation is essential. Im ligbility, on the other hand, the basic
purpose of the administrative activity is nmot to inflict any loss on
‘particular individuals, but rather to satisfy public needs, which may
‘sometimes, incidentally ot involuntarily, cause damage to private
dnterests; accordingly, the jssue is one of definimg the criteria
whereby, ex post factum, the administration is required to provide

‘compensation for the damage caused.
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2. The administration's 1liability for damage due to the operation

of public services is always direct. The public authority controlling the
service or activity giving rise to the damage must answer for it directly
to the victim, without there being any need for the latter previously to
identify the particular official or public servant whose improper conduct
actually caused the damage. The direct safeguards enjoyed by the public
vis-3-vis the administration consequently cover both damage caused by
administrative actions attributable to specific public servants and harm
caused by the impersonal, institutional or anonymous operation of
administrative machinery,

3. The administration's liability is absolute and is independent of any-
notion of fault in the cause of the damage. Personal culpability on the
part of the official or public servant as an individual may render him
personally liable vis-3-vis the victim or the administratiom; but the
obligation to provide compensgation which rests on the administration is not
necessarily linked to culpable behaviour om the part of its servants and
may arise out of the mere operation of public services,whether or pot

any fault is committed in causing the damage,

4, The generak direct, absolute liability clause applies to all pubiic
administrations. The texts quoted above (Article 106 of the Constitution,
Article 121 LEF, 133 REF and Article 40 LRJAE) and other similar

provisions which we shall deal with below, constitute a2 uniform set of rules
which protect members of the public, whatever the public authority

{State adminigtration, regional administration, local adninistration,

public corporations) whose activity caused the damage,

IT, FIELD OF APPLICATION

i, The operxation of public services

The general rule of direct, absolute administrative liability towards the
public applies in Spanish law to all damage arising out of "the operation of
public services'. Doctrine and court practice have given this term a very
broad interpretation, requiring only the presence of two elements in order that
the principle may apply: firstly, the cause of damage must occur in the course
of activities attributable to a public authority or, which amounts to the same
thing, the damage must occur inside an administrative organisation; and,
secondly, the activity causing damage must be subject to the rules proper and
specific to public administratioms, that is to say to administrative law,

Court practice in this respect has been consistent;

- "The term public services is used to designate the action or
proceedings of the administration engaging in an act of public
adwministration and Covers any activity of the administration which may
be sc described, in connection with which unwarranted damage may be
suffered by a private person, giving rise to an obligation of
compensation" (Supreme Court, STS 2 February 1968).

- The expression "operation of public services" is equivalent to
“adpinistrative management in general" or "“habitual activity of the public
administration as such" (SIS 14 September 1969), '“administrative
operation or activity" or 'de facto administrative situation™ (STS

1

28 January 1972) or "administrative action® in general (SIS 9 April 1977).




- The general principle of the administration's liability requires
Vthat the situatiom in which the relevant facts cccur must £ail
within the province of administrativé law™ R
{S15 7 June 1967).

"The operatiom of public services" accordingly embraces any activity which
conducted by an administrative authority, amd is governed by zdministrative
The administration camnot be held liable, if it does not itself perform
the activity causing the dampage, as in the case of "concessicunaires,
with execution of public works and, in general, professionsal
¢ of the administration who privately exercise pubiic functions”,
“for whom, "simce they do not balong to the public service, the adminietration
‘cannot be held liable” (3), The case of concessionnaires is specifically
“excluded by Article 121.2 LEF, which provides that "in public services coperated
ynder a concession, 1iability for compensation shall rest with the councessionnalre,
‘Tnless Lhe damage arises out of a clavse imposed on the concessionnalre by the
‘administration and he had mo means of refraining from putting it into affsct”.

“is.
léw .
“or control
“persons entrusted

persons independen

: Similarly, because of the administrative-law requirement, damage caused Lo
“private persons in the course of operations subject to private law fall outside
‘fhe scope of the general direct, absolate liability clause, In such cases, the
iéﬁﬁimisuration will not escape any obligation to compensate, batr its lisbilicy
will ke governed by the ordinary prisciples of private law {nsually involving the
“principle of fault) and will have to ba established {in the mammer described below)
“hefore the ordinary courts (4). Tn order that the general principle of adninistra~
‘tive liability may be rejected, it is essential, as the Supreme Court has ruled,
“Mehat the adpinistration shall have acted as a private legal person, like any
‘individual, without having availed itself, in the course of its activity, of

of public authority" (578 7 April 1967}, a condition
_which is generally held to be fulfilled oniy in the case of iadustrial and
commercial operations carried out by public bodies in private formg (eg public
“corperations carrying on business in the same way as joint-stock companies) and
‘in.the management of the administration's own property (3),

-the prerogatives or powars

‘Activities subject to the gemeral principle: establishment of rules,
- individual decisiong, acts and omissions

- Bearing in mind the exceptions mentioned, the gemeral liability clause
f&pﬁlies to all non-contractual activities involving the administration, Liability
. for' the operation of public services thus applies to the establishment of legal
‘rules and sdpinistrative regulations, and to non-prescriptive legal acts or
“administrative acts in the strict sense, including both positive actions and
‘onissions,

.- The operation of public services inciudes, firstly, damage caused by
Pregcriptive acts or regulations (6), "considering that the administraticn may
“direct its services not only by means of individual acts, but alsc by adninistrative
dctg in the strict sense' (Opiniom of the Council of State, DCE 9 Wovember 1967),

F It should be mentioned that it will nct be easy to abtain an order against
Fh&jgdminiStration to pay compensation in such cases, especiaily in tha case
Qfgadministrative regulations governing econemic activities by privats persons,
or-two reasons; (1) because, if the reguiation is lawful it will be held to
egitimate administrative intervention and to justify any impairment of the
DQ?Eﬁion cf market foreces which may benefit some economic groups and harm
vthers; (2) because, as a genaral rule, the link of cause and effect between
kﬁgp;escriptive provision and the economic harm suffered by some individuals
Ou%djnot be estabiished, since the differences found betwsen the expectations or
Frospects of private groups and the performance achieved in compliance with
Scompomic controls would be artributable to themselves {as weculd also any bepefits,
~actording to the principle of commercial risk) and not te the administraticn.
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Py agrae to any otlier course - according fo the Cowncil of State — would be
aquivalent to nationalising commercial risk, causing it to be bornme by the State,
since, by msking a gemeral rule of granting the deductidns requested (depréciation
of stocks of oil following a price reduction authorised by the administration), .~
the Stats would not only have to take responsibilily for domestic trade but alse
would have to Baar the commercial losses arising out ef changes in customs duties,
variatious im bank rates and, ir general, a0y adminiztrative intervention in the
economy” (DCE 9 Wovember 1967).

Individual acts {administrative decisions or edicts in the strict sense) may .
also give risa fo iiability. However, Arcicle 40.2 LRJIAE provides that “the simple.
annulment of administrative decisions in administrative or judicial proceedings L
does not in itself iwply any right to compensation", The purpose of this legal

precantion iz not purely and simply to rule out any cobligation to compensate when
damage is caused by an administrative act, but to avoid any cancellation of illegai
administrative acts automatically entailing payment of compensation by the ad- i
ministration, vhetheror not any damage had been caused to private persons. The ohli:
gation to compensate arises out of a2 dapage-causing act attributable to the o
administration (as described below), so that it matters little whether the act forms'
‘part of wmateriazl opevations or individual legal acts. X

However, despite some hesitancy due to the wording of Article 40.2 LRIAE, the =
case~law of the Supreme Court runs in this direction and court practice consistently-
recognizes individual's rights to compensation for damage arising out of administrari
scts vhich have been declared unlawful, Recent examples have included: withdrawal
or vefueal of Building permits; orders bo close commercial establishments;
srohibition from emgaping in imdestrial or commerci

ial actiyities: orders to susPeﬂ&h
construction work; orders to supply food-stuffs to cevtain industries; eviction from.
protacted housing; erders to evacuatle buildings declarad unfit etc, o

However, the "natural® field of application of the genmeral principle of "
1iability remains material acts ox operatious by the administration, insofar as that’
ie where administirative acLivity most frequently, zccording to the explamatory memo=.
randum to the LEF, entails "inevitable exposure to accidental consequences giving
rige to damage and a continual source of risk!" to the public, However, as we have -
seen, the matural field is not the omly field in witich the principle applies: the -
fact that most damage or the greatest hazards to members of the public, are due
to purely material actions does not exclude other possibilities, such as have

_alrezady been deslt with,

smong material acts, a distimction may be wade between, on the one hand,
simple cechnical or material operations in the functicning of a public service,
which form a norial part of eyery such service; and, cn the other hand, material
acts in the enforcement of previous administrative decisions which the adminisira-
tion may perform without interventiom by the courts, iIm the exercise of its
Bowars Lo ack ex officio. Tn the latter case, if the administrative decision
which is executed by force is declared unlawful, the administration must make good

the damage unlawfully caused to the person concerned (7).

the Spanish courts are reluctant to introduce a general principlie of
s civil safeguard covering the forcible execution of administrative acts, owing

tc the timorous behavicur to which it might give rise on the part of the
administration, with 2 risk of jeopardising the public interests for which it is
responsible. This fear does not seem genuinely justified, since it ig¢ not a
quastion of casting doubt on the administration’s pewer to act ex officio, but
rather of attributing to it any damage which might arise out of hasty and rash
enforcement of wnlawful decisions, A few isolated decisions already indicate a
trend in this direction; they have included decisions ordering the administration
to pay compensation for dsmage caused by the demplition of a building improperly
declared a rain (STS 23 November 1966: 'the compensation claimed by the applicant
is the consequence of action by the municipality which, having improperly declarxed:

However,
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fﬁ@.ﬁuilding of which it is the owmexr a ruin, crdered demnlition therecf to the

i?}éjudice of the applicant, who camnet be required Lo bsar such igss'y, the

upation of beach sites ,preventing the exercise of vights granted to third
in this case, occupation was nol even based on a

1ed the Supreme Court to consider it &g an act of

e to the confiscation of a bBadly parked vehicle, im-

ffic department (STS 27 April 1976},

pec
| parties (878 3 June 1976:
. gpecific decision, which
_wiclence); the same applie
bf-perly impounded by the punicipal tra

*.... There has been no suck reluctance regarding sdminlstrative lizbility avrising
‘out-of the physical operation of public services, This zppesss to be the area
{“here the courts, after at first adopting a reserved attitude, have gredually shown
‘ themselves more open to a firm application of the new system of public authority
- 14gbility, so that a technically clear interpretative decivine may be observed, which
s contributed decisively to firmly consolidating the practice which epplies in the
“system introduced by the 1954 LEF. & number of recent examplas glve an idea of how
'yhe obligation tc provide compensation for the administraticon’s physical activities
has been extended: traffic accidents due to the poor condition or absence of road
ons (8); burst water mains (3); esplosion of gas meicms (10); military
_manoeuyres (11); collapse of a municipal wash-house causing several deaths (12}
“fleading of crops following work on a river bed, hlockage of a public drain, bridge
Geonatruetion (13); pollution of 2 water courge dus to the discharge of untreated
cevage, leading to the closing-down of a laundry (14); wublic read woTKs causing
damage to neighbouring properties, preventing access ta industrial premises, or
reventing tusiness from being carried on (15); misappropriation of noney depasited
with a court {16); teleyision broadcasting of defamatory remarks aboui s foreign

iead of State leading to the imposition of fimes on a group of Spanish residents (17}
eath and injuries caused by police officers (19): death of a passer-by caused by a
ental patient throwing himself from the window of & public hospital (20) etc,

¢ “The legal expression ngperation of public services" even covers the admini-
tration’s omissions, 1f the administration fails to act when it ought to do s8¢ or
if it dcts with obvious delay, causing damage to private persons, the administra-
ion will be obliged to compensate the damage caused, as in the case of positive
cts, - Consequently, the obligation to pay compensation concerns all cases “in which
e administration is required to act in a particular mauver or to effect action
ich it has failed to carry out™ (515 @ Jupe 1976) and all cases in which the

A g "o failure to exercise the diligence which may normally be expected

£ the administration", and ¢he slowness or laxity shown in the action it is
equired to perform" or vgarious negligeace in the performance of its obligations”

{87529 Japuavy 1974) (21).

R the administration 's Eailure o act physically

y be:a potential source of hazard to the public, wuch more dangerous than the

amag?5that may be caused by positive acts. This applies, for example, to the

growing number of traffic accidents due to the pooy state of repair of public roads,

The ‘administration camnot excuse its failure ro act on grovnds of insufficient
inawvcial resources, or hy alleging negligence on the part of the victims, The

demanding in this respect, as is the Council of

adily be transposed to other administrative

iute duty to keep roads open O public

ch a state that the safety of persons using them is reasonable

This obligation ou the administration gives rise to a limk of cause

:@-efﬁect between the activity or ron-activity of the administration and the
jurious consequences of purely fortuitous occurrences ,,. For the administration,
1e alternative is clear; either provide the conditions guaranteeing safety,
€32 “3 in mind the technically foresesable occurTences ... £ven though this may be
er?-EXPensive, or close_thgﬂzpad and re-route the traffic” (DCE 2% May 1970).

I some public services,
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3. Exclusicns and exceptions

In Spanish law, no administrative activity or service is autpmatically
excluded from the general rule of liability. The general clause in
Articles 121 LEF, 40 LRIAE and 106 of the constitution provides for ne exception
and it must therefore be considered that all previous rules making exceptions for
particular services, are thereby amnulled, This applies, for instance, to the
telegraphic service, for which the Regulation of 29 November 1900 (Article 441)
completely exempted the State from civil 1iability.

As regards the postal services, the Post ordinance of 19 May 1960 provides
that, where .ordinary correspondence is concerned, "the post administration shall
incur no liability for correspondence entrusted to it" (article 16,2) but
doctrine holds that "this assertion must not be understood as a genuine exemption
from 1iability ... but rather as a consequence of the material imposgibility of
establiching damage, without which no compensation can be granted™ (22).

T1I, THE LEGAL BASIS OF LIABILITY

1. Meaning and purpose of the administration's civil liability

The basis of the Spanish system of administrative liability resides not so
much in culpable conduct which needs to be punished as in injury which needs to be
made good. The legislator's attention had accordingly shifted from the person
or behaviour causing the damage to the victim of the injury. It is more
important to satisfy the injured person's right to compensation (Article 106
of the Constitutiom:; "Private individuals shall be entitled to compensation fox
any loss that they may suffer ,..") than to punish & culpable action or omission
on the part of the administration, By taking this approach, the Spanish
legislator has clearly emphasised the specific purpose of eivil liability, which
15 not (as in the case of criminal or disciplinary liability) to efface a fault,
but to transfer the loss suffered by one person to another - ie the
administration, according to precise legal criteria {23}.

As a result, the administration's liability may be regarded as absolute; fault
has ceased to be the basis of the system of compensation and is now only one of
the legal criteria for establishing the extent of the administratiom'’s iiability.
The Spanish legal rules Vapply a virtually absolute criterionm, disregarding whether
there has been fault or negligence on the part of the administration .., and
requiring the administration to pay compensation for damage caused as a result of
lawful administyrative activity" (SIS 2 June 1874). Liability, "being rooted in a
principle of solidarity” (STS 16 November 1974}, has been turned into an objective
device for compensating for damage, aimed primarily at “coverinmg all risks which
may arise for private persoms out of the activity of the State® {(STS
28 January 1972).

In this sense, the administrative courts have mot hesitated to term the new
system a "great conquest for our administrative system” (SIS 20 March 1973),
believing quite rightly that its positive formulation 1s "in keeping with the most
fundamental principles of justice, when it provides that damage caused to private
persons by the operation of public services which are for the Benefit of the
commnity as a whole, are not to be bomme individually by those they affect, but by
the public as a whole through the administration itself” (STS 2 December 1974), not
forgecting, moreover, that, as stated in the explanatory memorandum to the LRJAE,
"eyerything that fortifies the principle of liability contributes to
consolidating the prestige and efficiency of the administration and the fair-minded
support of the public",
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Type of damage eligible for compensation

EA. Absence of legal obligation to support the damage

. Not all types of damage and harm caused to members of the public by the :
administration meet the conditions laid down for compensation, ¥To qualify for
¢ompensation the damage suffered by a private persen must meet certain
‘yequirements., The first condition is that therve must he ne legal obligation upon

‘the public to suffer the loss involwved.

7. In Spanish law, the only damage which may be ativibuted to the administration -
‘and: hence which may qualify for compensation - is damage for which there ig no legal
foundation, that is to say, not damage which the administration causes unlawfully,
‘but rather damage which the vicrim is not legally obliged ©o suffer, Damage not
imposed by the iaw - damnum non iure datum - ig aceordingly an chjecrive zlement
“in.the damage gqualifying for compensation and is mot deyived from s subjective
‘assessment of the behaviour giving rise to the dawage. It follows that, if, im |
jrglaticﬁ to a given activity causing damaga, the private person is not legally i
“obliged to suffer the consequences, the loss need nor in law Be bornz by him and
must be attributed to the administration, even wheve the administyative activity
T¢dusing damage has been perfectly lawful (24). Comversely if any rule of law
“gpecifically authorises the administration to infrimge upon a right or possessiocn,
that implies that the victim must bear the comseguences, the damage is mnot without
"legal foundation and accordingly the administratien is not reguired to make it

.‘good.

L The dsmage is therefore unlawful if the law does mot reguire the victim to
‘bear the consequences of a particular administrative act or, in ether wcrds, if
ﬂgugh administrative action deoes not specifically involve any cause provided for
by a rule of law to justify the damage. 1In the absence of any such legal
‘provision, the administrative action concerned (whather or not improper) will

‘1ot enjoy the legitimacy, which - as the Supreme Court states - le2gally justifies
_the burden or damage imposed upon the nember of the publie: in this case "we are

o faced with unjustified damage which, for that very reasont, must be compensated for,
on the basis of the general principle of compensation, as sanctified by the iaw'"

f_:--("__s_j:'s 4 October 1978).

- Actual damage capable of individual identification and gconomic eyaluation

-t Apart from the absence of any legal obligation to bearv it, the law requires
that to qualify for compensation damage must be actual, must be capable of ecomomic
assessment and such that the individual person or persons suffering it can be
etérmined (Articles 122.1 LEF and 40,2 LRIAEY.

: . “Actual damage means real and certain damage. The victim must show that the
adninistration's action or failyre to act has caused hinp acteal lossy it does not
pply to possible, potential or future damage. The Council of State has ruled in
hisgfespect that "Expectations, in which there is no certainty that damage will
sult but at the most unverified conjecture, amount to pessible or eventual
amdge, which lie outside the substantive field of appliication of administrative
bility, which is strictly confined by legislatiom to actual damage" (DCE
November 1969). Similarly, the Suprems Court denies the right to counpensation
gpeculative, doubtful ox future damage based on "mere speculation” or assunmed
E the basis of a "calculation of probabilities” (STS 12 March 1573, 16 May 1977, |

& January 1978).

The purpose of economic assessment of the damage 1s to exclude mere
tonvenience or subjective damage jnvolving no appraciable loss, but not non-
Daterial damage, to which the principle of compensation also applies if it causes
h '.ictim harm (25}, ©Owing to the virtually insurmountable difficulty of precise
?;?aﬁion, the courts have refused compensation for exclusively non-material
Dages; which is in keeping with the old principle whereby pretium doloris is not
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subject to compensation. In line withthe recent trend in eivil law, however, some
recent decisions have sought to widen the concept for damage by taking purely non.
material damage into account For compensation purposes, but without assessing it
separately from the material loss caused by the administration. This is the course
adopted by the Hational Court (Audiencia Wacional) im a case involving physical
injury inflicted on a member of the public by police officers, where after
ordering the administration to compensate for all the material damzge, the court
declared that "it is not pessible tc ignore damage such as physical pain, loss of
faculties and wental disturbances which, although lying outside the narrow concept
of damage to possessions ... are subject to compensation, which must be Full apd
complete" (Natioual Court, SAN 12 July 1978). This is a new departure which is to
be welcomed and which is to be given a sound legal foundation in the new text of
the Comnstitution, which protects the integrity of citizens' moral and physical
integrity ag well as their possessions (26).

The requirement of individual identification of the damage refers to damage to
particular, specific possessions, ruling out compensationm either for mere
inconvenience or unpleasantness caused by the operation of public services or
general burdens inbevent in community life which the administration imposes in the
course of organiging public works and services,

The mail problems which ecour in technically defining what is meant by

individual damage avise in commection with the work carried out by the administratio

on the public highways and which affect neighbouring properties, and industrial

or cemmercial establishments. As a general rule, the Council of State has
wmaintained that "the contiguilty of a building with a public highway does not
engender any right but constitutes merely a facility which derives from the
general possibility of public uwtilisation of the highways, invelving no element of
possesgion” (BCE 23 4pril 1970), meaning that changes in the genmeral conditions

of use of public highways are mere general constraints "which are inharent in the
legal status of citizens" (DCE 23 April 1970). However, this judgement which
prevents cowpensation being awarded for lack of the possibility of establishing
individual damage, has been toned down by the Supreme Court, which has for several
years recognised the right of the owners of neighbouring property to receéive
compensation when alteraticns to public highways cause them losses substantially
in excess of the general burdems which have to be borme by everyone, This applies
for example, to ithe removal of direct access to a commercial establishment, loss
of clienréle, closing down or transfer of business etc {8TS 16 March 1972,

2 April 1974, 18 March 1876),

3.. Cause and effect

In corder to qualify for compensation, the damage caused by the administration
must "be the consequence of the normal or abnormal operation of public services"
that is to say there wust be a relationship of cause and effect between the
administrative activity and the damage suffered by a member of the public, Where
this relationship cannet be shown, it will not be possible to attribute the
damage to the administration.

In theory, the pesition is quirte clear, but gpecific instances may give rise
to extraocrdinary difficulties., In fact, causality is an elusive concept which lends
itself better to pragmatic definitions in terms of actual cases of damage, rather
than to theoratical definitions which apply in all ¢ircumstances, Even in the
field of crimimal law, where causality plays a predominant part and where greater
efforts have been made to define it, the results have not been entirely
satisfactory. It can hardly Be found surprising therefore that, where the civil
Tiability of the adpinistration is concerned, the courts themselves are normally
not very explicit in veferring to this or that theoretical definition of cause and
effect (equivalence of conditions, adequate causality, immediate causality etc),
using flexible terms which enable the specific features of each concrete case to be
Judged and soived without closing the way to suitable solutions in cases which may
arise in the future (27). This flexibility is all the more necessary because, as a
general yule, damage does mot in practice arise from a single cause, but from the
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conjunction of separate or interdependent causes which nay be equally to blame for
the ultimate harm done to the victim's rights.

In such cases, bearing in mind the civil guarantee enjoyed by the victim,
the "key' to the idea of cause and effect, according to what we have alrzady said
elsevhere, lies in "eliminating the facts which have clearly hkad no decisive vole in
producing the ultimate damage" (28), the remalning factors being included awong the
causes and attributed to their respective originators.

Broadly spesaking, Spanish court practice of recent yeays hss bean baszd on two
interpretations of cause and effect: the one is restrictive and refuses to aliow
demages against the administration where there have been other contvibutory causes:
¢he other  broader intevpretatiom, allows such damages where, despite the presence
of other decisive factors, such as the behaviour of the victim or of a third party,
rhe activity of the adwinistration has contributed or aggravatad the uluimate
damage.

Acéording to the first approach, the allowance of damages against the
administration requires that the relationship of cause and effect between the.
adninistration's action or failure to act and the civil damage must be direct,
immediate and exclusive, which rules out the co-exigtence of outside interference
from third parties or the victim himself (ST 28 January 1972; § February 1877,

26 January 1978). Applying this interpretation, the Supreme Court reifused
cowmpensation for the demolition oxrdered by_a.municipality of a construction which did
not comply with the building permit, arguing that, "while the municipal sexrvices did
not function as they should have ..., that is due to the behavicur of the claimant
himself" (STS 6 March 1978); similarly, it abso vefused compensation claimed for an
unlawful building permit, originally issued bacause 0f an error on the part of the
ctaimant, on the grounds that "while it is perfectly understandable and just -
states the Supreme Court - that the municipal administration should compensate a
private person when he suffers certain damage as a result of the improper issue of a
permit, this must stirictly apply to an error on the part cf tvhe authority, not
to an error ... caused by the applicant himself" (STS 14 February 1975). lastly,
in a case where it was even clearer that the behayicur of the administration was
. improper, the Supreme Court refused to grant compensation to a tradesman who had
been expelled and deprived of his place in a public markst and had asked for the
expulsion order te be ruled unlawful; the court held that the apti-social conduct
of the tradesman was not "entirely unrelated" to the ualawiul administrative
sanction, which, in the judgement of the court, impiied Yinterferemce in the
axclusive nature attaching to the relationship ¢f cause and effect a5 & condition
of compensation" {STS 286 March 18733,

Whether or not the application of this coiterion aunableé the cases mentioned
to be resolved satisfactorily, it is certain that the second case-law tendency in
favour of allowing contributory causes lends itgelf better, im a great number of
cases, to the effective application of the geneval principle of adwministrative
liability. This second line of interpretation runs in three directisus,

1. Administrative causality need not be exclusive; participation on the part of
the victim or of a thirxd pavty in causing the damage even where they are at
fault - need not invalidate the responsibility of the administration, Acting on
this criterion, the National Court did not hesitate to order the administration to
compensate the gerious physical injury caused by police officers to a member of
the public whom they were trying to arrest, having confused him with an alleged
terrorist: the court considered ia this case that '"the defensive reaction of the
victim" had not severed the relationship of cause and effect (the mistake by the
police, accompanied by aggression, blows and a gunshot) since, in view of the
circumstances in which the police action occurred, the yictim had behaved
reasonably: "in view of that, it was reasonable to asgume that he was being
attacked by perscns unconnected with the police security services" (SAN
12 July 1978). Similarly, in a case where the vietim was also partly at faulf,
the Supreme Court found that the blame attaching to the victim could not rule out
the sdministration's liability, but at most diminish the amound of compensation
{STS 8 March 1967).
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subsequent action by the administrztion may yet give rise to a relationship of cauga "
and effect. This was so in a case dealt with in STS 21 April 1977, in which the
administration was ordered to pay compensation for deaths and damage caused ip the
course of a five in which the fire brigade was at faultl,

2. The origimal or first cause of the damage may lie outside the administration ang.

3. For a relationship of cause and effect to be established, it is sufficient thj
the administrative activity, together with other factors, coatribute to aggravating
the ultimate damage. Among other court decisions, mention may be made of o
STS 2 October 1975, ordering compensation to be paid for damage caused to a private
person by the poliution of a watercourse, ruling that: "the failure of a public
sewer no doubt contributed to the pollution, with the discharge from private drains
and malfunctioning of this service hence also constitutes an at least partial bur
inseparable cause of the damage®,

So far, the court decision falling most clearly within this trend in =
interpretation.is $TS 16 November 1974, This is a very interesting judgement both * ..
because of the facts involved aznd the amount of the compensation awarded and because: .
of the firmness and rigour with which the Supreme Court supports the argument in = -
favour of concurrent causes The claimants were various Spanish companies and
individuals resident in the Repuyblic of Equatorial Guinea, who had been fined by .
the authorities of that country following a Spanish television broadcast which was =
considered defamatory and insulting towards the Guinean Heaé of State. The R
Supreme Court allowed the claim and ordered the administration to pay compensation .
of over 66 million pesetas on the grounds that: '

i, the causes of the damage, in addition to the immediate cause

constituted by the unlawful reprisals exacted by the Guinean

Government, included sn action and an omission by the Spanish
administration: the television broadcast and the failure to

provide effective diplomatic protection;

ii. although the damage caused to the Spanish companies and
citizens, 'was primarily attributable to unwarranted
reprisals", the contributory effect of the two
administrative factors justified its being attributed
to the operation of public services {(29).

4,  Criteria for attributing the cause of damage to the administration

In accordance with the objective foundation of the primciple, the basic
condition for attributing the cause of damage is that the administration shall
control the service or organisatign in which the cause of damage occurred, If it is’
shown that the unlawful damage occurred in connection with an activity under the
control of a public body, the latter will normally be obliged to make good such
damage. Otherwise, there will be no liability on the part of the administration,

Bearing in mind this basic requirement, the attributability of the cause of
damage to the administration may be established in practice by reference to two
legal criteria, both contained within the legal formula "normal or abnormal
operation of public services'; the criterion of fault and the criterion of risk,

A.  Abnormal functioning of public services: fault

As a criterion for attributing the cause of damage to the administration,
the gbnormal functioning of administrative activity embraces both personal actions
by public servants who, through their unlawful or improper C?nduct cause unlawful
damage, and impersonal or zmonymous, unlawful or illegal actions, which may be
abtributed to the administration as such,

A




the fanlt of the individual public servent causing the

e girectly involves the responsibility of the public authpriiy to wiiich he
1pngs and which covers him vis-A-vis thiréd parties in the execution of his duties,
éxﬁépt - as is logical - for damage caused by his strictly private getiviiy unrelated
' his duties. In the latter case, the criterion of fault is applised zo the operation
£ the public service as such, independently of any u?lawfnl cotduct by imdividual
scons. It is a questiom of an ohiective fault in this service, which may coour
:where the service has functioned improperly or hzs functioned defectively,
W the average level which may be expected of such a service, or whare it has

'functioned at all but is required by law to an 50,

_In the former case,

" Hormal functioning of public services: - risk

whether subjective (fraud or megl
ommitted by the service), the

Apart from faulty behaviour,
ial) or objective (uplawful act ¢ .
21 normal operation of public sayvi

& also amswerable for damage caused by the ces,
incidentally by the aduinistration's

it is to say damage caused accidentally oy in
srerion of zisk arising out of the ectivirty

wful acts, This is covered by the crite
the administration as a povential source of damege to third parties (guius commoda

sius et incommoda),

the case leading to the above-mentionad S¥S
found that the relevision broadeast which
esidents in the Republic of EBguatorial
sbuormal, etill less umlewful eonduct om
was nonetheleas to o2 inciluded among

for the consaguences ... af thz operation

This was sq, for instance, in
16 November 1974, in which the court
stompted the reprisals against Spanish T

inea, "although it did not constitute
& part of the Spanish administration,
rivities which warranted compensation
public services",

or (Article 40 LRJAE) and the

" The law excludes only damage caused by vie maj
eriterion of normal operaticn or risk operation implicitly inciudes sll cases of
Ttuitous damage, The Supreme Court's doctrine distinguishes between two Cypes
© case according to whether the cause of the damage is deemed tg be external or
ternal. Vis major is not only that which capmot be defined but, espeecially, an
ernal cause or cause totally foreign to the cperation of the service: an
cternal unexpected, unforeseeable or srresistible event" (SIS 16 November 1374,
étember 1875); "that which can be attributed only to exterral forzes or to
gic. events" {STS 15 February 1968); “that event which falls ocutside the normal
yurse. of events, which could not be foresean asnd which, had it Heen fgreseen,
guld not have been avoided, auch as wars, earthouakes etc wen (8T8
3 Dctober 1969, 2 December 1974). On the other hand, fovtuitecus damage is due
Causes which could not be foreseen ar which cannot be determined, but are
ernal to the operatiom of the service, linked to its structural elements: "this
ers internal events, related to the gperation of public services, regulting

'éﬁﬁbhe very nature and content of those cervices, their impairment dus to imknown
suses” (STS 15 February 1968, 2 December 1974); gccurrences “which do not prevent

_lagation of liability even theough they be independent of the getivitiss of the
dministrative body and comprise inevitable damaging effects, even where the

"Eatgst care is taken" (8TS 2@ May 1278).

despite the very broad scope of the
jetration to be held liable for all

1 operation, the courts generally
on in practice.

It should be mentioned, however, that
?Eion of risk, which enables the admin
}qeptal damage caused by its normal or lawfu
t a very reserved attitude ro its applicati

: _f;ﬁe courts keep to a large extent Lo the traditional ecriterion of fault, which
'kﬁgﬁthem instinctively reluctant to award damages for the strictly nermal operation
- bublic services, In some cases, they go so far as purely and simply to reject

be Criterion of risk and to replaée it by the criteriom of fault, even where the
4ge. originated in an event which, though unforeseeable, was imherent in the

tvice jetself: this applied, for ewample, to a theft of jeweiry deposited with a
E?F»lWhEIE the owner was refused compensation bacause, according Lo the
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Supreme Court, no fault or negligence could be shown against the court officials,
"there is no basis on which to apply the vule contained in Article 40 LRJAE", the'ly,
rule which, it should be remembered, rightly states the prinmcipie of risk. In other
cases, the assessment of fortuitous damages is reinforced by the assessment of -
elerents of fault in the gctions of the administratiom, which saens Lo provide a
better and wore natural justification for the obligation to compensate, For examp
in the case of the collapse of a public washhouse causing several deaths, the _
Supreme Court awarded compensation against the administration because “even though
it is not necessary to show contributory fault or negligence, it was the municipal
architect himself who reported the structural defect in the wakl ...; the mayor
was also gullly of negligence in failing to bave the necessary repaivs carvied oug"
(8TS 9 June 19743, -

Iv, THE EXTENT OF COMPENSATION

1. The general orinciple of full compensaticn

Spanieh legal texts contain no principle governing the calculation of compensation
except for Article 134.3 REF, which states that the sssessment criteria provided for
in the case of ewpropriation must be taken into account "as far as possible". The
question has thus been left entirely to the discretion of the courts, which has
generally (with some recenmt, isclated exceptions) produced highly unsatisfactory resu
as vegards the amount of compensation awarded, This is probably the aspect of the
system most opem to criticism, due less to the wishes of the legislater than to the-
courts themszlves, the smounts awarded against the administration being gemerally
manifestly insufficient, particularly in cases of compensaticn for death or physical
injury. A very recent example confirms this; STS § May 1978 ordered the State to '
compensare for the damage caused by the death of a person during a 1969 police action;
but the amount of compensation awarded to the widow, once allowance had besn made g
for the victim's age, annual income, occupational prospects and family
responsibilities, amounted Lo & mere 1.2 million pesetas.

Despite this, the general principle of liability requires full compensation,
completely restoring the position enjoyed by the victim before thg.u?lawful
damage occurred, That is what cowpensation means: leaving the victim unharmed,
making good the ecomowic damage by restoring his possessions in their entirety.

z, Heans of compensation

Spanish law provides specifically only for ecomomic compensation, that is to say
compensation im meney. But this does not rule out the possibility of compensation
in kind in some cases: specifically in all cases of damage consisting in unlawful
deprivation by the administration of a specific occupational position (eg suspension
of a civil seryant, closing of a commercial establishment etc), In such cases,
compensation primarily involyes re-establishing the previous situation
(reinstatement, re-opening of the establishment etc) in addition to the ecomomic
compensation of other damage resuleing from the unjust situation brought about by
the administration,

The Supreme Court alsoc accepts compensation in kind offered or conceded by the
edministration to mzke good the damage caused, This was so in the case dealt with
in STS 18 November 1976, in which the administration wag ordered to compensate a
private person who had been unlawfully deprived of the benefit of protected housing,
deducting from the compensaticn the value of the housing he had already been given in
exchange before the court ruling.

3, Extent of compensation

The existence of the damage and the value to be placed upon if must be shown
by the claimant (Article 134.3 REF), who must indicate the amount of compensation
claimed "or, at least, the basis or elements according to which the.amo?nt theFEOf
may be detevminad" (37S 19 May 1970}, it being possible to defer valuation until




proceedings for execution of the award (Article 14.C of the Administrative Courts Act).
The Supreme Court has ruled that, in the absence of a compulsory rule governing

decermination of the amount, the nourts may freely revise the estimates suhuwitted to
them, diace ultimately "the sole criterion for calcnlation is that which emerges from

the practice of the courts® (STS 26 September 1977}.

from the exercise of the court's discretion, a pumber of principles have emerged
ghich may be summarised as follows:

.

Tmmediate material damage (damum emergens) is to be compenssted

in the same way as loss of earnings (lucrum cessans) , duly assessed
to arrive at "genuine compensation' (8TS 18 November 1976,

SAN 12 July 1978), but at the same time avoiding unjust or
excessive enrickment (8TS 31 January 1968, 3 May 1877).

Improper conduct on the part of the administration (objective
fault) or of a public servant (subjective fault By fraud or
negligence) may .increase the amgunt of compensation

(575 9 June 1976),

Contributory liability: improper conduct on the part of the victim may

reduce the amount of compensation {(8T3 8 March 1967, ¢ June 1976).

In the case of damage vesulting from death, use is made of
the. elements of calculation employed by the civil criminal
and industrial courts in the case of fatal accidents

(STS 9 June 1376, 26 September 1977}, with the aim of
preserving the household's income (5 15 Bovember 1974}, which
may be obtained by capitalising, at the official rate of
interest, the anmual difference between the wage of the
deceased head of family and the pension gramted to his widow
by the Social Security (S¥5 28 January 1971),

In the case of damage due to physical injury, similar criteria
are applied, but there has been a recent tendency (wodifying
previcus court practice) to imcrease the amount .of compensation
considerably, so as to match the actual damage suffered by the
victim, For imstance, an important award by the National fourt,
dated 12 July 13978, ordered the administratisn to pay 6.7 millien
pesetas for physical injury suffered by a person, rendering him
unfit to work. The figure was arrived at by taking into zcecount
the differences in earnings between the victim's previous and
present occupational pesition, his age and the yesys yet to
elapse before his retirement, representing a sum which, if
invested by the vietim at the normal interest vate on the finaancial
market (mot at the much lower official rate of interest), would
provide him with an income equal to the loss of eavnings caused by
the administration,

The compensation payable by the adwinistration does not comstitute

a debt in current coin, but a debt of specified value, which

eptails taking into account monetary depreciation between the

time when the cause of damage occcurred and the time when compensation
is paid., "Payment caannot be made - states the Supreme Court -

by applying a nominal criterion of the value of money, but a
criterion im constant pesetas, according to the official indices

of the purchasing power of the nationmal currency™ (STS 18 Wovember
1976). This doctrine has two impertant consequences, viz:

(1} The material time for assessment of the damage is not the time

at which the cause of damage occurred, but the time when the compens-—
ation order is made; (2) The administration is obligad to pay
interest if it delays paying the compensation; in some cases, it

has been held that this interest should be limited to the official

4 per cent mentioned in Article 1,108 of the Civil Code (STS

3 November 1975, 3 May 1977), but the Natiomal Court judgement of
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12 July 1978 referred to above raises this to the basic interest rate
or official lending rate of the Bank of Spain (curventliy 8 per cent},
if the delay in payment does not excee@ three months from the
notification of the judgement {as PfOVlded‘fcr in Articles 45 and 36-2
of the General Budget Act) and the market %nte?ESt rate, allowing for
monetary depreciation, if the delay exceeeds six months (30},

&,  Limits to compensation

There are two instances of non-contractual damages in which the amount of
compensation is limited by law: damage caused by the postal_service and damage .
. Tn the first case, the 1960 Post Ordinance

arising out of nuclear accidents. - - ;
provides for lump-sum compensation for each item sent by registered mail; this
limit may be explained by the impossibility of establishing the actual amount of

the damage. In the second case, the 1364 Nuc%ear_Energy Act lays down a ceiling
of 300 million pesetas, increased to 330 million by the Decree of 7 November 1968,

v. THE PARTY RESPONSIBLE

1. The administration

As we have already pointed out, administrative liability applies to all public’
administrations of whatever kind. It covers all‘publzc law bodies without exception
State administration, local administrations, regional admini?trations and public
This single system of liability has been confirmed in the recent _
Comstitution, particularly in Article 9, which states the p?inCiPle of the liability
of public authorities; Article 106, which as.we ha?e seen gives constitutional
sanction to the attributability to the administration in general of damage caused
by the operation of public services; and Articlie 149 which, in the new context of

the regional organisation of political power, v = o °
to regulate “the system of liability of all public administrations'.

corporations,

nal administrations, set up in

With regard to the pre-autonomous regio >
over the periocd between

anticipation of approval of the new Constitution,

September 1977 and October 1978, their inclusio? in the general system of

liability was specifically regulated by the var10u§ texts successively adopted to
functions and services, For instance, the first

arrange the transfer of powars,
of these texts - the Royal Decree of
of Catalonia the powers of the State A

an article in which it is stated that > 5 -
the same cases and forms as provided for in the legislaticn on the State administr—

ation and on expropriation! (Article 8.3), a rulg which is found in ail the
provisions so far published for the purpose of the relevant transfers,

23 June 1978, transferring to the province

2. Public servants

The occasioning of damage by public servants by their acts or omissions

gives rise, as we have seen, to direct ligbility on the part of the administratiom. '

However, this does not mean that the individual public servant who has materially

caused the damage, is automatically
On the contrary, he will be so obli
negligence in causing the damage.

ged if he has committed fraud or serious
Ta this case, action may be taken zpainst the

public seyvant, who is jointly responsible with the administration (Article 135.3 -

REF} in two ways:

a. The victim may bring a eivil action for damages against the person

responsible (Article 43 LRJAE: "Private persons may also bring
actions against the authorities and c¢ivil servants, whatever their

grade or category, for compensation fordamagesan@ harm caused to
their possessions or their rights by fault or serious negligence

in the performance of their duties').
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3. The administration may reclaim the compensation it has paid the victlims
: From the civil servant responsible (Article 121,1 LEF, 135.1 REF 42 LRJAE).
1t may do this By means of an administrative procedure which involves
hearing the civil servant at fault and producing all evidence for
caleulating the extent of his liability (Article i35.2 REF).

jA?peals

g

Administrative proceedings and proceedings before the administrative courts

-é;' Applications te the administration

Before bringing an action before the administrative courts, the victim must

¢ ‘4 ‘complaint to the administration itself. His complaint must ba addressed

to the minister or to the president of the local authority or establishment to

ihom the service or official causing the damage is responsibie" (Article 134.1 REF),
gust specify "the circumstances in which the damage occurred, showing such
jdence as (the claimant) sees fit to produce to justify his claim and the amount
eof'", If the claim is made against the State admimistration, ir will be

gd by the Council of State, whose opinion is not binding on the wminister,

The time limit for claims is one year from the occurrence of the damage.

: rding to the LEF (Article 122,2}), "claims are Barred one vear after the act

“in regpect of which they are made! and this time limit is generally accepted by

i rists and in the practice of the Supreme Court as a iimitacion, even though .
ater LRJAE (1957} speaks of preclusion (Article 41.2: "the right to claim
y'”e}subject to a preclusive time Iimit of one year from the act in respect of

h'it is made"}. The main effects of the interpretaticn of the time Iimit as a
jmitation lie not only in the possibility of allowing suspensions as a result of
stitution of court proceedings (eg pending criminal proceedings, STS

lovémber 1977) or non-judicial proceedings (eg the administratien itself asking
victin for information or evidence, STS 8 February 1978y, but also, more generally,
jhe'fact that the period may be caleulated flexibly,. so .as to avoid ‘results contIary
justice 'and equity™ (STS 2 November 1965) and, in doubtful cases, enahles the
lamental interest of the victim seeking compensation to be safeguarded (8T8
December’' 1974, 17 November 1877, 10 March 1978).

" .Proceedings before the administrative courts

= ..-1f the claim to the administration is totally or partially rejected, eithey
plicitly or impiicitly, the victim may bring an action in the administrative

ts, By this means, he may request the annulment of the explicity or tacit
ision rejecting his claim and seek an order against the administration for com-
sarion, the amount of which the court may specify, unless deferring the fixing
the;amdunt until the time when the decision is executed (31),

mEkecution of the award will lie with the administration tin the form and
{s-authorised by the budgets and the provisions governing the payment of debts
-bligations of the State, the province or the municipality”, it being understood
t, "if paywent requires an appropriation, an additional appropriation or an
faordinary budget, the relevant procedure shall be instituted in the month

193;@8 notification of the decision, subject to uo deferment for any reason
tsoever" (32)., The Council of Ministers is authorised to lay down paymeat
dngements less detrimental to the public treasury if it conmsiders that strict
ution of the award would be seriously damaging to public finances (33), but
S-eventuality is quite exceptional and has never occurred in practice,
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e, Claims for damages caused by an administrative act

The general claims system described above can be modified in the cas? of
damages caused by administrative acts; this is intended to w%d?n.tye possible
vays of applying for compensation. In such cases, three possibilities are open
to the victim, wiz:

To attack the act through administrative channels, accompanying
the application for amnulment with a request for compénsation,

Z, To attack the act through administrative channels, without claiming
compensation and, if this application is rejected, to b?ing )
proceedings in the administrative courts, at the same tlme.a%so, 1§
he so wishes, seeking a compensation order against the administration, -

3. To attack the act only (initially through_admiﬂiStrétiVe channels and -
subsequently through the courts), without accompanying the o
application for amnulment with any request for compensation and, ..
once the court decision amnulling the unlawful act has bgeq obta%ned
bring a separate action for compensation, before the administrative
court itself. In this case, the one-year time-limit is measured

. "from the date on which the annulment decision (annulling the unlawful
act causing the damage) becomes final (Article 136 REF, 40 LRJAE
and 792.3 of the Administratrive Courts Act}. ;

B, roceedings hefore the ordinary courts

Both the LEF, the REF and, especially, the Administrative Courts Act give .
general jurisdiction to the administrative courts in litigation concerning Fhe civil.
1iability of the administration, whatever the origin or circumstances lu which “
the cause of damage occurred (34),. ' '

The LJBAE ended this unity of jurisdiction as regards the 1iability'of the
State administration, since Article 41 provides that, where the damage arises
while the State is acting according to the rules of private lawy_llablll?y st
be proved in the ordinary courts, According to z similar criterion, %rt%cl? 7%
of the State Public Corporations Act also seems to fayour duality of jurisdiction -
as regards damage caused by independent Bodies belonging to the State admlnls?ratzon.
Accordingly, the exclusive jurisdiction of the administrative courts mow applies
only to damzge caused by local administrations,

This duality of jurisdiction over compensation proceedings has been very :
unfavourably received by legal authors because, in view of the very vagueness of the .
term "(non-contractual) relations in private law™, it introduces an ?le?ent of. )
insecurity into the system, which works to the disadvantage of t?e'VICtlm’ obliging
him to find the competent court (there has even been talk of "doing the ¥ounds of
the courts'), which may result in his not being able to obtain compensation, or
in an extraordinary delay in obtaining satisfaction, if he makes the wromg choice
of - administrative or civil - court. In practice, however, each court normally
asserts its own jurisdiction with regard to compensation claims brqught_bEfOYE it,
without bothering too much beforehand about whether the situation in which the
cause of damage occurred belongs to private or public law, wh}cb.ln'my opinion
affords further proof, were it mecessary, of the lack of justification for the
gystem of dual jurisdiction.

4, Special rules governing the acts of judicial services and authorities

Article 121 of the 1979 Comstitutidn states that 'damages ?aUSEd'bY jud%cia%
errors as well as those arising fromo irregularities in the adm%nlstratlﬁnPOf Justice,
shall be subject to compensation by the State, in accordance with the law", This
fulfils an old aspiration - direct civil liability of the State for damage caused
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udicial bedies - which had found its way into case-law only in rare instaunces, :
stitutional formula covers all damage caused to members of the public |
but also by all acts of negligence or malice by the

:by;j
Tne new con
Vhptzonly by judieial errors,
;JQdicial authorities,

y : the administrative courts have applied the gemeral system of administra-
“yiye liability only todamage caused by the noa-judicial activitias of the judicial

s gervices. This was so in the case dealt with in STS 15 December 1976, srdering

" the State to compensate members of the public who had deposited sums of money with

5 @unicipal court, which were misappropriated by the Secretary to the Court, The
?sd?f?me Court held that the public administration should be held responsible for
d,hé:misappropriatigﬂ of thege sums by the . judicial official becansa it was a quesiion
J§ Vithe activity of an auxiliary of justice and not of a judicial official proper, i
s'a member of the public service organised by the administration ag an activicy 5
eidental to the exercise of jurisdiction".

se far,

. similarly, Article 138 of the Public Prosecution Regulations of 27 February 1967
extends the State's direct liability to dsmage caused to members of the public by
fficials of the Department of public Prosecution "where, in the parformance of their
' law by negligence or inexcusable igrorance,

sries, they offend against the
udicial function in the strict sense, Spanish
jaw provides for the State's direct civil liability only in criminal matters when &
i gfsﬁﬁfconvicted as a result of judicial error is subsequently found imnocant upon .
géﬁ?éai'against conviction., TIn this case, Article 960 of the Criminal Procedurs Act
?gtatgs that "the persons concerned or their heirs shall be entitlied to civil
cmpénsation in accordance with the ordinary law, payable by the State, without
réjudice to the right of the latter to claim against the judge or court which
glivered the judgement out of which liability arcse"., In the field of civil iaw,
'théjdthEr hand, provision is made only for personal liability on the part of
ig' judges (Articles 903 ff of the Civil Procedure Act), which, in. the cpinion of
: authorS, in the event of these being jingolvent, does not prevent subsidiary
gp;i@étion of the general State liability clause contained .in Articles 121 LEF
¢ 40 LRJAE (35). However, the question has ultimately been settled by Article 121
that the State has a direct obligation to
decisions by any official body !

‘Lastly, with regard to the j

fthe:Constitution, which specifies
ake ‘good damage caused by erroneous or unjust
soever.




10.
11,
12,
13.
14.
15.
16.
17..
18,

19,

NCOTES
Articie 1902 €C: 'Whosoever by act ©T omission causes damage to another,
whether by fault of negligence, chall be required to make good the damage

caused",

The new wording is an improvement OR rhe LEF text onm two points:

(1) it includes vis major as an external cause giving exemption from

liability; (2) it deletes the reference to discretiomary acts, which
are now subject to judicial serutiny under the Administrative Courts

Act of 26 December 1956,

GARCIA DE ENTERRIA y FERNANDEZ RODRIGUEZ, Cuzso de Derecho administrativo,
1T, Madrid, 1977, p. 330

Article 41 LRJAE: "When the State acts under private law, it shall be
directly answerable for damage caused by its authorities or servants,

their actions being deemed to be the acts of the administration itsgelf,
Liability actions shall in such cases be brought before the ordinary courts',

ilidad patrimonial de la Administracidn en 15 5
p. 176; GARCIA DE ENTERRIA y FERNANDEZ v

V MARTIN REBOLLO, La respousib
Jurisprudencia, Madrid, 1977,
RODRIGUEZ, op. cit., p. 327.

os this point, see SALAS, ggggggg§§2_§§_££e§105 Y'resPonsabilidad administre.
ativa, in Revista Espdhola de Darecho administrative 2. 1974, -

In the opinion of GARCIA DE ENTERRIA ¥ FERNANDEZ RODRIGUEZ, op. cit., p. 324,
in this case the obligation to provide compensation 1S "an inexcusable counte
part of the great privilege of ex officio actlon enjoyed by the administratis

without which this privilege would not_be”what itz is or may be, an arbit:raryfi_
imposition, a definite Breach of legality . :

STS 28 Japuary 1972; 8 February 1973; 16 November 13974; 3 March 1377;
26 September 1977; 10 March 1978; 2 May 1978,

STS 28 January 1976,

STS 11 December 1974.

STS 3 October 1977.

STS 9 Jume 1976.

STS 13 December 1975; 12 February 1973; 16 May 1977.
STS 11 October 1975,

STS 3 November 1975; 2 January 19765 18 March 1976; 21 July 1977.
STS 15 December 1976.

STS 16 November 1974.

8T8 21 April 1977.

SAN 12 July 1978; STS 4 October 1978,
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20, STS 12 March 1975.

21. An instance of damage through delayed functioning is examined in
gTs 5 June 1972, in which the administration is ordered to compensate
an official whose reinstatement was oxdered but who was not notified
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- 51 —~




LIABILITY IN SWISS LAW

by
Dr H R SCHWARZENBACH
Judge at the Administrative Court of Zurich Canton
{Switzerland)

Tntreduction to Swiss legislation

‘A. Historical development

The modern conception of the liability of civil servants evolved during the
first half of the last century under the influence of liberalism. The personal
1iability of the civil servant was embodied at that time both in the Federal
Constitution of 1848 and ip the majority of canton comstitutions, The first
Federal Act on liability dates from 1850 and several cantons enacted legislation
ont liability during the same peried.

1f the civil servant was not solvent, the injured party was unable to recover
damages. For this reason, it was felt that the State should assume joint or
accessory liability together with its employee. By the beginning of this century,
a trend became apparent towards the assumption of primary liability by the State.
Hence, State liability may derive from a fault committed by one of its officials
or from the original {direct) liability of the State, without its being necessary,
in each case of violation of a principle of justice by the autborities or civil
servants, to establish a fault in what may be defined as the Yexternal™ relationship
between State and injured party. The official's liability thus forms part of an
Uinternal’ State/civil servant relationship, in which the latter canmot be prosecuted
by the State, unless he has acted intentionally or displayed gross negligence; on
the other hand, the civil servant cannot be sued by the complainant. State
liability arising from lawful acts, incurred by the Confederation and cantons, has
only a glender legal foundatiom,

The Committee of experts responsible for carrying out a thorough revision of
the Federal Constitution has incorporated in its 1977 draft the doctrine of original
1iability independent of fault by the Confederation for damage caused in breach
of a principle of justice, and liability based on equiry for certain cases of damage
caused in the course of lawful action. The relevant provision is as follows:

"article 6; Compensation for damage

1. The State shall assume liability for damage unlawfully caused by
its organs.

2. It shall also assume liability for damage caused by its organs in
the lawful pursuit of their duties, if private individuals thereby
suffer serious prejudice, which they cannct be expected to assume
alone".

Tt is not likely that this draft constitution will one day have force of Law.
Nevertheless, Article 6 gquoted above has barely attracted any open criticism.

B, The doctrines of ciyil liability of public law bodies

The obligation for the State to compensate third parties for damage illegally
inflicted upon them by civil servants is founded on the doctrines of the
protection of property and the equality of law, In constitutional states, both are
guaranteed by statutory provisions, For this reason, there can be no compensation
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for damage, unless so provided under the law (primciple of legaliny). Swiss courts
have hitherto refused to infer directly from the Federal Constitution the liability
of the State to meel such claims. Like constitutional jurisdiction, admloistrative
jurisdiction, the referendum system or the election of administrative aukhorities
by parliament, the ciyil iiability of public bodies is an institution designed

ro exercise control over the authorities which has ite basis in the sspavation of

powers +

But the liability of State and civil servante is alsoc a pavt ¢f the genaral
doctrine of 1iability inthe sense of being responsible for one’s gets, Swiss
doctrine distinguishes between “urmritten legal iiability, such as liability before
God or political liability and "written' legal liabilities, such ay these relatiag
to crimival convictions, property rights and disclplinary provisicus.

C. gtate liability accoxding to Swiss case law

At every level (Confederatiom, cantons, local zurhorities), the public
authorities are liable under Swiss civil law., This applies not culy to their
sctivities unrelated to their statutory sovereignty, but alsc to their landed

properties and their building pgssessi@ns, inéamuch‘as these are regarded as
financial assets or administyative assets {objects in common use).

In publie 1aw liability, the following distinctious are made, for example:

State liability
_.-_.—--—"‘""'-'__-“"\\‘

,ﬂ—ww—““'“"ﬂrpwrwﬂﬂﬂ‘- T

fLiability rvelated to a : Compensation on grounds of
function {unlawful act) public law {(lawful act)

,/ 2N

" General liability Special liahilities Expropriation Lompensation grounds
. of State and (eg compensation {formal o of special legal
;tivil servants due as a result of material) auto- provisions {(eg
B a nom-suit or an matically gives after-effects of
‘ abqﬁittalj rise to a vaccination
compensation recompended by che

State; Imjury to
citizens assisting
police in pursuing
an cffender).

These categories are not exhaustive and have been simplified for ease of

‘demonstration. The system proposed also shows formal weaknesses, For instance,
.fén act by the State may be lawful at the time of its execution, but prove unlawful
‘upon subsequent examination, in particular when the act entails the vielation

~of a legal property for which no sanction is provided in the legal system (by way
‘"of example: a customs officer mistakes a deaf-mute, who is quiite innocently
““gathering wild fruit, for a smuggler and kills him}.
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D. ‘Federal law and canton law

'Thé;léw of State liability and the Statels obligation under public law to
provide compensation ave embodied in the laws of the Confederation and the 26 cantons
and half-cantons. This situation makes it all the more difficult to obtain an

overall picture.

At the turn of the century, legislation was enacted defining the liabiliry
of Swiss cantons and canton officials, as the existing regulations were
inadequate, .

Many of these regulations are still in force today.
It should also be bornme in mind that the Confederation assumes certain forms
of liability which result either from general international law or from individual

internaticnal treaties.

1. The field of application

a. Administrative decisions

As a gemetral rule, the laws of the Confederation and cantons make no mention of
wrongful acts performed by the State and involving its liability; rather do these
laws provide a funcrional definition of the factors comstituting liability. All
types of injuries and wrongful behaviour come into this category,

Example: 'The Confederation is liable for damage unjustly caused to
a third party by an official in the exercise of his duties,
irrespective of whether the latter is at fault™,

This applies both to the acts of the administration and to those of the judiciary,
that is both legal acts and material acts, A legal act is understood as being a
State activity which determines, compulsorily and in writing, a legal relationship.
This may refer both to court decisions and to administrative acts,

In the Confederatign and in all cantons where causal liability is accepted,
there can be no liability for legal acts, owing to the very fact that the legitimacy
of formally enforceasble decisions or judgments cannct be the subject of revision in
lizhility proceedings, This determines the relationship between the law of State
liahility and procedural practice, as derived from the principle of the "oneness"
of legal proceedings, If a person loses a case before a court of last instance, he
cannot bring a new action for damages before the court of first instance competent
for State liability, on the grounds that the decision of the court of last instance
is illegal.

In liability proceedings, on the other hand, one can claim damages resulting
from the excessive length of the procedure. For example, a building permit has been
refused for three years by the local authorities, but is finally granted by a
tigher authority. This is a case of damage caused by delay in procedural matters,

b, Posgitive acts

The actual work of administrative authorities wmainly consists in providing
services in the public interest: eg - education, health care, supply and distribution
of drinking water, electricity and gas, road works and planning.

The effects of the administration's activity are known as positive acts, TIf
such acts are unlawful and have caused injury, they give rise to compensation.




The legality or illegality cof an act normally depends om an accurate technical
evaluation., If mistakes are made the result is an unlawful act involving liabiliey,

Account must also be taken of mechanised activities performed by the administra-
tion, such as the mechanical or electronic operation of read trafiic signals. In
cases of damage resulting from defects im such systems, compensalion is automatically
due in respect of causal liability; in the case of liability fov wrengful damage
done to property, it would be necessary for the injured party to prove faulty
construction or maintenance.

c. Acts of omission

Here, omission is regarded as the cause of damage. In causal liability, one
speaks of unlawful omission; in the case of liability through favlt, one speaks
of unlawful and faulty omission. As in the law of civil lisbility, this definition
assumes that there is an obligation to perferm a duty and that the authority {agent
or servant) aware of the fact ought to have taken the corresponding action. When
such an obligation to act exists, the ligbility of the State is established under

public law.

In civil law, the fundamental principle prevails that there is always an
obligation to apply safety measures when one crzates or maintains a gtate of danger.
The same principle follows, in public law, from the principle of the equality of
rights and obligatioms, which accordingly also applies in the law of State liability,
The legal obligation to act is founded in this case on an actlon preceding the
danger, creating it or increasing it. This principle applies first and foremost
to the law concerning public property, for the public authority is responsible by
virtue of the private law of the Confederation.

The unlawfulness of an act may also result from a wrong assessment of the
legal consequences of a State of affairs {example: threats against an individual
were not taken seriously by the police, although the circumstances made it advisable

to do so}.

d. Exclusions and exceptions

aa, Principle of legality of the administration.

. The principle of legality (the obligaticn for the administration to comply
with the law) cowpels the authorities to avoid applying restricticns to freedom or
property which are more severe than those already expressly provided by the iaw,
This same principle also guarantees citizens the right to claim benefits from the
‘State, such as social insurance benefits,

A State benefit consisting in compensation for damage may also be regarded
'as a positive service rendered by the public authority, Compensation due in respect
of a State activity must be based on a statutory obligation. When considering
Wwhether an obligation to pay compensation exists, what sum is due and how it should
be paid, so many factors are involved that the decision should not be left to the
sole judgement of the administration of the courts, Thus several decades of case
law have held that liability by a public law body ewxists only in as far as provided
‘expressly by a written enactment in federal or cantonal law; failing such prowvision,
liahility does not exist,

There is much support for the doctrine that the right to damages resulting
‘from the application of the principle of legality should be directly inferred
from the Constitution, In the light of current legal thinking, these tendencies
‘are partially justified; this would be particularly true of compensation for
unlawful acts committed in the performance of duties., In accordamce with the
Pprinciple of equality of responsibilities (legal equality), it would be difficult




to draw the frontier between cases where indemmification ig required and those where
it is not, There would be no alternative to trying to reach a just settlement

case by case, which is impossible for normative legislation because it deals with
generalities, Provision for such measured and equitable solutions is embodied in
Article 6 of the above-mentioned draft constituion and is also made in the new
legislation of the canton of Valais (Article 12 of the Llablllty Act of

10 May 1978):

“hen a third party suffers damage resulting from the application of police
regulations which the public authority was obliged to take, the latter body assumes
liability to the extent justified by equity. The same applies when, following
action by the public authority, a third party or limited number of individuals
gsuffer disproportionately seriaus injury"™,

bb. Exclusion of supervisory functions

in twe cantons, no iiability can be attributed to the State on account of
its supervision of local authorities, foundations or persons exercising a profession
suhject to official authorisation (eg the occupation 6f chimney-sweep}.

co.  Immunity

In the Confederation and in several cantons, members of parliament and of the
government cannot be held liable for the opinions expressed in parliament or parl-
iamentary committees, The public authority should not however be held liable
towards third parties except in cases of causal liability, fox example in cases
of defamation of third parties in parliament,

dd. Preliminary admimistrative procedure
In certain cantons, liability proceedings against a civil servant are only

pessible by means of a preliminary administrative procedure. Lf such proceedings
have not been instituted, the public authority is held to be directly liable,

2. The legal basis of liability

The public authority is liable only if the injured party can provide proof of
the following:

-~ existence of damage (damage}

- injury caused in breach of a statutory regulation (breach of a statutory
regulation)

- harmful act which can be 1mputed to the actlvlty (imputation)

of the State

- existence of adequate causation between the harmful {causation)
activity of the State and the injury suffered

- hermful activity of the State due to the fault (fault)
of its agent

In the system of causal liability, proof of the civil servant's fault does
not need to be supplied. In public law, it is not necessary in cases of lawful
acts to prove either illegality or fault. Once the facts have been established,
liability is automatically assumed. In such cases, compensation for a lawful
act provided under public law thecretically resembles a benefit similar to
finencial benefits granted to citizens by the adwinistration in given circumstances
(social insurance}.
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a. Unlawful action

In administrative law, an unauthorised sci is always regarded as illegal, since
all written and unwritten legal norms should be considered as equivalent at ail
jevels to laws in the positive semse. To establish whether illegality exists, account
mst be taken of the legal provisions of the Confederation and the cantons both with
regard to public law and to private law, The aopn-parformance of duties may also
be regarded as an wniawful act,

in addition, errors of judgment (foo wide or toe narvow an interpretation,
wrongly applied interpretation) are unlawful inscfar as they coustituté a breach
of the principle of equaiity embodiad in the Federal Comstitution, Eence, the lodging
of a complaint and the institution of proceedings by s department oy autheority which
proves to be illfounded is not enough to establish liability, unless it can be proved
that the said department oy authority has exceeded or orberwise abused its powsrs
of discretion. The Federal Court has mot given a final ruling on the guestion of
whether, as a general rule, the acts of a government characterised by wide
discretionary powers are exempt from iiability,

A decision is also regarded as illegal if it cannot be justified by a law in
the positive sense, which, for its part, compliss with ihe Constiturion., Thea fact
of basing one decision upon another decision, a budgetary decision or on the comment-
ary to an Act (statement, explanatory report etc) would be regarded as illegal,
An authority which has issued legal imstructicas - for example, orders - must there-
fore comply with their wording as leng as they remain in force,

There are only a few exceptions to the principle of legality which have heen
accepted by the Federal Court. The genaral palice rule {('tlause p2nérale de police"),
for example, may in special cases be takem as a legal justificatlon, The Federal Court
also accepts that there can be exceptions cuiside the scope of the law (Mréserve de
1a loi') in the administration's particular legal relations and in public affairs,
‘According to case law, however, the mere illegality of an act by the State is not
enough to justify a claim for damagss. According to the consistent practice of the
Federal Court and the objective theory acknowledged in doctrine, an act can only be
regarded as illegal, in the sense necessary to justify a clafm for compensation
'if it constitutes a breach of the legal system in contradiction to orders and
prohibitions serving to protect the legal right viclated. If the laws contravened
were not specifically enacted Lo protect the injured party, there is a defect in
‘the causal liability establishing a link betwsen the illegal act and the damage,

e shall return to this problem under item 2c below.

aa. OCausal liability

The Confederation and almost gne third of the cantons assume lisbility for
dllegal acts independent of fault, This being so, the injured party does not need
fo indicate the person or persons to whonm he attributes the wrongful behavicur;
it ia enough to know which department or authority is responsible for the act or
‘omission regarded as unlawful, In diffevent cantoms which have introduced causal
liability, certain cases are still regarded as exceptions to liability based on
‘a fault,

‘Examples:

= When a decision is subsequently altered by a higher authority {damage in

" the course of procedure), the public authority is liable only if the prewvious
court has shown particularly cbjectionable intentions {eg: in 1875, A buys
a piece of land; a building permit is refused by the local authority im 1975;
in 1977, the canton government endorses the refusal to issue a building permit;
in 1978, the canton administrative court grants authorisation), The proof of
a particularly deliberate intention is clearly demonstrated.




- In rhe case of damages caused by wrong information, the public authority
ig liable only if the department having supplied the informatiom has acted
intentionally or through gross negligence,

- For damage caused by treatment dispensed in a hospital, the public
authority is liable enly if it fails to prove that its medical and nursing
staff acted ccrrectly.

in the case of compensat*on for moral injury dve to a death or physical
injuries, the judge may, after having evaiuated the particular circumstances,

grant the injured party or a relative of the deceased person a sum representing
alr compensation for moral sufferln , Drovided that the civil servant has
commltted a fault,

- Compensation for moral suffering in cases where personal interests have been
harmed, is justified in the case of a particularly serious breach due to
an error by a civil servant,

- Past experience in the application of causal liability (which entered intoe
force in the Confederation on 1 Jamvary 1959) may be regarded as satisfactory.
While the individual citizen's position has been fundamentslly improved, the
establishmepnt of causal liability has led to only a slight increase in clains
for damages.

bbh. Liability in respect of fault

The principle

Ten cantons recognise the prinmciple of liability in respect of any fault,
including slight negligence, seven cantons recognise liability only if it is Lhe
result of intentional action or gross negligence, Ir all cantons, liability relates
to intentional injury (1ntent malicious intent) and gross negligence (culpa levis,

“Wie hit mer auch chdne" - one ought absolutely to have done .--); 1n seven cantons
however, it is based on slight negligence (culpa levis, "Me hit halt s8lle'" - one
ought to have done ,..), In the latter case, the idea ig to leave the official some

freedom to exercise his power of decision,

Degree of care which must be observed

In private law, a fault is regarded as "human behaviour which constitutes the
cause of an injury and which is blameworthy in as wmuch as the author of the injury
should be held responsible®. It is not a case of assessing lack of velition but
behaviour comprising lack of volition apd an average degree of attention and
application, together with an average amount of moral, intellectual and physical
qualities and professiona! and technical skills, This notion of objective fault
is also applied im the law of State liability. In this case, the measure is objecti-
vised according to the function and the amgunt of care or lack of care giving rise
to liability is graded. Hence, the judge is also regquired to measure the objective
fault.

Measuring the objective fault implies observing the law applicable in the
particular case. An evaluation ip compliance with the law or the application of
a vague legal concept cannot contribute to the fault within the framework laid down
by the law.

An objective measurement of fault nevertheless makes it possible to decide
within this framework what degree of care may be expected in the cirvcumstances,
Account must be taken of the official’s experience, of the importance and difficulty
of the duties attaching to the function and of the danger factor., The non-
performance of an-act to prevent an injury in a moment of danger, which has proved
right after a due lapse of time and thoroguh examination, must be regarded as excusable
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With regard to the question of fault, I reproduce below the grounds given in

three judgments by the Federal Court:

ATF 79 11 624:

Manifest lack of intentiom in examining of the evidence submitted to the
judge and in establishing the circumstances underiying his judgment,
A cttizen had requested the repistration of a legal mortgage, This had been
refused by the judge withim the legal time-limit and on imexcuseble grounds, with
" the result that the citizen had no pledged claim when the proprietor weat banke
‘ rupt and thus obtained nothing. The caaton conceyned had to pay damages:

“The judge therefore assumes liability on principie for any fault due to
‘negligence, however slight. MNotwithstanding and considering the pasition and
‘duties of a judge, the frequent complexity of the questions raised duving procead-
lings and the great difficulties often encountered in establishing the facts, one should
he extremely demanding as regards proof of fault or negligenmee. It is of pavamount
importance to distinguish between cases where the judge is guilty through negligence
.of a flagraut breach of clear and compulsory legal provisions and the essential duties
of bis charge, and those where he merely makes an error of iInterpretation or evaluation.
o matters where a personal asseasment is called for, in particulsr, there canmnot
“pe fault unless the judge has manifestly overstepped his powers."

CATF 89 T 494:
o A cdivil servant {veterinary surgeon) had discovered that an illness dangerous
o human beings (brucellosis) had broken out in a herd of sheep.

- “The veterinary surgeon was conscious of this danger, since he decided to
“inform the veterinary services of the other cantons to which sheep or goats were
But instead of doing so in writing, or at least by contacting his
by telephone, and making sure that he had been properly
understood and that the necessary measures would effectively be takem, he merely
" instructed a subordinate to phone. In the case of the veferinary service in
‘Neuchitel, the message was also received by a subordinate official, In so far as
—.they did not perform their duty te the full by informing the Neuchitel authorities,
" the officials of the canton of Vaud were guilty of unlawful negligence.”

: transferred.
" télleagues personally

CATF 92 T 525:

.:'. Kohler, born in 1937, caused a serious road accident in 1961, in which four

. péople were killed, six seriously injured and sever others slightly injured.

 Kohler's civil liability insurance offered the victim and his survivors a total

" sum-of SF 676,847.65 and instituted liability proceedings against the canton of

"Bern to recover the amount concerned, The Federal Court rejected the claim on

" the grounds that the causal relationship between the delays in payment of the

¢ imsurance premium and the injurious act was much more close and direct than the

;qnnection which might exist between the omissiocn of the Bern canton authorities
d the accident, with the result that this latter relatiom of cause and effect

bqumes secondary and proves inadequate in comparison with the damage.

©© Regarding rhe various omissisus of which the Beyn canton auvtherities were
Builty, the Federal Court considered that:

.- the State is not responsible for the perfection of its administration, but,
_ 6n the other hand, for seeing that legal obligations are met;

s department of the canton had informed the competent
licence that Kohler had a clean record,
tions were recorded and not yer deletad;

. ‘the police recard
- -department issuing the driving
" although in fact two previous comvic
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the police authorities had been informed on two occasions that
Kohler was driving his vehicle with a leavner's licence, without being
acepmpanied by & responsiblé perscn as required by the law:

"On learning this information, the police saw fit merely to order that
Kohler be supervised. This attitude is incomprehensible and contrary
to their duty. On two cecasions, the police had been informed by a third

party - whose declaraticns could certainly be regarded as trustworthy - ‘
that Kohler was not merely ogccasionally, but .consistently contravening

road traffic regulations ,..":

>

|

- on two occasions, the police caught Kohler driving without being !
accowpanied by a respon31ble persotn, He was reprimanded, but his '
licence was not withdrawng f
"The conditions justifying the withdrawal of his licence had nevertheless
been fully met, It is just that this provision, which allows the authorities
certain discretionary powers, should leave a certain margin of flexibility.
It follows, however, that the gravity or frequency of the offence justifies
the conclusien that the safety of traffic was jeopardised by allowing an
offending driver to retain his driving licence; therefore, had the
authorities corvectly assessed their duty, the derlng llcence should have
been withdrawn.™

cc. Hybrid forms

" As we have already shown, causal liability has not been introduced as a
‘matter of course, either in the Confederation or in the cantons, partly because
the exceptions to causal liability have been provided for in certain fields, and
partly because liability in respect of fault has subsequently been interpreted
in'a sipilar way to causal liability, as we shall try to illustrate in the
following examples:

—_',}Reversal of the burden of proof.
" "The State is liable when it cannot prove that its agent is at fault.
The 1n3ured party merely has to nctlfy that a fault has taken place,

liability for fault is derived from a public body or civil servant,

An official cannot commit a fault if he is incapable of discernment

{eg an assistant physician under the influende of a narcotic) and there would
be mo liability of the State,

dd. Difference between causal liahility and liability in respect of fault

~ with causal liability, the fault of the official has ne influence in
dEtermining the amount of compensation;

- caﬁsdl liability also covers the case of officials incapable of discernment;
- and the case of fortuitous liability,

- .$01nt liability for officials 1ncapab1e of discernment, State ;
b, Lawful acts
It is a principle that, in cases of lawful activity by'the State, damzges camnot
generally be claimed. Such lawful activity by the State may for example constitute
the levying or receipt of taxes, the designation of landed property as building
iand, formal and wmaterial expropriation, If a citizen suffers damage as a result of
lLawful activity by the State, he cammot claim compensation unless there is
legislation to that effect. With the exception of material expropriation, for
whlcb there is an obligation to compensate arising out of the constltutlonal
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guarantee of property rights  this ig the prevailing legal situation in Switzerland,
There has however, been no lack of attempts to establish the right to compensatisn,
in certain particular cases, on the strength of the gemeral principle of equality
embodied in the Comstitution, which principle prchibits the use of unfair treatment;
or to establish a general constitational obligation to pay damages, based on the
concept of justice, or again to interpret the principle of legality as implying

compensation in application of public law,

Some cantons admit liability for injuries caused in complience with the law
in the following cases:

1iability for police measures taken in a state of emergancy;
exceptional damage caused by lawful police measures;
injury ot death of a perscn caused by police measures;

exercise of State power in the public interest {in the case of a commensurate
application of the right of expropriation);

1iability for damage caused through the action oz omission of the State,
without there being any breach of the regulations, when the State has caused
one or more individuals to suffer exceptional, disproportionate and intelerable
injury which cannot be attributed to the person concerned (reference to the
Cerman doctrine of sacrifice "Aufopferung”);

. damage suffered by private individuals while assisting in a police search;

L damage caused by vaccinpations recomnended by the avthorities;

cancellation in the public interest of a decision by the administrative
authorities which has already come into force as a positive law (eg withdrawal
of a building permit during the construction of a house because the authoricy
which has granted the permit had overlooked. that the landed property concerned

had been earmarked for rocad building},

Untawful acts in compliance with official duties

o These gre acts which, despite the lawful exercise of official duties, are

regarded as unjustified by the injured party. Authorised behaviour may sometimes
"‘lead to unintentional results, such as the case in which bystanders not involved
"'in a demonstration become victims of the police measures applied to maintain law

“and order.

. Another similar case is where the behavicur of the authorities at the time
_sof a particular act is lawful , but later proves to be unjustified (eg the
correctly performed arrest of an innocent person), An examination of the case law
" of the Federal Court regarding questions of legality or illegality produces the

:*§0llowing table:

Tnfringement Violation

of a rule of property
Qﬁligation to compensate founded % ' X
on State liability: vyes yes

no
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Infyringement Violation of ;

of a rule property :

' . Obligation to compensate founded ves ?

‘on ‘State liability: no ; ;

o |
© Lawful act {(taxatiom) Z X no

l

|

]

|

Obligation to compensate : : % ves :

founded on 8tate liability: mno

Unlawful act cowplying with :
official duties (caseé of X o
berry picker)

X yes

Obligation to compensate founded —_
on State liability: no '

It has long been proposed by legal theorists that, in order to establish _
State 1iability for an unlawful act carried out in compliance with pfficial duties
the unlawfulness of the act should be established not by provimg it to be unjust
nor in demonstrating the unlawfulness of a rule, but by proving the violation of
a legal possession, We hold the same view, for a violatiomn of the physical
integrity of a citizen always coastitutes the violation of a legal possession,
which enjoys absolute legal protectiom, irrespective of whether the State has
acted in compliasnce with its official duties,

3. The extent of compensation

The concept of damage where State liability is concerned follows the same e
principles as in private law, Damage means the unintentional reduction in the value.
of property. It may consist in a reduction of credit, an increase in debit or a
loss of earnings; it is generally held to correspond to the difference between
the present state of the injured party's assets and the state they would have
been in, had the injurious event not taken place.

a2, Monetary and other forms of compensation

A useful distinction may be made between damage caused te persons, te things
and other damage. Damage to persons consists in the death or physical injury x
of a human being; damage to things consists in material destruction, deterioration
or less: other damage covers all further forms of injury, such as harm to personal_ﬁ
interests (honour) ete. -
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Legisiation appears to refer to "accepting liability for damage', "compensating
for damage', expressions which only concern monetary compensation, Ia the case of
damage caused by a physical act, the contrary act does not always make it possible
ro rempve the cause of damage. This does appear possible, on the other hand, for
jegal acts, so that damage limited in time would appear to be the only form for which
monetary compensation can be given, Some theorists hold that the administration
is free to refrain from performing unlawful administrative acts, despite fhe principls
of the enforceability of these acts, for, in a. constitucional State, an anlawful
administrarive act never Serves the public interest., Hence, thers is no need te
discuss whether the court dealing with applications based on ‘State 1iabilitv can
farce the State or the civil servant to annul oy alter an administrative act considered
to be lawful. This would be unacceptable wirh respect to State liablliry. which
js basically related to the concept of the separation of powers. This does mot.
howevey, prevent the State from annulling or altering an unlawful administrative
acr while the case 1g pending,

b. Fill compensation

In assessing the amount of cowpensation in casas of causal lisbiliey, it is

not = matier of correcting the official’s fault; 4t is the primciple of full

" compensation which applies.

1n setilements compensating for the fault, the amount of damages awarded

. depends on rhe seriousness of the official'’s fault, In the case of a minor fault,
‘the jnjered party is compensated only in part; in cases where the official is
‘incapable of discernment, the claimant receives no compensation at all, which Is

- undoubtedly unsatisfactory. For this reason, ome csuton allows foy liability
“based on equity, when incapacity of digcernment is subsequently established,
Another canton which recognises liability in respect of damage to property also
gecepts full responsibility for officials incapable of discernment,

The injured party has to prove the amount of damage; it is for the judge

‘to assess the amount of compensation.

¢, Equitable compensation

The regulations providing for compensation for certain injuvies caused

‘in compliance with the law as, for ezample, when there is liabitity in respect of
regular police measures, do not automatically provide for full compensation., Of
the 7 cantoms which acknowledge such liability, 5 guarantee full compensaticn while
-gi”reccgﬂise 1iability based on equity. The compensation itself may range from O
“to 100% of the damage, It is for the judge to establish a just solution
“corresponding to each individual case.

{#J' Contributory negligence

Negligence on the part of the injured party leads to a reduction in

5 ¢ompensati0n in accordance with the degree of contribution towards the damage,

1f the injured party's own share of fault is very great, this may cancel out the
“cause and effece relationship; the injured party's contributory negligence then
becomes the sole cause of damage. Physical predisposition is also regavded as 2

-'g?@und for reduction with respect to State liability.

Contributory negligence may also reside in the fact that the injured party has

:”béen instrumental in prolonging the authorisation procedure by requests for proof

or other time-consuming procedures., There is therefore no claim to compensation
fd; damage if an applicant has by his own fault appreciably prolonged on slowed
dowa the procedure. A person who insists that official controls bhe carried out as
quickly as possible, under summary procedure, cannot subsequently claim State
liability on account of such control having been inadequate.
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. Certain factors causing reduction applicable in Swiss civil law on liability

. annot be invoKed where State 1iability is comcerned. Original liability by the

. State implies that no account can be taken of possible financial embarrassment to the
. State resulting from the payment of compensation or, conversely, of the
“exceptionally high income of the injured party. On the other hand, certain grounds

. for reduction do mot apply in civil law, For example, the injured party must draw
the attention of the authority concerned to its fault by instituting proceedings,

- or require that the lawful situation be restored through the available legal
remedies. This applies in the case of unlimited liability for fault and, with
respect to causal liability, only insofar as the unlawful acts may be investigated
generally in the liability Proceedings,

With causal liability, there is also the question as to whether a fault
comnitted by the State in this context can offset the. injured party's own share of
fault. Exapple: injured party's fault - two-thirds, official's fault - one third.

Possiblé solutions:

Solution a Selution b
State liability founded on causal
liability 100% 100%
4+ fault by the State - 33.3%
Intermediate total 100% 133,37
- Own fault | 66. 6% | 66,6%
Compensation 33.3% 66, 6

. I believe that, in accordance with the regulations of the Confederation amd
the cantons having acknowledged causal liability, it is solution "a" which should
apply. Solution "BV should, from the point of view of the principle of legality,
be expreasly provided for by the law,

e.'j:Shpuld account be taken of social insurance?

. Should the State accept responsibility, with respect to its liability, for the
death or disablement of an individual? If 80, a way must be found of ensuring
compatibility between these claims and those based on social insurance and, where
applicable, of private pension schemes (irn Switzerland, the social provideat
system). Under the State system of old age and survivors insurance, disablement
insurance and accident insurance, the claims of the insured party vis-a-vis the
responsible authority are assumed by the insurance, in application of the law and
to an_émount equivalent to his benefits (it should be moted that the insured person ma
also claim benefits from the public authority on the basis of State liability).

The right of the sccial insurance to claim damages from the responsible authority

is based on the system of subrogation ("cessio legis™). This implies that the right
of appeal.is indirectly dependent om the social insurance. The amount of the claim
is reduced in accordance with the difference between the social insurance benefit
and the full damage suffered by the injured party at the liability of the State,

The irjureéd party can no longer have this difference taken into account with respect
to the subject of the State's lisbility,

AS a guarantee of the injured persom's rights, the claims of the insured person
and his suryivors are transferred to the social insurance only if their benefits
combined with the compensation due by the third party exceed the value of the
damage. The claims are not taken over the insurance unless the benefits are of the
53?6 kind, This is the case, for example, with widows' and orphans’ pensions, The
principle involved is that of identical categories of damage,

- 64 —




4. The party responsible

a. The State and other public authorities

with one exception, the public authority takes liability for damage caused to

cirizens, both in the Confederation and the captons. In some cantoms, the plaintiff
may, and in certain cases he mst, sue the civil servant at fault {fhe State is

: jointly and severally liable). 1If, according to these regulatiocus, the State

- rakes responsibility for the damage by virtue of causal liability alome, then thare
is nmo need to sue the civil servant., His liability has been trvansfevred in the

. context of internal relations. The State may take action against him, when 1

‘had to compensate a third party in respect of State liabilicy,

_ The Confederation is not liable for the unlawful actions of the caatons, in
particular when they fail to enforce federal law, Similarly, the cantons are not
' 1iable for local authorities, even when the latter apoly federal or cantonal law.

‘The parties responsible are the Confederatiom, the cantons and the mmicipalities,
" Asspciations of cantons {Pconcordats’) or local authorities may be subjec& ta

‘1dability.

) Fregquenily, private organisations are espowered o carry out tasks coming under
‘public law on behalf of the Confederation or the cantons.

. As regards the Confederation, the matter is settled in the 1958 Federal Act on
the liability of the Confederation, its agents and its servants: for damage to a
~third party, the private organisation is liable vig-&~vis the injured pasty {causél
-1liabilicy); insofar as this private organisation is unsble to compensate for the
" damage, the Confederation assumes subsidiary 1liability (for the deficit)., TIu several
' ¢antons, the legislation on liability is based on & more technical concept of the
edyil gervant, defined in such a way as to include the administration as such.

“b.. The civil seryamt

- Where there is liability with fault, only ome cant&n prescribes the persomal
liability of the civil servant towards the injured party. In other cantons, the

“eivil servant may be sued, but if he proves imsolvent, the injured party must apply
“to-the public authority (subsidiary liability of the State).

.. In the case of primary liability of the State, the dnjured party cannot sue the
~official, the public authority alone can instirute proceedings against him o
‘recover damages, provided that the official has acted with intent or gross

- megligence.

e 1n one canton, the capital sum which can be reclaimed from an official ig limited
Tto six months' salary. It is nevertheless rare feor the Confederation and the

_cantons to institute such proceedings against an official for the total swount of
;@Qﬂ@ges- In the case of a mimor fault, they way for example veclaim 10 per cent

‘of the compensation due,

Legal procedures and remedies

Confederation

... Applications for compemsation must be lodged with the Federal Department of
?inénce and Customs. The Confederation's liability ceases if the injured party " has
ot ‘deposited his application for compensatiom within a year f{rom the date on which
¢ became aware of the damage, and at all events within tem years from the date of
he injurious act by the civil servamt, This constitutes the time-~limit in the
??thical sense of the term, If the Confederation contests the claim or if the
3pplicant has received mo notification within three months, the latter must then
Legister a complaint within six months, after which time-limit his claim is no
longer valid.
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"~ the injured party are on an equal footing.

] The complaint must be lodged directly with the Federal Court. Such
- applications are a matter of administrative law in which the public authority and

Cantons

.Like the Cenfederation, some cantons have introduced a preliminary
administrative procedure, This preliminary procedure does not give the
administration a privileged position. When the administration, within a given
period, has taken a negative, or partly negative decision, or no decision at all on .
an application for compensation submitted by the injured paxty, the latter may
institute direct proceedings before a court,

In almost all cantons, claims entailing State or civil servant liability are
dealt with by the eivil courts, There are historical grounds for this. In this
cornection, the principle which applies is not the "maxime d'office" (die the
judge actively directs the proceedings) but rather the “prineipe du digpositif™
(ie each party is required to provide evidence in support of its version of the
case, depending on the allocation of the burden of proof), Only one canton has glven
its administrative court jurisdiction for complaints concerning State liabiiity. '
As a general rule, on the other hand, the cantonal administrative courts are
available for appeals by the community against members of the public authority or
civil servants who are responsible for damage to third parties.

The federal legislature long ago acknowledged the competence of the
Federal Court in judging disputes between private individuals and a canton; this Was{
to enable the former to appeal diractly tg the Federal Court in matters which )
sometimes entailed State 1iability., Consequently, these extremely delicate
proceedings are raraly part of the canton routine and are referred to the
Federal Court, which is an intelligent solution in a Federal State.

it seems to be acceptable to conclude an agreement ("convention") between the
injured party and the administration in cases of disputed claims entailing State
liability. By virtue of its subject matter, such agreements come under public law.

The agreement is designed to settle the amount of cowmpensation, without full and
detailed clarification of the facts and legal issues. Both parties desire to put ao
end to the state of uncertainty and are aware that their representations of the facts.
and the law would probably not stand up to a thorough inyestigation. This part of
the agreement, known as the "caput controversum", cannot be the subject of
sybisequent contestation on account of error., Such contestation is possible on the
other hand when tle error concerns a material fact assumed by both parties on
conclusion of the agreement, This is known as a "caput non controversum',

Prosecution

One cannot institute legal proceedings against the Confederation., It might be
possible, on the other hand, to address a payment order to a canton, for example, in
order to circumvent the rule of statutory limitatioun, Canton property cannct
however he seized, '

By way of contrast, it is possible to sue a2 municipality for debt in cases of
selzure, Proceedings agalnst a municipality may however be suspended, when the
canton gevernment ensures that, for example by issuing a promissary note guaranteed
by the canten. the creditor's 51tuat10n will not deteriorate.

6. Special rules for judicial errors and criminal investigations

In both the Confederation and the cantons, compensation is due in cases of
suspension of criminal investigations, unjustified arrest or acquittal after
reconsideration of a seatence. Generally speaking, full compensation is not
guaranteed, but rather fair compensation,
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T am aware of no special rule concerning criminal investigations by the police.
But normally, the criminal investigation department of the police forms part of the
federal and caaton administrations.
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LIABILITY IN ENCLISH LAW
by

Professor H W R WABE, Q.C
University of Cambridge (United Kingdom) -

Introduction

i, This paper is concerned with the principles of English law which govern the:
liability of the State and public authorities for damage caused by the acts and .
decisions of themselves and their officials. Although I speak of "English' law,:
the same general principles apply in the whole of Great Britain. The law_of

Scotland is different from the law of England in a number of important ways, but i
the sphere of public law the differences are less important. at least for the
present purpose, But for the sake of accuracy, I refer to English law only.

2. In general, English law has been much more concemed with the control of the
action of public authorities than with awarding damages in money against them on .
account of unlawful aets or decisioms., It has concentrated on prevention rather
than ©n compensation. In the former field administrative law has now become a
highly developed science, with very effective remedies for ammulling or forbidding
unlawful action. Especially during the last fifteen or twenty years the courts
have been enterprising and progressive, though they have been applying and
developing principles having three hundred years or so of history behind them.
The principal grounds of judicial comtrol may be grouped under two heads: excess
or abuse of power; and unfair procedure, In 2 series of important decisions in
recent years the courts have condemned actions by ministers, local authorities
and others on the ground that they were unreascnable or otherwise involved some
abuse of power. On the procedural side, the courts have vigorously applied the
principles of natural justice, which correspond in a general way to the ''drdits de
la défense" in French law and “due process of law" in the constitution of the
United States of America. A great deal has been done to strengthen the basic
principles of administrative law and to develop the whole subject as a coherent
system.

3. There have alsc been remarkable developments in the area of liability for
damage caused by administrative action. But, in comtrast to the area of judicial
control, it cammot be said that a coherent system has yet emerged. There is a
shortage of case law on some important questions, which can only be answered
tentatively by collecting miscellanecus decisions from distant quarters of the
British Commonwealth. As has been remarked in a case in the House of Lords, o
English law has shown some reluctance to award money damages against the government -
and public aathorities in certain respects (1). But in other respects there are T
very extensive grounds of liability which are now established. And others are ol
developing. There can be little doubt that the subject of liability in damages will.'
make progress during the next few years. There ie a general recognition that this

is the area in which there is the greatest need to fill gaps in the law. So the

study cammissioned by the Council of Eurepe is particularly opportune,

(1) Hoffman - La Roche & Co. v. Secretary of State for Trade and Industry
(1975) A.C. 295 at 358,
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Aits orders.
proper basis by the Crown Froceedings Aci 1947. The principle of that Act is

‘to say,

importan

privilege o
compulsory processes of the law. TFor example, if a minister refuses to periowm a
‘public duty imposed upon him by Act of Parlisment, an order of mandamus oY an

‘happened ye
several times found themselves in prisen for disobedience of court orders (2).

i(i} fngick wv. Egéziggigg_(1765) 1% 8, Tw, 1038,

4, In English law it bas always been s fundamental rule that an official or agent
of the State, o of & public authsrity, is fully responsible as an individuzl uader
che ordinary law., If he is the instrument of an upnlswful povernmental act he is
pexsonally liable. In other words, the orders of a superior, even 1f that

superior is the Crown itgelf. are no defence to hiw in law, This doctrine played a
jarge part im the establishment of the classical rule of Law which was esiabiished
in England after the Revolution of 1638, The Crown iiself could nut bBe sued {Mrhe
King can do no wrong"), but its servauis could aiways be sued aud wade To pay
damages to a citizen injured by any unlawful acg, When the govérumenl sent Its agents
to make am unlawful search of the house of John Wilkes, he was ahle o vecover large
damages against the individuval King's messengsrs by bringing an ordinar? acicion of
trespass against rhem in the court of King's Bench (I). Io this way the Crown was
foreed, in practice, to satisfy judgments given against its servanis zctieg under
But it was not until 1347 that the Crown’s position was pul ou a

+rhat the Crown is now made subject to the szme general liabilities in eovt {that is
in lisbility for wromgful Injury) as an ordinary private parsou,

Consequently it is the ordinary private law of tort which now in general goverus

legal liability for wromgful administratflye acticn, whether by the Crown or any othex
public autherity.

5. very little distinction need mow be made, accoxdingly, between diffeveny

‘elasses of public authorities, Im fact, almost all the powsrs which are of

ce in administrative law are cenferred by Act of Parliapent ooi upon the
frown bhut upon the individual winisters. Ministers individually enjoy no
r immunity of any kind, consequently they are fully liable to che

injunction may be granted against him, and if be disobeys the ovder he bacomes

‘fiable to lmpriscnment oOr fine for centoupt of court., This has not in fact

t in the casze of any minister, but members of local authorities have

§. An enample of the way in which other public authorities sve sublected to the

‘srdinary lav may be taken from a famous case of 1863 (3. A local authority was
‘empowered by Act of Parliament to pull down any building if the buildey had not
given them seven days' previous notice &f his iztenticm to ersct ir, The local
authority demolished a building, of which no notice had been given; but ihey
omitted to give the owner any opportunity to explain himself end make his defence,
“thus violating the principtes of natural justice., Cousequently their actlon was
‘unauthorised by law, and the owner recoverad money damages in an oxdinavy action
'gf rrespass, just as if any private person had come and damaged his building.
"Since then many public authorities, including the Crown sivee 1347, have been held

{iable in ordipary actions for neglipgence, for exampls where drivers of thel

~vehicles have caused injury, or whera they have failed to maintain huildisgs, such
kaéﬂSCthl$, in a safe condition. There is no kind of "sovereign Ifmmunity” such

‘as has proved such an obstacle to justice in the law of the United States, which in
“some mysterious way developed this doctyine without iInbeyiting it frow Eagland,

A

(2) ede, Administrative Law, 4th ed, 527, 538.

%ﬂ:j Cooper v. wandsworth Board of Works (1863} 14 C.B, (N.5.} 130,




7. The details and illustrations which follow are arranged according tro-
order of subject-matter prescribed for the Council of Europels conference,
is not the order which would naturally be adopted in an English exPOSJ-tlon_' '
is not always easy to fit the English system into the various categories, But
since all the democratic countries are facing essentially similar problems i
field of administrative law, it will be easy to identify the principal head
iiabilicy. .

Subject No. 1 The Field of Application

A. Decisions and adjudications

8. By a "decision or adjudication" is meant a decision of an administrative.
authority or tribunal, raken under powers granted by Act of Parliament, and ha"
some legal effect on tbe rights or liberties of some citizen. Examples are the
decision of a lccal planning’ authority (or, on appeal, the minister) rEfus:Lng
permission for the erection of a buildine: a decision of a mational insurance.
local tribunal refusing national insurance benefit: and a decision of a minister
cancelling a radio or television licence, Although we have many cases in which.
decisions of this kind have been quashed {annulled) for excess ox abuse of power
there have been remarkably few cases in which money damages have been claimed-j_.
This is perhaps because public authorities bear the same legal responsibiliries-
as private individuals, and the familiar categories of the law of tort (eivil-

injury) do not include governmental activities such as refusing or revoking
licences. Anothey factor is that the decisions in question are almost always .
decisions made in good faith. and the persons affected by them are centent to hava
them quashed. s¢ that the deciding authority must then reconsider the case and "
decide it correctly. It is possible to collect only a bandful of cases dealing. Wl
claims for money damages, and it is not at all easy to draw confident conclusion:
from them, ' '

?.  Probably it is safe to say that damages may be recovered for a wrong S
administrative decision which is actuated by malice. Malice means personal SP" te. .'
or hostility, and includes a deliberate desireé to cause injury or fo abuse legal -
power, This basis of liability was confirmed by a decision of the Privy Council’
given in 1963 on an appeal from Ceylon (1), A claim for damages was made by the - :
owner of a cinema on account of the wrongful and malicious refusal of a licence” by'ﬁ
the local authority. The Privy Council decided, on a prelimimary question of Law;-
that there was no reason why damages should not be awarded if the necessary facts"
could be proved. Thé Privyy Council refused to follow an earlier English decision t
the effect that the only remedy in such cases was to have the decision quashed and.
obtain a consequential order of mandamus for having it made correctly. So the
door has been opened to actions for damages for malicious administrative

decisions,

10, To the same effect is a famous Canadian case of 1959, in which damages of

more than $30,000 were awarded against the Prime Minister of Quebec personally (2.
He had given directions to the Liquor Commission to cancel the liquor licence of th
owner of a restaurant because the licensee provided bail on many ocecasions for ﬂemb
of the sect of Jehovah's Witnesses, which at that time was giving trouble to the !
authorities in the Province. Although the Prime Minister had no legal power to -
interfere with the Commission's discretion, the Commission cancelled the licence at’

(12 David v, Abdul Cader (1963) 1.W.L.R. 834,

{(2) Roncarelli v, Duplessis (1959) 16 D.L.R, (2d) 689.
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his request, so doing much damage to the licensee's business, The grounds on

which the cancellation was made weyre so flagrantly improper that the Supreme Court

of Canada treated the case as one of malice. The licensee had done what he had a
perfect legal right to do, but the authorities had arbitrarily punished him for it.
Probably the Commission would have been liable also, but the proceedings were brought
against the Prime Ministex. A comparable case occurved in Australia where 2
licensing inspector and a police officer ordered a hotel keeper to close his hotel and
cease supplying liquer, so that he suffered loss (1). In fact they had co legal
power to de this, as they knew very well, It was therefore a deliberate abuse of
power, described by the court as “picfeasance in public office™, for which

damages were recoverable., To this may be added a decision of the English House of
Lords in 1956, holding that a landowner might sue for damages where, as she

alleged, her land had been expropriated by a public authority wrongfully and in bad
faith {2). The action was brought against the clerk of the local authority
personally, since he was alleged to be responsible, But it came fo nothing, since
the allegations were not proved,

11. The best known English case goes back to 1703, when a numper of vorers at a
parlismentary election were wrongfully disquelified by local constables and
refused permission to vote (3}. 1In one sense, this was merely a wrongiul act
rather than a decision: but in another sense, it involved a decigion that the
voters should be disqualified, The House of Lords allowed them to recover
substantial damages. The case has always been treated ag one in which melice was
proved,

12. FProfessional disciplinary bodies, which have statutory powers and duries but
are not strictly governmental bodieg, are subject to the same rules, noone <ase
a dentist was removed from the register without being given a fair hearing, butb
without malice (4). Because of the viclation of natural justice he procured his
vestoration to the register by an order of mandamus. But his action for damages
failed, since he was unable to show malice.

i3. One or two cases go even further, and suggest that there may be liability in
damages even in the absence of malice, In 1915 the Supreme Court of Canada held
that the holder of a sea pilot's licence could recover damages for its wrongiul
cancellation by the port autherity (5). The authority had deliberately cancelled
the licence because of charges of neglect and incompetence against the pilot.

They were acting outside their powers, and in breach of natural justice, but not
with malice. There was also an English case in 1957 where there had been a case

of typhoid fever om a farm and the local authority ordered the farmer to stop selling
milk, so that much milk had to be thrown away (6). The local authority had no powex
to make this order, but they were acting in eood faith. as thev thought was in the
public interest. Unfortunately there is only a newspaper repoxt of this case, which
wight be of great importance for developing this branch of the law, It was not

(1) Farrington v, Thomson (1959) V.R, 286,

(2y Smith v. East Elloe Rural District Council (1956) A.C, 736.

(3} asnbhy v, White (1703) 2 1d Raym. 938, 3 Ld Raym. 320,

(4) Partridge v. General Medical Council {189%0) 23 (.8.D. %0.

(5) McGillivray v. Kimber (1915) 26 B.L.R, 164,

(6} Wood v. Blair, The Times, 3. &, 5 July 1957,
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followed by the Supreme Court of Wew Zealand in a case where a minister had refuged
permission for the sale of sharegs in a hotel to a Japanese company (1). 1t had
already been decided that the refusal was made on improper grounds, so that it had !
been quashed. But, on a preliminary point of law, it was held that a subsequent
action for damages could succeed only if malice were shown, even though the
refusal might have been unreacomable, The judge said that although he sympathised
with persons aggrieved by decisions of public officials, it was necessary that
public officials should be able to make bona fide decisions without the auxiety

of being sued for damages for misuse of their powers. DBut this decision is under
appeal,

14, There remains the question of decisions taken in good faith but pegligently,
.that is to say, without reasonable care. Negligence is a general basis of

lizbility in English law, provided that the situation is one in which a duty of care
arises between the parties., It is plair that an administrative decision ought to be
taken with proper care, and that the administrative authority ought to have a duty
of care towards the person concerned, Nevertheless, it ig very doubtful whether
there is any legal liability in such cases, except where the negligence is extreme,
In an Australism case a trader applied for an import licence for certain goods,

but his application was negligently lost by the customs authorities, and when

after a long delay the licence was granted the importer found that he had to pay

a higher rate of import duty (2). HNevertheless his action for damages failed.

In Canada, where a lecal authority had made a byelaw so carelessly that it was
invalid for procedural reasons, no damages were recoverable by a builder who had
expended money in reliance on the byelaw and suffered loss (3).

13, In England the House of Lords has indicated that there is ho right to sue for
mere ervors of judgment made jn the cgurse of the exercise of discretionary powers;
but that damages may be available where the discretion is exercised so carelessly
or unreasgonably that there has besn no real exercise of the discretion at all - ie
other words, where there is a definite excess or abuse of power (4)., In a later
case the House of Lords confirmed this doctrine, in relation to the discretionary
power of a local authority to inspect the foundations of a building which was under
construction (8). It was held that they wera under a duty to give proper
cousideration to the question whether they should inspect or not, and that their
immunicy from attack, if they decided not to inspect, "though great is not
absolute". If they consider the question responsibly and in good faith, they are
immune. But if they proceed so carelessly or improperly that they are not really
exercising their discretion as intended by the Act, an action for damages may lie,

{1} Takaro Properties Ltd, v, Rowling (1976) 2 NZLR 657,

(2) Ravesz v, Commonwealth of Australia (1951) 51 S.R. {(N.5.W.) 63.

(3) Welbridge Holdings Ltd. v. Greater Winnipeg (1970) 22 D.L.R, (3d) 470.

{4) Dorset Yacht Co, Ltd. v. Home Office (1970) A.C. 1004,

(3) Aans v, Merton London Borough Council (1978) A.C. 728. See below, para 21,
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16. Where the decision to be taken is of a less discretionary and more "operational”
character, the degree of liability is greater. Im the lsst wmentioaned case the House
of Lords held that the actual inspection of the foundaticms of the building, as
opposed to the initial decision whether tc inspect or not, must be carried our with
reasonable care, and that {again on a preliminary guestion of law) demapes could be
recovered if negligent imspection were proved. In other words, the dacision

whether the foundations were or were not to be. approved was one which, if wade
negligently by the inspector, would render the local authority lisble in danages to
any later owner or occupler if snd when demage occurred. Two Austraiian decisions
wmay be added, which show the same principle at work in the area of the control of
the use of land. In both of them local planning authorities had grantad planning
permission on the faith of which the citizens concernad had taken decisious and
invested money. But the planning authorities had carelessly overlocked the fact
that they had no power to grant these permissions in the circumstancas. BSince they
ought to have known this, and their culpable ignorance had cansed loss, they were
held liable in damages (1).

17. 1t will be evident that the law relating to liabilitry in damagas for dis-
cretionary decisions of administrative duthorities is at present in the early stages
of itrs evolution. So far it has been z slow evolution, since thers bave not Szen
'enough cases to puf pressure on the courts to coustruct a comprehensive set of
rules, But the pressure is likely to increase sharply in the next few years, and it
seems ceartain that there will be important developments.

B. Positive acts

18, Public authorities, including the Crown snd its ministers, avs subject to the
ordinary law of tort. This means that they are liable in damages 1f they commit

any of the wrongs for which ordimary persons are also liable, ov if such wrongs are
committed by their servants or agents acting on their behalf (see below, para. 323.
They may have to pay damages for trespass, nuisance, false imprisonment, or
defamation, if they commit any of these wrongs, which are among the recognised torts.
They are immune only if they can show that they have acted within the powers cou-
ferred upon them by Act of Parliasment, They may purport to be actinmg within those
powers, but they may nevertheless be acting improperly; for example, by acting on
wrong motives, unreasonably or in breach of the principles of natural justice. In
any such case the act will be uvltra vires-end unjustified in law, and can be guashed
in the ordinary way. At the same time, there will be 1iabiliry for any incidental
act which also amounts to a tort {2). The principle of ultrs vwires therefore
governs liability in damages as well as liability to have the act gquashed.

19, A publirc authority is not allowed to commit torts unlasg its statuiory powers or
duties make this inevitable, For example, if a railway company 1s authorised to
build & railway along a precisely prescribed 1ine, neighbours injursd by the noise
and vibration cammot bring actions for damages, since this is the inavitable result
of what the legislaturs has authorised the vailway company to do (3}. Compensation
i1s payable only if an Act of Parliament provides for it. An English court cannot
give compensation for action permitted by statute, as the French Comseil d'Etat has
dene in cases such as La Fleurette and Boverc (4}, But if a public health authority
is given power to estrablish a hospital for infectious diseases, it may not do so in

(1] Hull v, Canterbury Municipal Council (i974) 1 N.S.W.L.R. 3Q0C;
Knight (G J) Holdings Pty Ltd +v. Warringah Shire Council (1%73) 2 N.§.W.L.R. 79%6.

(2) As in Cooper v, Wandsworth Board of Works, above, note 4.

(3) Hammersmith Rly Co v, Branmd (186%2) L.R. & H.L. 171.

(4) C.E. 14 janv. 1938, Société La Fleuxerte, Ree, 25: C.

21

+ 23 jamv. 1963, Bovero.
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a residential arez where it is a danger and a nuisance to the neighbours {(1). The
court will always lock carefully at the Act of Parliament to see what diseretion it
intends to allow, but if possible the Act will be interpreted so as not to authorise
the infringement of the rights of individuals. Local authorities have extensive
Statutory powers to provide sewage systems, but that does not entitle them to
discharge sewage into & river so as to pollute it and cause damage {(2).

20, Negligence, in particular, is a tort of very wide application, involving
liability wherever 2 person causes damage by acting carelessly in a situation where
it it reasonable to expect him to take care for the safety of his neighbours. Under
this head 2 zreat many actions for damages are brought against public authorities,
for example on account of traffic accidents caused by their vehicles, To give a

few examples from a great multitude of caseg, damages were awarded where: doctors
in a state hospital treated a patient's hand so badly as to render it useless (3);
post office workmen laft a manhole open in a street and a lamp burning near it which
2 child knocked into the hole, causing an explosion which injured him (4}; a small
boy was allowed to run out from a local authority's school om to the road, and a
lorry driver, swerving to avoid him, was killed (5); a water board, supplying

water through old iead pipes, neglected to warn consumers who suffered lead
poisoning (6}, ALl these cases illustrate the general principles that, whexe
statutory powers were conferred upon public authorities, they must be exercised with
Teasonable care according to the same standards which govern the conduct of citizens
generally, '

21. Liszbility for negligence has been extended into the sphere of adwinistrative
law in one or two special ways, where the action of the public authorities is mot
comparable to that of ordinary citizens, One such case is the liability which has
now teen established for the negligent custody of prisomers, The House of Lords
has held the Crown liabie for damage done by boys from a pemal training school who
were taken out on a training exercise where they were not kept under careful
custody, so that some of them escaped and damagéd a yacht {7}, There was no
precedent for such a liability and the Crown contended that it should Bot be
responsible for the zcts of persons other than its own servants or agents, But it
was held that the custody of dangerous boys imposed & duty to take reasonahle care
that they should not injure the public, Even more unusual, perhaps, was the case
{mentioned above (8)) im which a local authority was held liable for the negligence
of its inspector who passed the foundations of a building without examining them
properly. The cwner of the building let it to tenants some of whom assigned their
tenancies to other people: and those people recovered damages from the local
authority when the house subsided badly. There have now been two of these cases,
and the House of Lords has approved this novel doctrine of liability, It is
notable that damages were awarded merely for the loss in value of the house, ie
for .purely eccnomic loss as opposed to personal injury, When a similar case arose
in the German courts, it was held that the local authority*s powers of inspection
imposed a duty to take care for personal health and safety only, and not to insure
builders and occupiers of houses against loss which was merely financizl (9}.

(1) HMetropolitan Asylum District wv. Hill (1881) & App. Cas, 193,

(2) Pride of Derby and Derbyshire Angling Association Ltd. v, British Celanese Ltd,

(1953) Ch. 14%. _
(3) Cassidy v, Ministry of Health (1951) 2 K.B, 343.
(4) Hughes v, Lord Advocate (1963) AC. 83?.
(53} Carmarthenshire County Council v, Lewis (1955) A.C. 5$49.
{6) Barnes v, Ixwell Valley Water Board (1938) 1 K,B. 21,
(7)  Dorset Yacht Co, Ltd. v. Home Office (1970) A.C. 1004.
(8} Notre 5, p, 72.
(3) BGH 39, 358 (ihird Civil Senate, Judgment of 27 May 1963).
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'272. There may be liability for megligence in adminisirative offics wovk., TIn one
_case a clerk of a local auvthority negligently overlocked s cevtain entyy in the
‘register of local land charges (i). The iccai authority were responsible for keeping
the register and for answering enquivies about charges. They failed to warm & pur~
"chaser who asked for information, so that he was not bound by a certain chavge and a
' government department was unable to recover the money from him. The goveroment
fdgpartment sued the iocal authority successfvily for damages. It is possible thsat in
‘future this case will be classifisd as one of megligent misstatement, since that
ZCategory of rort is now being developed by the courts {2). A Csnadian exswple 13 a

" case in which a local authority wae held 1iable for the negligence of its inspector
.who recommended a dealer in motor cars to vent a site from which he was compelled to
_move because its use for that business was forbiddesn by local byelaws (3).

:23. Unless the case can be brought within the new dectrine of neplizent misstatement,
‘public authorities are under no lisbility for misleading statements made by their
‘officials., If, accordingly, a landowner gess to the local plamning coifice and asks
_whether he needs planning permission for evecting a2 cevtaln building on hig land, aund
~4s told by an official that he does net need peymission, he cammot recever dameges
ﬂagainst the local authority if he later discovers that he dces need permizsion, per-
‘mission is refused, and ne suffers finapcial loas {&). This is a defecy In English
,1aw. in French law, as I understand, the Conseil A Erar will tresat the giving of
misleading advice as faute de service, and will awand demages against the
Cidministration (5). In England the Parliamentary Commissioner for Adwministrati
_{(gmbudsman) has succeeded in obtaining compensation for complainants in a jumger of
stich cases (6), but the courts of law caanot help them.

Acts of ommission

" 24, The omissions of public authorities may involve liabiliey wheve ¢
" perform their duties. Nearly 21l their duties are imposed upon thewm by
‘'Parliament, and if they neglect them the normal remedy is to ohtain an order of
Umandamus by which the court ovders the defauiting public autherity fc make good the
default, But actions for damages may 2lso lie, £ iz a general principle that
dimages may be recovered for neglect of a pubiic duty, even without malice or
negligence. Actions have accordimgly succeeded where: a custons officer wrongly
“refused to clear goods; & postmaster failed to deliver letters for tem days; an

: official in charge of an election failed t¢ provide proper ballot papers; aod a
_lodal authority failed to mark the site of a fire plug accurately, so that when it
“could not be found the building was destroyed by Ifire {7), In a recent zase the
“Court of Appeal held that damages might be awarded against a local authority which
failed to provide accommodation for a homeless person, contrary to its duty under an
Act of 1977 (8). In some of these cases negligence was an altsrnative ground of
deéision. But in principle, breach of duty, without megligence, is sufficient by
itself. It is always possible that the court nmay kold that, on a tCrue interpretation,
He Act of Parliament in question does not intend to allow actions for damages in

the case of breach of duty. But in general the presumption is that if the Act does
gqt_provide for other penalties or methods of enforcement, an action for damages will
ie;,

) Ministry of Housing and Local Government v Sharp (1970) 2 QB 223

'Bediey Byrme & Co. Ltd. v Heller & Partmers Ltd (1964) AL 405

1 Windsor Motors Ltd v District of Powell River (1969) 4 DLR (3d) 155.

"Scuthend-on—Sea Corporation v. Hodgsen (Wickford) Ltd (1962) 1 QB.416

‘Wade (as mote 2, p. 69), 331
7cfﬁade (as note 2, p. 53), 86

! 'Wade (as note 2, p. 69), 633
“Thornton v Kirklees Metropolitan District Council (not yet rzported)
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n. Exclusions and exceptions

25, It is not clear how far administrative authorities who have to take decisions
of a judicial character are entitled to judicial jmmunity in law. In the past,
judges of the superior courts were completely immune from liability, even though
they acted with malice; but judges of inferior courts were personally liable in
damages, even though they acted without malice, if they were acting outside their
Jurisdiction. But the Court of Appeal recently swept away this old distinction,
holding that there is now one single rule for judges of all kinds - "from the
highest to the lowest™ (1), The new rule is that judges are immune from liability
if they are acting in good faith and in an honest belief that they are within their
jurisdiction. But it has not been decided whether this doctrine applies to members
of the numercus administrative tribunals, such as nationzl insurance tribunals
(deciding claims to. social security benefit) and industrial tribunals {deciding many
cases on the rights of employees). In principle such tribunals ought teo bBe treated
as courtse for this purpose, since they have to find facts and apply law in the same
way as a court of law. On the other hand, the immunity ought not to extend to
officials who have discretionary powers of decision such as licensing authorities,
oY to inspectors who mzke recommendations to ministers after kolding inquiries into
compulsory purchase of land, planning appeals, etc.

26. There are also a few special statutory exemptions. The most important of these
is in favour of the Post Office, which enjoys very wide immunities under the Post
Office Act, now the Act of 1969, This provides that neither the Post Office nor any
of its officers shall be liable in tort for anything that happens in the post or any
failure, wmistake or delay in the telecommunications service. This is a breach of
the priuciple that a public official is personally liagble for wrongful injury. A
person who delivers a parcel to the Post Office and sees it damaged or destroyed
before his eyes hds, it seems, no civil remedy. But wrongful interference with the
mails, and wilful or even negligent damage to postal packets, 18 & criminal offence.
Since the Act of 1969 the Post Office has become a statutory public corporation ang
has ceased to be a government department. The legal privileges which have been
given to it are altogether excessive and out of keeping with modern administrative
law (2),

27. A mere reasonable exemption is contained in the Mental Health Act 1959, which.
pretects mewmbers of mental health review tribunals, and other persons performing
their duties under the Act, provided that they act in good faith and with reasonable
care. The Crown Proceedings Act 1947 also contains an exemption in faveour of the
Crown and members of the armed forces, where one member of the forces injures
another while on duty. But the exemption applies only where the injury is
pensionable, so this is merely a provision against duplication of the indemnity,
once by way of damages and once by way of pension.

28. Certain other exceptions are to be found. Damage caused by atomic energy
plants is subject to a special scheme for compensation under the Nuclear
Tostallations Acts 1965 and 196%9. These Acts impeose special duties on the Atomic
Energy Authority and other managers of atomic plants, nuclear fuel, etc. Damage
resulting from breach of these duties must be compensated in accordance with the
Act; a2nd the fund frem which compensation is paid is covered by a government
guarantee,

28. Acts of policy committed by the Crown (ie the government) in foreign territory
or on the high seas are exempt from liability to some extent under the doctyime of
act of state (3}. But that lies beyond the scope of this paper.

(1) Sirros v. Moore (1975) Q.B. 118 at 132.
(2) Wade {as note 2, p. §9), 150

(3) ¥ade (as note 2, p. 69), 646
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Subject No. 2 The Lepal Basis of Liabiliry i

A, Pnlawful action %

30. The fundamental doctrine of English administrative law is the principle of i
ultra vires. The powers and duties of administrative authorities derive from Acts
of Parliament; and every Act of Parliament is an act of scovereign legislation which |
can effect enything it likes, without any sort of comstitutional restriction. ;
Consequently judges must find limits to the powers. which Parlisment gives by

assuming that Parliament intended them to be restyicted. It is in this way that
the basic rules of judicial review are enforced. If a minister zbuses his power
by acting arbitrarily and unreasonably, or ignores the procedure reguired by the
principles of natural justice, his zction is condemmed because the court assumes
that these restrictions and conditions are impliedly required by Parliamwent,
without the need to say so expressly. Epngiish judges ave therefore willing to |
find a great deal more in an Act of Parliament than is in fact expressed in it, and ;
thus they can compensate for the absence of a written constituticn. Administrative
law, accordingly, may be regarded as a collection of rules for the iaterpretation
of Acts of Parliaement, embodying all the restrictions and qualifications which the
‘judges think it right to imply. A viglation of any of thess implied restrictions
will render the act or decision ultra vires, with the effect that it is then
gnauthorised in law and null and void. This is the basic principle which enables
the court to guash (annul)} or declare unlawful the acts of public authorities. It
is therefore a very wide and flexible principle. When the courts invent new i
categories of judicial review, they accommodate them within the principle by
stretching 1t further.

31. Actions for damages against public authorities rest on the same general basis. ;
Examples have been given in the previous section to show how statutory power !
conferred on a public authority is interpreted restrictively, so as not to allow it
to infringe private rights unless that is inevitable. The commonest ground of
liability, negligence, is never inevitable, since it must of course be assumed that
public powers are te be exercised with proper care.

32, Liability for negligence depends upon the ordirnary rules which govern this tort
in private law. In most cases the public avthority will act through its servants

or agents. And here also the rules of private law are followed. The principle is
that the employer is liable for torts committed by his servants if they are actimg
in the course of their employment zand not merely on their own account. In private
law there is a great deal of case-law about this, and the tendency has been for the
courts to enlarge the area of "ecourse of employment'. But very little of this case-
law concerns public officials. If one locks at the textbooks on the law of tort,
one finds that their discussions of this subject cite no cases where the defendant
is a public authority. Ome can say only that the ordinary rules will be followed.
Por example, a government driver who is orderad to drive to a certain place by a
particular route will remain in the course of his employment if he goes to that
place by a different route, but will go outside the course of his empioyment if he
makes a journey for private purposes to some guite different place.

33. English law makes no formal distinction between degrees of negligence comparable
to the distinction made in French law between "faute simple" and "faute lourde". A
doctor or other professional person is expected to exercise the standard of care
appropriate in his profession for the business in hand. The state will not be liable
for any wmere errors of judgment which he may make, but it will be liablie if he causes
damage by falling below the standard of care which is reasonably to be expected of
someone in his position. This is really the opposite of the Fremch principle, which i
appears to impose liability only for gross negligence where the necessary standard

of professional skill is particularly high. Under the English rule, the standard of
professional skill required rises in step with the difficulty of the operation. The
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same way be said of other cases where "faute lourde" is required in French law, for
example action taken for the maintenance of public order and the action of o
inspectors or controlling bodies, In English law the question is always: what
standard of care is it reasonable to expect in the circumstances?

34.  The general principle of liability, as explained in Part 1, is that a public
authority is liable to actions for damages in exactly the same way as a private
person, unless it can show that it has statutory authority and is acting properly
and within iis powers. The foundation of this basic liability is the ordinary
common law, as extended alsoc to the Crown by the Crown Proceedings Act 1947.

B. Lawful action

35, "No fault liability" has not yet been introduced by legislation in England.
The subject was studied by a Royal Commission, which in 1978 recommended az scheme
dealing with traffic accidents only (1). But mothing has vet been done to enact
it. :

36. The common law contains ome doctrine of liability without fault, universally
known from a famous case as the rule in Rylands v. Fletcher {2). 'This imposes
strict 1iabiliry, irrespective of negligence, on anyone who for his own purposes
"brings on his lands and collects and keeps there anything iikely to do mischief

if it escapes", provided that some abmormal risk is created. This doctrine has
many times been applied in cases where damage has been done by such things as Ffire,
electricity and chemicals. But, once again, few such claims have been made against
public authorities. In one case, where a gas pipe had broken and caused an
explosion without any fault on the part of the Gas Board (a public corperation),
the Court of Appeal held that the Board was mot liable because it did not supply
gas ''for its own purposes" (3). But this decision is strongly criticised, and
may be regarded as wrong, since it is obvicusly more equitable for the cost of

such accidents to be charged to the public corporation, and so spread over the
vhole body of consumers through their charges, than for it to be thrown onto the
single individual who suffers the loss from the explosion. Furthermore, the
decision is contrary to the general principle that public auvthorities ought to bear
the same legal liabilities as ordinary citizens, The Crown is subject to this
doctrine of strict liability under the terms of the Crown Proceedings Act 1947.

The law ocught to be the same for all public authorities. It might well adopt from
the French Conseil d'Etat the doctrine of equal sharing of public liabilities, in
addition to the principle of risk which is already contained in the common law.

37. The common law doctrine is however a narrow one, covering only dangerous
things, animals, etec, which may escape from land. Tt has no application, for
example, to accidents caused by the use of firearms, or of fast cars, by the police,
The cnly other trace of a doctrine of liability without fault in the common law was
discovered by the House of Lords as a result of the second world war. Tt was held
that an oil company, which on the instructions of the military cowmander in Malaya
destroyed its installations to prevent them faliing into the hands of the Japanese,
was entitled to claim compensation from the state (4)., But no sconer had this
been decided than the govermment procured the passage of an Act of Parliament
depriving the company of the benefit of this judgement retrospectively and altrering
the law for the future (53,

{1) Report of the Roval Commission on Civil Liability and Compensation for
Personal Injury, 1978, Cmnd. 7054.
(2). Rylands v. Fletcher {(1868) I.R. 3 H.L. 330.
-{3) Dunne v. North Western Gas Board (1964) 2 Q.B. 806
(4) Burmah 0il Co. y. Lord Advocate (1965) A.C. 75
(5) War Domage Act 1965,
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38. Naturally there are many cases where compensation is provided by Act of
Parligment. The most obvious of these is compensarion for the expropriation of

land for public purposes. There are also a number of ceses in planning law where
compensation is payable if permissiom to build or develcp land iz refused, though
these cases are now rather excepticnal. Compensaticn is available for damage caused
by riots and alsc for personal injury suffered as a result of crimes of viclence,
including injury to policemen and those who assisy them in arresting wiolent
criminals. The former case is coverad by an Act of Parliament (1), but the latter
is mevely an adwministrative scheme for which Parligment votes the money avery year

(2.

3%, In 1973 an Act of Parliament made provision for the compeusation of loss caused
by public works such as motorways and airperts, thus vemedying 2 long-standing
injustice {(3). Formerly compengation was paid only to persons from whom some land
was taken, and in that case the compensation included the loss of value to any other
land which they retained nearby. But if no Ieud was taken from thew, thsy veceived
no compensation, even though the value of their land mipght be very greatly reduced
by the proximity of a new motorway, airpsrt or scome other injuricus public works.
Here was an obvious case for the principle of "equal sharing of public Iisbilities'.
The Act is very complicated, znd in som: respecits restrictive, but it alsec provides
additional compensation for pecple who have to move their homes or businesses as the
result of expropriztion. 8¢ here st last is recognition of ithe principle that the
true secial cost of public works and developments ought to be borne on the breoad
shoulders of the vhole community. )

Subject No, 3. The Extent of Compensation

4. General compencation

1. Monetary compensatiocn

40. DMonetary compensation follows the ordinary principles of private law. It aims
at full compensation, which is always given by way of the award of a capital sum,
In the case of infants, this sum mzy be administered by the court in the infant's
interest until he is of full age. .

41, Damages are recoverable for economic loss as well as for persomal injury. This
is illusirated by the examples given in Part 1 velating to negligent inspection of
the foundations of houses and to negligent search of a local avthority's register of
land charges (4).

42. The effects of inflation have been recognised, and damages are assessed as at the
time when the judgment is given., In the case of compulsory purchase, which is always
under the authority of statute, the House of Lords was able to take account of inflation
by deciding thar compensation should be assessed as at the time when the land was
actually taken by the expropriating authoricy (5). Previously it had been assessed

as at the time when the notice of acquisition was given,

2. Specific performance and restitution

43, The court may make an order of specific performance or of resticution against

a public authority in exactly the sawe way as against a private individual. Against
the Crown itself, however, the court cannot make a compulsory order. Under the Crown
Proceedings Act 1947 the court may only make an order declaratory of the rights of the
plaintiff; but this will always be resp=acted.

(1) Under the Riot {Damages) Act 1886 damages are recoverable from the local police
authority.

(2) Wade (as note 2, p. 69, 540

{3y Land Compensation Act 1973

(4) Above, notes 5, p. 72, (1) p.75.

{3} West Midland Baptist Asscociation v, Birmingham Corporation (L970) A.C. 874.
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B. Equitable compensation

44. No doctrine of English law appears to correspond with this title. But here it
may be suitable to mention exenplary damages. Exemplary damages are damages which
exceed the amount of loss actually suffered and express the Brinciple that some
damages ought also to be awarded for the plaintiff's sense of outrage at some
particularly shocking injury. Exewplary damages may also be awarded in order to
deprive a wrongdoer of the profits of his wrong. One particular category where
exemplary damages are allowed is where there has been oppressive or unconstitutional
action by the government or its agents (1)}. This is a case where the law is more
severe with the government than with the ordinary citizen,

43, It should perhaps also be mentioned here that, apart from the Crown, publie
aathorities of all kinds are subject to compulsory orders of the court, such as
injunctions and orders of mandamus. As already mentioned, disobedience of such
orders is purnishable with fine or imprisonment as for contempt of court.

C. Contributory negligence

46. The rules here are those which govern contributory negligence in the ordinary
law of tort. It used to be the case at commen law that any degree of negligence on
the part of the injured party prevented him from recovering any damages, though
various doctrimes. for mitigating this injustice were invented. The law was changed
in 1945, when it was provided by Act of Parliament that where any person suffered
damage as the result partly of his own fault and partly of the fault of any other
person, his claim should not be defeated merely because he had been ar fault himself;
but that he should recover only such damages as the court. thought just and equitable,
having regard to his own share of the responsibility (2). The court therefore now
has a free hand in appertioning the damages according to the respective degrees of
fault. Difficult questions of causation must still be solved, and in particular the
earlier doctrine of "the last opportunity” or "last clear chance" may be applied

. - where the acts of negligence were successive in such a way that the first of them

. did not really cause the injury at all., But these are the ordinary problems of

"~ private law.

D,- Limitations of compensation

é7} fIt is a general rule thar a plaintiff must if possible mitigate damage. That
is to say, he must do whatever he reasonably can to minimise the loss which he suffers.

If he fails to do this, he will not receive compensation for the avoidable element
in his loss,

48. - Taxation is also taken into account in assessing the capital sum pavable as
compensation for loss of income, for example in cases of personal injury and death,
Where the income and rhe rate of tax are hipgh, the damages may therefore be greatly
reduced, To some extent, also, damages are reduced where the Plaintiff is entitied
to social security payments. An Act of 1948 required a deduction of one half of the
value of sickness benefir, industrial injury benefit and industrial disablement
benefit ayvailable during five years 3), If the plaintiff was in receipt of
unemployment benefit, this is deducted in assesging the income for which he can
claim compensation. As mentioned above “(4) there is also a special rule in the
Crown Proceedings Act 1947 limiting damages where one member of the armed forces
injures another and the injury is pensionable.

(1) Rookes v. Barnard (1964) A.C. 1129 at 1226
(2) Law Reform (Contributory Negligence) Act 1945,
(3) Llaw Reform (Personal Injuries) Act 1948

(4y Para. 27,
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Subject No. & The Paxrty Responsible

49. Historically, as already explained, the basis of the citizen's rights has
always been that he can sue the individual agent of any public authority which acts
against him unlawfully. The agent is not allowed to plead supericr orders 2s a
defence, nor has he any defence of public policy or State necessity. When the law
was extended to make employers responsible for wrongs committed by thelr sevvants
and agents, the employing authority and its servants became jointily and severally
liable: that is to say, the injured party could sue either or both of them, but
could recover damages only once. If one of them was at fault butf nor the other, the
innocent party could claim indemnity from the party at fanli. Tt could occasionally
happen that a wrong could be committed by the employer, but not by tha servant, for
example if the employer failed to maintain a reasonably safe system of work in a
factory. But for the vast majority of wrongs committed by employees both employees
and emplovers were equally liable.

50, This was the ordinary private law, and it was applied without discrimination to
all public authorities except the Crown. A local authority or statutoxy corporation
could accordingly be sued for illegal acts of its servants committed in the course
of their employment. If it should happen that only the employee was sued, as might
occur where a statutory duty was imposed upon him by virteve of his office and not
upon the employing public authority, the public authority would in practice stand
behind its employee and pay any damages for which he was held liable in their
employment.

51. In the days before the Crown Proceedings Act 1947 the Crown used likewise to
stand behind its servants, so that proceedings were brought against the servant
personally and the government would conduct his defence and in fact pey the damages.
Now, under the Act, proceedings against the Crown for tort, breach of contract, or
restitution of preoperty are brought against the relevant government department
{Treasury, Foreign Office, ete) or, if there is no suitable department, against

the Attorney-General. All civil servants (ie all employges of the central
government) are 2qually servants of the Crown and not of one anotrher, so that any
action for am ordinary wrong committed by one of them is brought under this
procedure, HNormally only the department will be sued and not the individual servant,
though in law the individual servant remains equally Jliable and can be sued if
desired. :

52. In the case of public cerporations, of which there aye many, a distinction has

to be made between those which are fully under the control of the central governwment
and those which are not., The varicus corporate bodies which adminiscer the National
Health Service, for example, were held to be merely part of the central government's
services, so that wrongs committed by their emplovees were the liability of the
central government (1) -~ thought this was modified by an Act of 1973, which makes
them carry their own responsibilities independently (23, Corporations which enjoy
substantial independence, such as the British Broadcasting Corporation, do not rount
as servants of the Crown, since they are not under the central goverament's contrel
(3). They therefore bear their own responsibilities. The corporaztions which have
been put in charge of nationalised industries, such as the railways, airlines, ceal,
gas and electricity, are in fact subject to a good deal of central goverument control,
since the government has statutory power to give them 'directions of a genersl
character™. But this has been held insufficient to make them servants of the Crowmn
for legal purpeses (4). Consequently they are sued in their oun names as independent
bodies,

(1) - Pfizer Corporation v. Ministry of Health (1965) A.C. 512,
(2) HBational Health Service Reorganisation Act 1973, lst sched.
(3) British Broadcasting Corporation v. Johms (1965) Ch, 32

(4) Tamliin v, Bannford {1950) 1 K.B. 18.

para. 15.

b
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53, Where there is liability for breach of a statuteory duty, as mentioned in para.
24 above, damages can be claimed only against the public authority itself, and not
its servants. This is because it is only or the public authority that the
statutory duty is imposed. Unless a statute provides to the contrary, servants or
agents will themselves perscnally be under no duty.

Subject Wo. 5 Procedure and Remedies

54, The rules about procedure and remedies, so far as they affect actions for
damages, have been described in the preceding section., Against all public
authorities except the Crown, the ordinary procedure of private law is employed.
Against the Crown the procedure iIs as prescribed by the Crown Proceedings Act 1947,
explained already.

55. Proceedings are brought in the High Court or in the County Court, according
to the ordimary rules governing their jurisdiction. There are no separate

administyative courts with general jurisdiction over the administration.

Subject o, 6 Special Rules for Judicial Functions

56. The recent change in the law about judicial immunity has been explained already
in para. 25.

Supplementary Note

27. . Although this paper deals conly with legal liability, it must be remembered
that an impertant new remedy for wrongs dome in the course of public administration
has been provided in the person of the Ombudsman, known in Britain as the
Pariiamentary Commissioner for Administration, established by the Parliamentary
Commissioner Aect 1967 (l); That Act affected only the central govermment. But
the ombudsman system was extended to local government by the Local Government Act
1974, Both the Parliamentary Commissioner and the Local Commissions have been able

to remedy many grievances against the administration by investigating them, reporting

upon them, and pursuading the adwministrative authority to . make fair reparatien.
Although the administrative authority has no legal liability, it will usually in
practice accept the recommendation of the Commissioner. I have pointed out in
para. 23 how the Commissioner has been able to secure remedies for citizens misled
by wrong advice from government officials which has resulted in loss. He has thus
been able to remedy one of the defects in our administrative law, This new system
of administrative redress of grievances is undoubtedly successful, and is proving

- to be an important supplement to the formal system of legal remedies. It might
well be taken into account by the Council of Europe in formulatring recommendations
about State responsibility.

(1) Wade (as note 2,p, 69), 75 (central government),-l?S (local government).
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The Liability of the State in the Law of
BELGIUM
by
Mr Faul CHARLIER
Member of the Conseil d'Rtat
Lecturer at tha University Faculty of Mons

INTRODUCTTON

The purpese of this study is to describe the general rules governing the
liability of public asuthorities. This concept should be understood in its brozdest
sense. The aim is to discover in what cases the public anthorities are liasble for
acts which cause damage to other parties, whether under the rules of civil liabilivy
of any other legal rules.

On the understanding that we shall pot concern ourselves with coutractual
liability, it is our intention to cover the whole field of damage for which the
public authorities are held liable, whether the cause of the dowsge resides in a
lawful or unlawful act, and whather or not the damage consists in an lufrirgement of
rights or - to anticipate later remarks - in a possible by reach of egquality or bala
between citizens where public duties arz comncerned.

The settlemnnt 0F disputes concerued with parSOﬂai rlg&ts is provided for in

YaApricle 92, Coptestations arvising out of civil rights cowe under the exclusive
jurisdiction of the law courts.

Article 93. Contestations arising out of political rights come under the
jurisdiction of the law except in such cases as are laid down by the law' ().

Ayticle 92 covers all personal civil r;ghtdg including the zight to compensation
for damage ceused by the pubdblic authoritias, :

In addition, there is a personal political right to compensation fox damage
imputed to the public authorities; this forms part of the personzl polivical rlghts
covered by Article 93.(2). These rights created specially by legislation vis<i-vis
public authorities, are based on a different comcept from civil liabilicy. They
are explained by the wish of th? legislative power to provide remedies, in those
matters and to the extent that it thioks appropriate, for amy breach of equality
or balance where public duties are concerned.

Articles 92 and 93 together cover all disputes concerned with persomal civil or
political rights. They do not prevent the legislaturs from establishing some other
system of compensation by the public authorities independent of any personal, civil
or political right to compensation even if this is not expressly provided for in the
Constitution.

% A revised and amplified version of this paper {im French only) was presented by
the author after the collequy in the framework of the activity of the Committee
of Experts on Administrative Law.

(1) The Belgian Constitutiom in its origimal form dates from 7 February 1831.
Articles 92 and 93 have not been amended since that time.

(2) We use the term "persomal political right" with reference to Article 93 of thse
Constitution which dates from 1831, In contemporary language, and to avoid any
possible misunderstanding, we should taik of "persemal peblic vight" which is
what we intend teo do in the final version of our study.
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Such is the case with regard to compensarior by the Conseil d'Etat for
"excepticnal” damage. Here again, we ave outside rhe sghere of civil liability,
and damage once more consists of a failure of public duty in the matter of equality
or balance between citizens, Compensation is based on equitable principles, all
considerations of public or piivate interest being taken into account. Without
giving rise to any personal right to spacific compensation, the law provides for the
possibility of court decisions, involving some digcretionary elemeut, to restore a
state of affairs more in keeping with a harmenious combination of public and private
interests and with the requirements of equality or balance between citizens where
public duties are ccncermed. Disputes velating to this type of compensation together
with those relating to the annulment of administrativa decisions, are disputes
in rem, as distinct from disputes in personam, which are those relating to personal
rights, whether civil or political. The fact that the Act of 3 June 1971 gave the
Conseil d'Etat the power of decision in dispures over compensation - whereas, since
its establishment by the Act of 23 December 1946 ~ it had hald only advisory powers
in this field, has not in our view changed the area of its jurisdiction from disputes

in rem to disputes in personam {1).

1t should be noted that, under the system laid dowm by Article 92 of the
Constitution, the public authorities ara in theory on the same footing as private
individuals in respeet of persomal civil disputes, and that they are in any case
ansverable before the same courts of the judicial order. Although one effect of
the system of separation of powers is that the judicial function and the administra-
tive function are in the hands of separate bodies independent of each other, it does
not mzan in the case of Belgian institutions that the administrative authorities
have_their own judges for nearly all their acte. This is not true of persomal civil
dispntes; on the other hand, it is true of personal political disputes in cases
expressly provided for by law, since the establishment of the Conseil d'Ftat it is
ait absolute rule within disputes in rem specific to the administrative authorities,
particularly compensation disputes,

Leaving aside the administrative courts set up by virtue of Article 93 of the
Constitution, which haye strictly limited powers, the overall jurisdiction of the
courts of the judicial order and that of the Conseil d'Etat are complementary as
regards the liability of public authorities. There thus arises the question of the
delimitation of their respective fields of competence, In some cases the question
would arise which court should take precedence over the other, if the problem had
not been settled by legislation. Since the law states that the Conseil d'Etat has
jurisdiction in cases where no other court has, the starting point for compensation
proceedings depends on the limits set by the courts of the judicial order to their
own, jurisdiction, and these limits change with their own decisions.

In most cases, it is on the basis of their alleged administrative acts that the
question of the liability of the public authorities arises, whether in disputes
in personam or in rem. The administration is the organ of the executive power;
whether centralised or decentralised, it acte on behalf of the community, and in so
doing it sometimes causes damage to others, The administrative authorities also
tepresent the community in cases where it has o take raspousibility for some
inequality or lack of balapce among its members. Accordingly, in this study we shall
in most cases continue to speak in fact of the administrative authorities rather than
the public authorities.

It should, however, be made clear at the outset that we shall meet two types of
personal political right to compensation for damage caused by the judicial power (2)
and that, prior to the amendment brought in By the Act of 3 June 1971 on this peint,
the Conseil d'Btat was entitled to advise on compensation for damage caused directly
by an act of the legislative power,

{1} The Acts of Parliament concerning the Comseil d'Etat were systematised by the
Royal Dacree of 12 Januvary 1973,

(2) In the event of review of a conviction for homicide and some cases of remand in
custody (Act ef 13 March 1973, However, we wonder whether in each of these

cases there exists a personal public right to compensation. There might be a
Particular case of compensation forming part of a dispute in vem,




Our study will be divided into three chapters corresponding to the differeat
legal systems applicable in respect of the 1liability of public autheririss. We shall
deal successively with the liability of authorities in personal civil disputes,
abstract, personal political disputes and disputes in yem (1).

CHAPTER I

THE LIABILITY OF PUBLIC AUTHORYTIES IN PERSONAL
DISPUTES RELATING TO CIVIL RIGHTS

Szction I. Censral

Non~contractuel civil liability is bzsed essentisily om srticles 1382-1386 of
the Civil Code.

Article 1382 reads as follows:

"Any personal act which causes damage to ancther places on the person
responsible for that act the obligation to make geod the damage™.

Traditionally, three elements were necessary in ovder for eiwil liabilicy te
arise: fault, damage and a relariomship of caunse and effect batwesn the two.

Damage is not defined in the Civil Code; whether czused By an administrative
authority or by amy other persen, it is curvently given a very broad intevpretation,
wider than infringement of rights. It is also acknowledged that compansaticn for
certain types of damage, as in cases of disturbance to neighbours, depends on the
recognition of liability even without fault, whether or not such liabiliety is
derived from Articles 1382 et seq of the Civil Code.

Artiele 1382 makes mo distinction according to whather the act causing the
damage is that of a private or public lsw person. This has not prevented the
courts from being very cautious about applying the general rule to administrative
authorities. Rather than seeing im the principle of the separation of powers =&
justification for judicial independence of the administrative suthorities warranting
tyeating them like any sther person, the courts sesm on the contrary to wiew it as
conferring on those authorities a form of protection which entitles them im ths
absence of any courts of their own, te expect. the general courts either to apply
the ordinary law to them with respectful restraint ov else not to apply it fo then
at all.

After a long period of hesitation and relative stagnation, this conception has
gradually changed to the point where it has now been totally reversed.

The growing trend of opinion in favour of the establishment of z Conseil d'Etat,
the actual existence of rhis body, established by the Act of 24 December 1946, and
the power given to it by law to hear cases involving claims for compensation for
certain types of damage caused by the administrative authorities ~ on which if ecould
first of all advise, and since the Act of 3 June 1971 has had the power of decision—
making and -~ have all had the effect of inducing the courts of the judicial owder
gradually to cast off their reserve and to be increasingly precise in their
definition of the ezact extent of their jurisdiction in the matter of the civil
iiability of administracive authorities.

The amalysis of case-~law which follows will make this change clear,

(1} The present text comprises: chapter I, on personal disputes relating o eivil
rights, chapter II, section I, on personal disputes relating to political xighes.
It will be followed by chapter II, section LI, and chapter III, on disputres
in rem.
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Section ITI Restrictive tendencies prior to the judgement of 5 November 1920

1

One important restpietiop 18 to view Articles 92 and 93 of the Constitution,
which empower the courts to hear disputes arising out of civil or political rights,
gives them jurisdiction in respect only of cases relating to these private rights of
citizeng which are derived from laws passed specifically in their interest as
individuals and which alone, on this view, can truly be considered civil and
political rights as such, disputes arising out of laws of general concern or laws
on public policy, or out of the implementatrion of decisions of 2n administrative
authority being excluded.

Looked at from this point of view, everything relating to the implementation of
administrative regulations and decisions is a matter for the administrative
authorities themseives; this would include rulings on difficulties and disputes to
which such implementation may give rise, such a function being regarded as merely
one particular aspect of administrarion,

This restriction is a general onme which covers all disputes avrising out of
personal civil or political rights., Tt has the effect, in most cases, of keeping
out of the courts all disputes involving the administrative authorities, in matters
of civil liability or anything else, :

These restrictive principles were defined by a judgenent of 25 June 1840 by the
Court of Cassation which was in line with the pleas of the avoeat général
Decuyper (1) (Pasicrisie 1840, I, 409 with the pleas of the ministdre public). The
dispute centred on the proper membership of a church council, on which depended the
recognition of a property right of the counecil,

Without departing from these restrictive principles, the Court of (assation
subsequently acknowledged the powexr of the courts to rule on a claim for arrears of
wages or bonuses which the administration was legally bound to pay. In judgements
of 30 April 1842 and 18 November 1842, the Court of Cassation found that the right
to unpaid arrears was an individual right to monies owing, and hence a civil right
(Pasicrisie 1842, I, 187, with concurring pleas by the procureur géndral Leclercq
and Pasicrisie 1842, I, 355, with concurring pleas of the first avocat général,
Dewandre).

In the first case, the procureur général had said that the judicial function
of the courts covared all rights pertaining to a personm, ie any right concerning
either a person’s civil or political status or the movable or immovable property
to which he could lay claim. The procureur général had added that the term
"person” should be understood to mean not only an individual but also 3z legal entity
cousidered capable of having the same rights and duties as an individual.

Referring to the restrictive principles epunciated in the case of the church
council, the procureur général had again pointed out that that case had been
concerned with the meaning and hence the effect of a purely administrative law
(the law governing membership of the church council) ie a law regulating general
interests, irrespective of any rights peculiar to a person, since appointment to a
church council and the authority attaching to that appointment affected neither
the civil or political status nor the movable or immovable property of the
individual appointed. It will be noted that no reference is made to the subject of

the dispute: the recognition of a property right of the church council as a legal
persoen having rights,

(1} These pleas refer to Henrion de Pansey, "Traité de 1‘autoritd judiciaire",
chapter 42,
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In actual fact these theories, which are nowadavs rejected, lacked interaal
logic, and it is not ¢lear why the courts agreed o hsar ceriain cases dnvelving
claims against the administrative authorities hutl decliaved thausalves inccapetisng
to hear most such cases (1).

i1

By a decision of 27 May 13852 (Pasicrisie 1832, I, 370, witrh disgenting
conclusions by procureur génBrzl Leclercq) the Court of Cassation closed s case
involving the ciwvil liability of the State, a case that had gone through various
developments and in which the Court of Cassation itself had given a preliminary
judgment which its subsequent decision contradicted,

On 3 May 1843, Mr De Fitteurs boarded a train for Brussels at [idge stacion,
The railways were vun by the State. During the journmey, the carriage in which he
was sitting suddenly caught fire; he suffered burns, and furthermove lost soms gold
ceins in his hurry to get out of the carriage. His cleim fov compensation frow the
State was dismissed by the court of first iastance in Lidge. The Li8ge couri of

app2al reversed this decision and found in favour of the victim of the accident.

By judgementi of 23 February 1850, the Couxt of Czssacion quashed the vevrdict of
the court of appeal (Pasicrisie 1850, I, 163, with coacurring pleas by the asvocat
général Delebecque}. It found that, as the Civil Code dealt solely with the rights
of citizens as among themselves and with their private ioterests, itg provisions
concerned only persons governed by civil law and acts which by their nature and
effect formed part of civil life. The court alsc considered that the Srave railway
administration, in undercaking to transport persons and goods in accordance with the
aim of the railways was dischavging z governmental duty 3mposad by law. It
concludad that the State, in the exercise of its public function of running the
railways, could not be subject to the rules of civil 1iabilivy, nor ia particular
to Article 1384 of the Civil Code, the enforcement of which was being sought.

The court of appeal of Ghent, to vhich the case was referved, passed judgement
on 13 May 1831 (pasicrisie 1831, II, 228). It rejected the argument of the Court of
Cassation and granted compensation to the victim of the accident, It found that the
governmeni was discharging its political and govermmental funcrions when it acted to
regulate the running of the wailways to mcet public interest in order to provide a
service and a safe service;. it stepped cuitside that function when, in addition ta
making such regulations, it ran the railways itself, thereby performing ordinary
acts of civil life rhat were subject to the general rules of private iaw.

The case went before the Court of Cassation again, which this time disagreed
with the conclusions of the .procureur général znd rejected the appeal by judgement of
27 May 1852, in which it found inter alia that if a passenger accepted rhe service
offered on behalf of the State, there came into being, by censent of the two partias,
a contract which had all the features of a normal private agreement like one between
an ordinary individual and ancther individual who sperated publice transport by land
or water, so that the State was not sxempt from the form of Iiability referred to in
Artiele 1384 of the Civil Code.

(1) Similarly, the courts refused to give full effect to Article 107 of the
Constitution, which states that "the courts and tribunals shall net apply any
general, provineial or local decrees and regulations save insofar as they are
in accordance with the law"., The judgement of 23 Jupe 1840 concerning the case
of the church council is also significant in this respect: in substance, it
says that Article 107 of the Comstitution does not confer cn the court an
unlinited right to review all adwinistrative decisions without distinction,
whatever their purpose, and to refuse to apply or enforce them when it finds
then not to be in accordance with the law. This right is safd to ke limited to
those administrative decisions which fall within the court's jurisdiction; to zo
beyond that limit would be contrary to the principle of the separation ¢f powers
and their independence.
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Gne might zsk whether Article 1384 of the Civil Code should have bezn applied,
as it was or Article 1382, but this question does not form part of our concern.

Nor is it sufficient to welcome the fact that justice was finally dorne to the
victim of the accident.

If justice was dome, it was because, before ruling that the acts at issuve
formed part of civil life and thue gave rise to applicacion of the rules om civil
ljability, the Court of Cassation had made a false and arbitrayy distinction betwszen
acts performed by the administrative authorities ip the public interest and acts

performed in the rumning of a private business, ie betwzen acts of government and
acts of private management.

I7Y

Since the distinction was unjustified, it is not surprising that it was applied
haphazardly and that similar acts were in some cages ruled to be administrative acte
and in others acts of management, Here is an example.

The fire in a railway carriage in the case we have just described was caused by
a carelese act, that of placing inflammable znd explosive substances in a carriage
near the engine, where they were exposed to flying embers. This carelessness, as
we have seen, was considered to form part of an act of management,

By judgement of 3 March 1892 (Pasicrisie 1892, I, 119, with concurring pleas by
the procureur général Mesdach de ter Kiele), the Court of Cassation congidered zs an
administrative act, and hence one that could not give rise to compensaiion, the
carelessness of 2 lock keeper, who, in order to enable a2 boat loaded with poles to
pass under a bridge, suddenly lowered the water level in the lock without warning
the watermen whose vessels were moored downsitream (1)

B

Section ITI. The judgement of 5 November 1920

From the factual standpeint the case was of little importance. A tree planted
on a pict of ground belonging to the town of Bruges fell on the crops of an adicining
horticultural establishment, the firm "Flandria". The tree was decayed and its roots
had almost totally come out of the ground ; it was acknowledged that this situasion

posed a permanent danger and that the owner was at faulr for nor having taken the
necessary remedial action,

The discussion centred on another aspect of the matter. Ths court of firvst
instance of Bruges found asgainst the mmicipal authority because, it said, the tree
was on its private land, The court of appeal gave judgement aleng the same lines.
The municipal authority appealed to the Court of Cassation, claiming that the tree
was on publie land and calling for a ruling in lige with the judicial precedents.
What was really at stake was the review of a2cts of the adwinistrastion by the courts.

It was then that the Court of Cassation, by its famous judgement of
5 November 1920, in accordance with the pleas of the fivst avocat général, Paul
Leclercq, rejected the appeal, putting an end to the distinction between acts of

public administration and acts of management (Pasicrisie 192G, I, 183, with pleas
of the minisré&re publicy,

(1) TFor an account of the facts, see Brussels 25 October 1890
Pasicrisie 1891, I7, 78,
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The Court of Cassation found:

"rhat (by virtue of Article 92) the Comstitution has placed uandexr the
protection of the judicial power all civil rights, ie all private tights
dealt with in the Civil Code and supplementary statutes, and has givew the
courts the task of redressing any infringements of these righis;

That, with a view to providing such protection, the Constitution has regard
neither to the status of the parties to a dispute noy o the paturve of the
acts said to have caused an infringement of wights, but sol=ly teo the nature
of the rights infringed;

That in comsequence, whenever a person alleges that he has a civil right and
that that right has Leen infringed, and claiws compensarion for the damage
suffered, the judiciary has the power and the duty to hear *he dispute aund
has authority to order reparation to be made, where appropriate, sven in
cases where the alleged pevpetrator of the damage is the Stats =& Jocal
authority or any other public law emtity, oF in cases where the damage is
caused by an unlawful act of the public administration; ...

That in accordance with /[the rule of the separation of powers/ the courts
have no power to perform acts of public adminiscration or Lo raverss 0%
snnul decisions of administrative authorities, just as the administration
has no power to try disputes relating to civil rights ...

That (under the system laid down in the Constitution) these who govern can do
only what they have autbority to do and are, like the governed, subiect o
the law; that their activities are circumscribed by laws, in particular by
those dealing with civil rights and that, if they infringe one of these
rights, the judicial power may rule that the act was ulfrs vires and is
therefore unlawful and constitutes a fault, and may award compansation for
the damage thus caused; that in so doing, the judicizl power acts uot as an
sdministrator but as a judge in a dispute concerning civil rights.”

The courts thus no longer take into account either the status of the paviies
or the nature of the act which had caused the damage, but solely rhe nature of the
right infringed. For some time to come, they would consider that the damage for
which they were entitled to order compensation could lie only in an infringement of
rights, more precisely of civil rights, It was only after they had axrended the
concept of damage beyond this (1) that they wexe to acknowledge exprassly as we shall
see below, that an infringement of political rights alec congtritutad damage for
which compensation was provided in Article 1382 of the Civil Ceds.

Given the fact that they were competent te hear disputes relating to ¢livil
rights and that among such rights Article 1382 of the Civil Code incliuded the vight
to compensation for damage caused by cthers, it seems that, before the sudden
changes referred to above took place, the courts had concluded, as a result ef
confusing two different concepts, that the damage for which such compensation was
provided must necessarily lie in an infringement of civil righus.

(1) See inter alia cassation 2 May 1935, "Revue critique de jurisprudence belge"
1957, pp 99-115, with comments by J Rense, "La notion du dommage: lésiom
d'intérét".
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Section 1V. The main features of recent developments in case—law

S

The distinction between acts of private management and acts of public
administration is no longer made. But that is not the end of the matter.

The ministére public, im its arguments in support of the pleas which preceded
the judgement of 5 November 1920, divided acts of the administration into two
categories. Acts over which the law gave the administration sole power of review (1),
including decisions of a general nature, were considered sovereign acts insofar as
they were lawful (2}. Such for example were decisions establishing communicatien
routes and providing for their upkeep. On the other hand, acts involving
unsatisfactory implementation of such decisions would give rise to compensation for
any damage they caunzed.

This distinction, which was probably less categorical than appears at first
sight, and which was not upheld by the judgement of 5 November 1920, nevertheless
left its mark on subsequent case~law. A distinction began to be made between
decizions and acts of implementation. It was considered that a decision was not
subject to review by the judicial power.

By judgement of 11 May 1933, the Court of Cassation rules that a local authority
was not to be held liable for the bad state of a track, seeing that the track whese
copdition was at issve “had remained in the state sovereignly decreed by the local
authority, and that the performance of works had revealed no fault' (Pasicrisie 133,
I, 222, with concurring pleaz of the avocat général Gesché).

By judgement of 3 July 1943, the Court of Cassation introduced into its case-law
on the subject the concept of legitimate trust on the user's part: users were
entitled to expect public thoroughfares to be maintained in their apparent conditiom
and it was incumbent on tihe administrative authorities to maintain them in such a
way as to meet the legitimate expectations of users. This particular case concerned
the condition of a lock on a water way (Pasicrisie 1943, I, 291).

The new comcept is more than just a refinement of earlier case-law, since its
applicaticn led to decisions of administration losing their immunity to court review.
It was no longer sufficient for an administrative authority to implement properly
the decisions it had takem; it was also obliged to take no decision that had the
effect of disappointing the legitimate trust of the user,

The way was thus prepared for the Court of Cassation’s judgement of
7 March 1963, which concurred witbh the pleas of the avocat géndral Ganshof van der
Meersch (Pasicrisie 1963, I, 744, with pleas of the ministére public.)

The Court of Cassation found:
"... That the powers attributed by law to the admipistration in the public
interest do not exempt it from the duty of care that is incumbent on everyone:

++» That the public authorities have a duty to establish and open to the public
only such thoroughfares as are sufficiently safe; that, except in cases where
factors beyond their control prevent them from fulfilling their duty of safety,
they must gake appropriate measures to obviate any abnormal danger;

{1) Pasicrisie 1920, I, 223 et seq.

(2) 1Ibid., p. 225
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That, in casss where the public thoroughfare poses such a danger, they
have not necassarily performed this duty by ervecting warning signs as
provided in Articles ©3 and %4 of the road traffic regularions;

... Thar accordingly the court (hearing the case on the meritg} ¥Yound that
the erection of sign no. 12 did not constitute a measure obviating the
sbnormal danger presented by the defective condition of the yoad and also
yuled thar the administration, having refrained from taking the necessary
peasuies, hadé failed im its duty of safety.™

Varicus principles emerge from this judgzment:

-  The administration, like everyones else, is subject to the general
ruie concerning rhe need to exercise due care which is laid down in
Articles 1382 et seq of the Civil Code; it follows that, in carrying
out its fupction of regulating traffic om public roads, 1% nas 2 duty
te ensure the safety of the users;

- it is &

the court to decide, hiving regard to their duries, on the
legalit {

[
v of decisions takeun by tha adminiatrative autherities 3.

[==]

Tt does not Follow from this last principie that tha court is eutitled te
substiture its own judgement rTegarding the expediency ef am administrative acte
" for that of the administrative auwchority, but that it is its duty to see whethay
that avthority has exevecised ivs judgement in accordance with the law.

This idea of d
court review for le
developments in case-iaw,

by the administrative authority that are subject Lo
s gradually to be amplified and made wore specific Ly

iz
Or, 26 April 1963, the Court of Cassation added ap important glarificarion to
the principles derived from the judgememt of 7 March 1963: the courts' power of
review exrended to acts, however general, performed in the exercise of regulatory
functions {Pasicrisie 1962, I, 905). :

The facts were as follows: a child was given a smallpox vaccinetion, which an
that time was compulsory under the Regent's decree of 6 February 1946 issued in
pursuance of the Health Act of 1 September 1845, As a regult of the vaccination
the child contractad a serious and permanent disability. No fault could bz imputed
to the doctor or to amyone who had helped to administer the vaccine. The parents
of the child complained that the State had made vacecination compulsory even though
the risk of zn épidemic was minimal and it was koown that vaccination could, albeit
in a very few cases, lead to seriocus complications. Fellowing a tuling in favour
of the parents of the child by the court hearing the case, the Stare appealed to
the Court of Cassation.

The Courr of Cassation found that the arguments invoked by the coart of appeal
did notr legally justify its judgement, and that im fact the peints it had accepted
did not establish the iiabilityv of the State. The judgement of the court of appeal
was quashed (2}.

(1} See Roger O Dalcg, "La place de 1'arrét de la Cour de cassation du 7 mars 1263
dens la jurisprudence relative & la responsabilité de la puissance public”,
in Miscallanea, ¥ J Ganshof van der Meersch, Bressels, Bruyland, 197z, pp 2541
(2) It would appear that the Conseil d'Etat might have accepted these argumenis
in compensation procesdings. We shall consider that possibility later om. Sesa
also in & similar case the French Conseil d'Etat, Misistre de la Sant@ Publigue
c. Epoux Boghossian, 3 February 1972, Revue du droit public et de la science
politique 1972, p. 1584,




As far as the principles regulating the liability of administrative authorties
are concerned, the important thing was that the court was recognised to have power
to review the legality of a decision taken in the exercise of regulatory functioams,
and to see whether the administration, in discharging those functions had fulfilled
its general duty. to exercise care.

The Court of Cassation found that:
Ir

-+« The courts have no power to review the expediency of decisions taken by
the administration;

+++ on the other hand, they are entitled to rule on the legality of such
decisions;

... Although the Health Act of 1 September 1945 requires the Crown to take
prophylactic measures to prevent or combat certain communicable diseases,
none of its provisions gives to his decisions a sovereign autbority that
would exempt the executive power from the duty to exercise due care imposed
uponr it by Articles 1382 and 1383 of the Civil Code'.

ITIY

In a judgement of 16 December 1965, which concurred with the pleas of the first
avocat génfral Ganshof van der Meersch, the Court of Cassation went one stage further
by expressly including in the concept of damage for which compensation might be
ordered by the courts, the concept of infringement of political rights {(Pasicrisie
1566, I, 513, with the pleas of the minist@re public).

An official of the "Socité nationale des habitations et logements 3 bon marché™,
a public law body, was dismissed as part of a reorganisation of the company. His
dismissal was revoked by the Conseil d'Etat. Following reinstatement, he was again
dismissed when some of the company's departments were closed; his new appeal to the
Conseil d'Etat was rejected. Simultaneously with his first appeal to the Conseil
d'Etat he had brought an action before the civil court for compensation for the
damage caused to him by his dismissal; he instituted a second civil suit following
the failure of his second appeal. '

The question zrose whether the courts were competent to hear a case concerning
an infringement of political rights, in this particular instance infringement of the
status of a staff member of a public law body, seeing that the injurious act fell

within the jurisdiction of the Conseil d'Etat in proceedings for the annulment of an
administrative act.

The Court of Cassation replied in the affirmative in the following terms:
"... A dispute concerning finamcial redress for the infringement of a right,
even a political right, falls within the exclusive jurisdiction of the courts;

.+. In cases where the source of infringement of the right might lie im an
act ultra vires of an administrative authority and the infringement might
give rise to annulment of that act, and where a petition to that effect
has been lodged with the Conseil d'Ftat, neither the judgement as to fault
not the judgement as to the damage caused by fault Falls outside the
competence of the judicial power."

w

By judpment of 11 April 1969, the Court of Cassation acknowledged that failure
by an administrative authority to take a decision which it had a duty to take could
constitute fault on its part and give rise to compensation for the resulting damage
{(Pasicrisie 1969, I, 702).
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This was a case of a traffic accident at a crossreoads with no traffic signals.
The Court of Casgsaticen found:

"fhat although the complete absence of traffic signals at a crossroads

may be due either to an express decision by the competent sutharity that

the loecal situation does noft merit special signals or teo an omigsion ov
negligence, this circumstance doas not affect the court’s power o luvestipate
whether, in view of the local situation, the absence of any wmessure to ensule
traffic safety may be imputed to fault or failure of duty on the part »f

the municipal authority.”

v
On 23 April 1971 the Court of Cassation went further, this tiwme acknowledging
that an omission in the exercise of regulatory power was alss subiject to review by
the courts, which could rule that it comstituted fault aad order cowpanzatisn fov
the damage it had caused (Pasicrisie 1971, I, 752).

The Roval Decree of 30 MNovember 1950 on housing for certain categories of siaif
remumerated by the State stipulaced that staff required te occupy specific housing
because their work demanded their permanent presence at the place of work wers
entitled to free housing; the same decvee provided that the Crown should decide, in
respect of each ministry, to what categories of staff this provision should apply.
One ministry official who felt that the navure of his work was such zs to envitle
him to free housing was placed on the retired list in 1958, at a tine whao no :
implementing decision had as yet been taken with regard to his ministvy. He
claimed compensation from the State for the damage which he considexed he had
suffered.

The Court of Cassation proncunced judgement in the following terms:

.., On the one hand, ... the infringement of not only a ecivil right,
but also in particular a political vright, may comstitute damage giving
rise to a duty to provide compensaticn in the ceonditions specified in
Articles 1382 and 1383 of the Civil Code;

... On the other hkand, ... no constitutionzl or statutory provisiocn
exempts the executive power, in the exercise of its regulatory functions
and activities, from the duty under Articles 1382 and 1383 of the CGivil
Code to redress any damage it causes to others through its own fauli, in
particular through carelessness or negligence;

+.. Lastly, ... even in cases where no statutory time limit is set for the
issue of a regulation by the executive power, failure tec issue the regulation
may, by virtue of Articles 1382 and 1383 of the Civil Code, give rise to
compensation for any damage that has resulted;

... Consequently, ... by ruling that the executive powex, subject always
to its political responsibility te the legislative chambers, may freely
and with sovereign authority determine the procedures for saforcement of
its regulatory power and that consequently the judieial nower may never
told failure to issue regulations, in particular failuve to implement

any Act or Roval Decree whatscever, to be a fault within the meaning of
Articles 1382 and 1383 of the Civil Code and hence to give rise to a duty
to redress the damage caused, the court (hearing the case) viclated the
said statutory provisions."
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vi
A Court of Cassation judgement of 7 November 1975 defines as far as is
necessary the extent of the court's power to review discretionary administrative
decisions (Pasicrisie 1976, I, 386) (1}.

j
i
A local authority, feollowing a reduction of State subsidies for the teaching J
staff of its school, and faced in conseguence with the necessity of terminating a
post, applied the rule that, when subsidies are abolished or reduced by law, the
education authority must designate members of the teaching staff whose salaries will |
no longer be paid from government funds., The local authority considered that it l
enjoyed sovereign or discretionary authority by virtue of this provision. i

The Court of Cassation held:

" .. That even if it followed from [the applicable provision] that the @
education zuthority had a "sovereign" right to decide which member of the !
teaching staff should no leonger Be paid once a. post was termipated, that

would not prevent the legality of the administrative decision laying off !
a teacher from being subject to review by the courts;

... That consequently, in refusing, on the basis of the principle of the

separation of powers and the "sovereign" decision-making authority of the
administration, to examine ,., whether the (contested) laying off of the

teacher was lawful or unlawful, the decision (by the court hearing the

case) violated Article 92 of the Comstitution ...",

VIY

In its judgement of 5 November 1920, the Court of Cassation had declared that
regard should be had neither to the status of the parties to a dispute nor to the
nature of the act which had caused the damage, but solely to the nature of the right
infringed. j

Specific reservations continued to be expressed with regard to the concept of
damage, which, it was held, could only lie in infringement of civil rights. Later,
the concept of damage ceased to be restricted to infringement of right, but, as we
have already mentioned, onliy much later still, as a result of the judgement of
16 December 1965, was infringement of political rights, which on the face of it
could be attribured tc an administrative authority, to be expressly included as such
in the concept of damage.

It is clear that, notwithstanding the terms of the judgement of 5 November 1920,
regard was still paid to the nature of the act that caused damage. It needed the
whole range of evolution leading up to the judgement of 23 April 1971 for the concepi
of acts by an administrative authority that could be causes of damage and so give
rise to compensation on the basis of Articles 1382 et seq of the €Civil Code, to come
to inciude not only acts of implementation, bBut also decisions, regulatory acts,
failure to take a.decision that was required and omissions in the exercise of
regulatory functions. If clarification was needed, the judgement of 7 November 1975
specified that the court's power of review extended to internal as well as external
legality.

(1) Revue critique de jurisprudence belge 1977, pp. 417-445, with a memorandum
by A Vanwelkenhuyzen, "L'autorité de chose jugée des arrts du Conseil d'Etat
en matiére de responsabilité de la puissance publique™. (It should be noted
that the person concerned in this case, before taking action in the courts of
the judicial ordey, had with varying degrees of success instituted annulwent
proceadings in the Conseil d'Btat).
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It would thus appear that, in principle, no act cor omission that can be imputed
to an administrative authority, whatevey damage it may bave cauged, can escape the
application of Articles 1382 et seq of the Civil Code from any angle.

With regard to these provisions public law persons are on the sam= footing as
private individuals.

It should be added that this is also true of areas where the existence of
liability without fault is accepted, as was strikingly shown in pespect of
disturbances to neighbours by the Court of Cassation's judgemeuts of 6 August 18560,
which, concurred with the pleas of the avocat général Mzhaux. On identical grounds
one of these judgements found against a private individual and the other against the
State (Pasicrisie 1960, I, 915, with the pleas of the ministére public common to
both cases).

In the first case, a private individual had built a block of flats unext to a
house already standing and in so doing had raised the height of the parcy wall,
causing the chimney to stop drawing.

Tn the second case, the State had undertaker the widening of a canalj this had
regulted in damage to an adjolining property and disrurbence of possgession for the
firm that owned it.

1t was acknowledged that no fault lay with the builder gf the bleck of flats
in rhe first case or with the State in the second.

The Court of Cassation nevertheless held them iiable, on the basis of the
following argument:

"rhat Article 544 of the Civil Code recognises the right of every
proprietor to enjoy normel pogsession of his property;

... That since neighbouring proprietors thus have an equal right to enjoyment
of their property, it follews that, once the relations beiween neighbouring
properties have been established, taking into account the normal duties of
neighbourhood, the resulting balance between the respective rights of the
proprietors must be maintained; '

... That the owner of a building who, by an act without faulif, destroys this
balance causing disturbance to a neighbouring proprietor that exceeds the
normal drawbacks of neighbourhood, must give him fair and adequate compemsation
that restores the balance destroyed;

That since he has thereby infringed the property rights of his neighbour he
must compensate him in accordance with tradition and with the general principle

laid down inter alia in Article 11 of the Coustitutien™.

Section V. Some particular applicaticns in recent case-law

[ 1=

It is interesting to note a number of court decisions which are remarkable for
the way in which they have applied principles in various particular cases,

The municipal regulations of the city of Brussals on the water supply at ome
time provided that the installation of the meter and the laving, alteration and
repair of pipes and accessories should be carried out by and at the expense of the
subscriber but under the supervision and in accordance with the instructions of the
water depariment.
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By judgemeni of 12 December 1968 (Pasicrisie 1969, I, 343), the Court of
Cessation ruled that the water department could well incur liability in the event of
failure to exercise the power of supervision vested in it. The court argued as
follows:

"... That the power of supervision and the right to give imnstructions ...
vested in the (intermunicipal company responsible for the water supply/
have as their purpose not only to prevent possible fraud by the subscriber
in the performance of the above-mentioned works but alsc to enable the
company to fulfil the duty of safety incumbent on the operator of such a
public service™.

i1
. The award of a coniract was annulled by the Conseil 4d'Etat because the

competent Minister had himself decided to approve a tender other than the lowest
regular tender, whereas the legislation in force at the time required such a
decicion to be taken by the Council of Ministers or, in case of emergency, by the
Prime Minister. The firm which had submitted the lowest tender accused the State
of the fault of not having cbserved the rules in force and claimed compensation for
the damage suffered as a result of losing the contract. )

The court had acknowledgad that there had been fault on the part of the State,
but rejected the claim on the grounds that there was mo causal link between the
fauvlt and the damage. The ministére public had expressed the view that the action
ultra vires penalised by the Conseil d'Etat had caused no damage to the rejected
tenderer and was not even of a mature to occasion such damage (Brussels court of
appeal, 10 December 1963, Journal des tribunaux 1964, p. 147, with opinion of trhe
advocat général van den Branden de Reeth).

111

A local authority promoted one of its officials. A Royal Decree passed in the
context of administrative supervision of the local authority rescinded its decision.
The Conseil d'Etat revoked the Royal Decree. The decision to grant a promotion thus
stocd, but for reasons peculiar te the case, which were vecognised as valid, the
official's new salary was paid only from the date of the revocatory judgement by the
Conseil d'Etar. The official concerned claimed compensation for damage from the
State, which he alleged, on the evidence of the revocation by the Conseil d'Etat
to have wrongly interpreted the wmunicipal regulations on promotion,

The court considered whether the State had committed fault in rhe exercise of

its supervisory power, but declided in the negative, taking into account the fact

that several authorities had interpreted the text of the municipal regulations ~
which were not devoid of ambipuity ~ in the opposite sense to the Conseil d°Etat,

and that there was nc reason to believe that the decision complained of had resulted
from a less than thorough examinatior of the question or from a lack of professional
competence (Brussels court of appeal, 11 May 1970, Recueil de jurisprudence du

droit administratif et du Conseil d'Etat 1972, p 152; Revue communale 1970, p 123) (1)

(1) See to the same effect the French Conseil d'Etat 5 December 1958,
Revue du droit public et de la science politique 1959, p. 611: only
grave fault can give rise to liability on the part of the administration
in the performance of its supervisory duties.
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I‘h

Some firms filed suit against several municipalities r haviag adopted and
against the State for having approved, rvegulations making them taxable, which were
subsequently revoked by the Conseil d'Etat. These firms, not content WLth obtsining
reimbursement of the taxes they had paid, claimed interest caleulared on the basis
of each annual payment. Their action was based principally og all -5 faule by the
local authorities and the State dn that they had adopted and appmyov
which were ultra vires.

The court, taking inte account the fact that in order to rules ou the illegality
of the regulations at isswue it had been necessary to carry ocut long and painstaking
studies, found that the local autherities and the State could not sericusly be
accused of a misconceived view of the legality of the regulations, and that
coneequently there could be no fault giving vise to Iiability {(Lifge civil court,

5 Januwary 1973, unpublished}. v

4 perscn who worked simultanecusly for the local authority and the public
welfare board was dismissed on the basis of the same facts by two separzte decisions,
one by each of the two competent authorities. When both decisions were challenged
bv the Standing Commitiee of the Provincial Council, the twe suthoritiss concernad
aprealed to the Crowm; one of the appeals was acuepted while the other was rejected
and, as a result, one of the acis of dismissal remainad valid and the other was
revoked. The two Royal Decrees were referred te the uon¢e11_§_§3ﬂL which quashed
the two of them on the grounds that their arguments were jcconsisyent with gach
other. The central zuthority, which should have taken fresh decisions ]
again pending befcre iz, failed to do so; the two dismisceals remained ths
appeals against the FProvincial Councii's decisiong. Wore than seven years
judgement by the Coanseil d'Etat tha official concerne& claimed zpainse the local
authority emd the public welfare board for the arrears dusz to him; both bodies
claimed against the State,

The court ruled that the State's failure te act comstiruved faultr and ordered
it te indemnify the local authority and the public welfare boavd for the decisions
taken against them (Bawur civil couvrt, 13 May 1973, unpublished).

VY
A member of the armed forces gave up a career wnich snticlad 5 full
pension, as a result of assurances givem to him by the National De e Uspartaent,
in reply to requests for informstion that a law conferring henefits on carser

L
cofficers and non-commissioned officers placed on the retived list for rthe sake of
the promotion of younger wmen. The decision of the individual concerned was tsken
on the basis of the information supplied to him, which was unfortunately erronecus.

-

By judgement of 4 February 1973 (Pasicrisie 1973, I, 434), the Court of

Cassation ruled:

i+

... That {the error committed) constitutes .., fanulr invelving liability
on the part of the administration vesponsible for applying the law, which
furnishes such information, provided that the erronecus interpretation was
formulated without sufficient investigation ov without indicating that some
doubt attached te the answer provided;

-+. That, although it is clear from (his own particular civeumstances) that
the claimant’s situation was a compley one both in faet and in law, it is
not apparent that the services of the Ministry of Marionzl Defence mither
carried out the necessary censultations or drew his attention to th
possibility of dispute as to their interpretation™.

- 95 -




Vi1

A stockbroker resigned after committing various irregularities. The Stock
Exchange Commission accepted his resignation somewhat hastily and without any j
investigation of his acvivities. The Commission is a public institution which
by law is reguired to ensure that stockbrokers fulfil their duties to each other
and to third parties in the intersst of the latter as their clients, a function
which includes a supervisory duty amd a disciplinary authority, the two being
complementary. A suit was filed against the Stock Exchange Commission for having
failed in its supervisory duty and compensation was claimed for the resultant damage.

The rourt held that the duty of the judicial power to review the legalitry of
administrative decisions was mot confined to purely administrative acts of
implementation or decision-making but also extended to disciplinary decisgions
taken by the administration within its field of competence. It also found that |
the Stock Exchange Commission had seriously failed in its supervisory duty ‘
(Brussels court of appeal, 26 September 1974, Pasicrisie 1975, L1, S53).

VIII

Ag will be seen, the courts' power to review acts by the administrative
authorities that cause damage extends to all fields. The courts rule on the
scrivities of rhose authorities in the exercise of all its supervisory functioms,
when it enters into contracts and in connection with the manifold aspects of its
departmental operation; ez when it supplies information to a member of the public.

The few rases that we have described and analysed are of course omly examples.
There is abundant case-law relating to the civil liability of public authorities,
and we have reported only a certain number of features that appear to us :
significant (1). 5

Mention may be made in passing of the role played by the Conseil d'Etat, when
its aanulment of an administrative act provides the injured party with proof of
fault on the part of the administrative authority, One conceivable change in
the law, which would involve revision of Article 92 of the Constitution, would be
to give the Conseil d'Etat power when hearing an appeal for the apnulment of an
administrative act, to rule on the harmful consequences of that act and on any
compensation for it. Better still, it might be considered whether a system whereby
the Conseil d'Etat had jurisdiction in all cases involving civil liability on the
part of the public authorities would not make it possible to render justice which

. took betrer account of the specific requirements of public administration and the
duties as weil as the vights to which it necessarily involves for all citizens.

X
Lastly, it is worthwhile recalling ~ if only for their historical interest -
two old judgements which, at a time when only the infringement of persconal ecivil
rights appeared capable of giving rise to compensation, held that the rights of
members of public services with regard to their status comstituted such rights.

(1} See J L Fagnart, "La faute des pouvoirs publics", in "Chronique de
jurisprudence; La responsabilit® civile' (1968-75), Journal des tribunaux
1976, pp. 369~633, in particular pp. 597-602. See also by the same author,
the earlier law reports on the subject published in the same journal.
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A civil servant, after being the subject of a series of administrative
measures involving suspension from his post, finally had inposed om him a
disciplinary sanction invelving a vetroactive stoppage of salzry. This action
was taken without allowing the individual concerned the bensfif
safeguards. After finding that the state could be ordered ¢
had infringed the official’s eivil rights - which in the conte
meant those conferred on him by his administrative status - th
State to make good the damage caused to the official bv the lnsz
(Eschweiller case, Brussels court of appeal, 28 February 1948, Recueil
jurisprudence du dreit administratif et du Comseil d'Brat, ‘340 . 33
obsexrvatious by Jules LespEs). :
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In the other case, a civil servant who bad bheen denied promne
considered himself entitled claimed compensation for the damage he h
consequence. The court found that, although State cfficials had ac
regard tc appointment or promotion, they were entitled to the styick
of their staff regulations and that the safeguards for stability and p?o?&r
administration of their careers constituted persomal rights, The violatic
those rights, which in the court's view, in accordance with legal theory
judicial practice, could only be civil rights, gave rise t¢ compensation
cage, Brussels court of appeal, 23 November 19533, Recueil de jurisprudenc
administratif et du Comseil dEtat 1954, p. 229, with obseyvaticas by Pau

Vigscher; Journal des tribumaux 1934, p. 5538, with observations by FTierre Wauthier:

¥ Vauthier
rasty.

Revue critique de jurispurdernce belg_3 LQS,, p. 5, with cbservations
antitled "8anction de la viclation par 1'Etat du statul des fometioou
Legal writers are not unanimous in acknowledging that these cases involved
personal rights. It is true that the distinction between disputes In parse
and disputes in rem like ihat between personal civil rights and pe:aonal political
rights, was still extremely uncertain. It would appear thar these two judgements
have remained as isolated exceptions. However, they bad the merit of stimalating
reflection on the respective spheres of the courts of fhe judicial order and tche
Conseil d'Etat, at & time when that body had only just embarked on its wovrk of
settlement of disputes, and thereby on the work of discovery snd development of
administrative law in which it has contioued ever since.
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CHAPTER IT

THE LIABILITY OF PUBLIC AUTRORITIES IN PERSONAL DISPUTES
RELATING TO POLITICAL RIGHTS

As was seen in the introduction to this study, the law has in some cases
created perconal political rights to compensation of damage by the public
authorities, These rights differ from those derived from the written or unwritten
rules of ecivil law which govern civil liability on the basis of fault on the part
of the person by whom the damage was caused, or of some other civil law concept
such as disturbance of the balance which should be maintained between the
respective civil vights of neighbouring proprietors.

It will be recalled that disputés relating tc personal political rights are a
matter for the courts of the judicial order unless the law has provided otherwise
by virtue of Article 93 of the Constitution.

In most if mot all cases, when the law establishes a persomnal political right
to compensation for damage it gives an administrative court the task of hearing
disputes relating to that right. Although the possibility cannot be ruled out of
its designating for the purpose an administrative authority actively engaged in
administration, it more uwsually sets up a new administrative court in collegiate
form. Unless otherwise provided, the Conseil d'Etat acts as a court of cassation
in disputes of this type: cassation proceedings relating to disputed administrative
decisions combine with proceedings for the annulment of administrative acts
performed in the course of the administrative function to form the aggregate of
annulment proceedings in general, which thus form part of Both in personam and
in rem proceedings.

For the implementation of persomnal political rights to compensation for damage,
the law usually applies the system of political disputes. As soon as claim for
compensation is formulated, even before it gives rise to no objection on the part
of the publie authority against which it is made, it is submitred te an
administrative court. By this sytem, the law seeks to ensure that the individual's
claim and the administration's reply even if there is uo conflict or divergence
between them, are automatically juxtaposed for decision by the court, This secures
a rigorously legal approach intended to exclude considerations of the expediency
from the decision.
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The liability of the State in the law of
CYPRUS

by
Mr D G STYLIANIDES
President of the District Court, Kicosia

Pre-constitutional State

1.1 Under the legal system in force in the Crownt Colony of Cyprus, before the
establishment of the Republic of Cyprus on 16 August 1960, it was not possible to sue
for a civil wrong the government administering the island in the name of the British
Crown.

1.2 According to the English mediaeval principle that the Ring could do une wrang,
the Crown could not be sued., Section 4 (1) of the Civil Wrongs 4ct, Cap. 143,
provided that no action in respect of any civil wromng could be brought against Her
Majesty and that a public officer who had committed in the course of the discharge
of his duties, a civil wrong, could be sued personally but he could escape liability
by proving that the act complained of was within the scope of his lawful authority,
The public officer’s superior was omly liable if he had expressly authorised or
ratified such a eivil wrong but not otherwise.

1.3 The Courts of Justice Law, Cap. 8, Section 64, provided that no claim of any
kind whatsoever against the government could be entertained in any court unless it
was a claim of the same nature as claims which might be preferred against the Crowa
in England under the Petitions of Right Act, 1860, and sven in the latter case the
written consent of the Governor authorising a claimant to bring an action in such
form and subject to such qualifications as the Covernor in respect of such claim
might direct was a prerequisite.

1.4 The provisions of the Crown Proceedings Act, 1947, whereby the Crown in England
was made liable in tort as an ordinary person was not extended to Cyprus. It was,
however, an established practice in a proper case for the government of the then
Colony of Cyprus to satisfy a judgement given apgainst a public officer when sued
personally.

Post~constitutional State

Article 172 of the Constitution

2.1 Article 172 of the Comstitution of the Republic of Cyprus remedied the above
situation. It reads:

"The Republic shall be liable for any wrongful act or omission causing damage
committed in the exercise or purported exercise of the duties of officers or
authorities of the Republic.

The law shall regulate such liability."”

2.2 The Courts of Justice Law, 1960 (No. 14/6C of the Republic), expressly provides
(s. 37) that actiens by or against the Republic are brought by or against the :
Attorney-CGeneral and subject to. any law or rules of court ave carried on in the
same manner in every respect as suits between private parties,

2.3 The law governing liability of a private person for wrongful acts or omissions
was embodied in the Civil Wrongs Law, Cap. 148. It was, however, judicially held
that this code is not exhaustive and that the Commen Law of England is applicable
in Cyprus to supplement it,
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Though Article 172 appears to envisage more comprehensive legislation, it was
held by the courts that the provisions of Section 57 of the Courts of Justice Law,
1960, and the pre-existing legislation of the Civil Wrongs Law, Cap. 148, were
sufficient to bring into immediate effect this'article, as this article was not a i
directive or a legislative programme. Thus the Republic is expressly made liable for
wrongful acts or omissions of its officers and authorities.

2.4 "Avothorities" includes any person or corporate body exercising a fumction in
the State without being officers or organs of the State. The wrongful act or
omission, In oxrder to establish State liability must be committed in the exercise or
' purported exercise of the duties. 1In a case where an army officer, who wrongly shot
and injured with his service pistol, whilst in anger, a soldier in his camp who was
disobedient, was held to have committed the act in the purported exercise of his |
duty and, therefore, the Republic was liable to compensate the victim. !

2.5 President and Vice-President - No action can be brought, however, against the |
President or the Vice-President of the Republic in respect of any act or omission !
compitted by him im the exercise of any of the functions of his office. This |
|
|

provision, however, does not deprive any person of the right to sue the Republic as
provided by law.

2.6 Legislative authorities - The wording of s. 172 of the Constitution does not
make liable the Republic for any legislative acts of the House of Representatives.
A law which is repugnant to the provisions of the Constitution may be declared by
a court of law as uncomstitutional. It is doubtful, however, whether a citizen is
entitled to damages for injuries he suffered by a law contravening express provi-
sions of the Constitution whereby the fundamental rights and freedoms of the

citizens are safeguarded.

2.7 Judges - The Constitution provideés for the establishment of two superiox
courtg ~ the Supreme Constitutional Court and the High Court. The judges of these
superier courts are not liable for any act or words spoken in their judicial
capacity - {(Articles 133,10 and 153.10 of the Constitutiom),

Mo actiomn can be brought against any judge of an inferior court, ner against
any official receiver nor against any arbitrator in respect of any civil wrong
committed by him in his judicial capacity if the act causing the civil wrong was
within his jurisdiction ~ {Section 4 {4) of the Civil Wrongs Law, Cap. 148).
Therefore, the Republic probably is, in a proper case, liable for any wrongful act
committed by such judges and other persoms acting in a judicial capacity, if they
act beyond their jurisdicationm.

No other officer or authority is exempted frow liability and no law can exempt
them as it would be contrary to the provisions of Article 172 of the Constitution.

2.8 The liability is for wrongful act or omission and not for unlawful acts, as
there may be a case in which an unlawful act is not wrongful as a breach of a
statute does not always create liability towards a person suffering damage. The
liability is subjective, except in the cases of strict liability where the
commissionr of the act sufficiently establishes liability.

The "risque administrative” is not part of the law of Cyprus.

2.9 The liability of the State is direct in the sense that the claim need not be
made against the public officer wrongdoer but the action can be instituted against
the Republic directly. MNevertheless, the liability of the officer or authority is
a necessary prerequisite for finding liability against the Republic.

2.10 Damages - The damages which are awarded are usually compensatory. Exemplary ;
damages may be also awarded against the State where there has been oppressive or
unconstitutional action by the government or its agents. Damages are reduced by
the percentage of the fault of the unjured person. ''Fault" includes blameworthiness
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and causation. Damages may be also reduced if the plaintiff failed te do what it
was reasonable in the circumstances to minimise the loss he suffered. The courc ;
in assessing the sum payable for the loss of earnings takes into conslderation the
tax that the injured person would have paid on such an ampount. Other berefits, ;
lwowever, provided by social legislation are not usually deduceable. :

In the case of damage to movable or immovable property used by the State iu
case of war, the State is liable unless the damage is what is described "battls
damage". A number of claims were made as a result of the invasion of the Republic
inn 1974. The courts applied the English decision of the House of Lords in
Burmah 01l Co. v, Lord Advocate, (1965) AC 75, as the Comwon Law of Engisnd is
applicabla but not the Statute Law. _

2.11 Besides damages to which we have already referred, injunctions - both
intrerlocutory and perpetual - may be issued against the State.

2.12 The law governing the liability of the lcocal authorities foy the acts or
omizsions of their agents and servants causing damage is generally the same as the
law governing the liability of private persons or bodies.

Expropriation
3.1 The right of property is safeguarded by the provisions of Articie 23 of rhe 5
Constitution. Restrictioms or limitations are only permissible if they ars
absolutely necessary in the interest of the public safety or the public health or

the public morals or the town and country planning or development and uiilisation
of anv property to the promotion of the publiic benefit or for the protection of the
rights of others. Such restrictions or limitations may be imposad by law. Just
compensation shall be promptly paid for any such restrictions or limitations wizich
matsvizlly decrease the economic value of such property; such compemsaticn in the
case of disagreement is determined by a c¢ivil court.

3.2 The Compulsory Acquisition Law, No. 15/62, provides that the compensation to be
awarded is the value of the property presumed to have been sold by a willing vendor
in the free market at the time of the publication of the norice of acquisition. As
in some cases a long time elapses from the time of the publication of thes notice of
acquisition until the determination of the trial, the courts, in ovder to comply
with the Constitution which provides for just compensation, way award interest on
such an amount. Due, however, to the galloping of prices of immovables, this rewmedy
in many cases has proved insufficient.

Damages under Article 146 of the Constitution

4.1 The process of judicial review of administrative acts has besn introduced into
our judicial system by Article 146 of the Constitution. It created for the first
time an exclusive jurisdiction in administrative law matters. Ths Supreme
Constitutional Court {now reconstituted and renamed the Supreme Court by the
Administration of Justice (Miscellaneous Provisions) Law, 1964 {Law Wo. 33/64)) has
exclusive revisional and annulling jurisdiction on administrative matters. In the
past, in the absence of such a court, such administrative jurisdiction, very limited
and inadequate by modern standards, was exercised either by the crdinary courts or
some executive organ according to the nature of the particular case.

4,2 Acticle 146 reads as follows:

"1, The Supreme Constitutional Court shall have exclusive jurisdiction to adjudi-
cate finally on a recourse made te it on a complaint that a decision, an act
or omission of any organ, authority or person, exercising any executive or
adminiscrative authority is contrary to any of the provisions of this
Constitution or of any law or is made in excess or in abuse of powers vested
in such organ or authority or person.
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2. Such a recourse may be made by s person whose any existing legitimate
interest, which he has either as a person or by virtse of being a mewber of a
community, is adversely and directly affected by such dscisiom or act or
pmission. -

3. Such a recowrse shall be made within 75 days of the date when the decision or
act was published or, if not published and im the case of an omission, when it
came to the knowledge of the pevson making the recourse.

4. Upon such a recourse the court may, by its decisicn -~
a. confirm, either in whole or im part, such decisiom or act or omission; ox
b. declare, either in whole or im part, such decigion or act te be aull and

void and of no effect whatsoever; oy
C. declare that such omission, either in whole or in part, ought not to have

been made and that whatever has been omitted should have been performed.

Ainy decision given under paragraph 4 of this article shall be binding on all
courts and all organs or authorities in the Republic and shall be given effect
to and acted upon by the organ or authority or person concerned.

Any pevson aggrieved by any decision or act declared to be void under
paragraph 4 of this article or by any omission declared thereunder thar it
ought not to have been made, shall be entitled, if his ¢laim is not met to his
satisfaction by the organ, authority or persom comcerned, to institute legal
proceedings in a court for the recovery of damages or for being granted other
remedy snd to recover just and equitable damages to be assessed by the court or
ro be granted such other just and equitable remady as such court is empowered
to grant." _ :

4.3 Article 146.6 expressly provides for the right to damages consequent upon a
decision of the Supreme Court under paragraph 4 of the same article.

4.4 The proper court to assess and award damages to a “person aggrieved" under
paragraph 6 of Article 146, is the District Court. It is neither the duty ner
within the competence of the Supreme Court to declave that a person 1is entitled to
damages or to assess the same.

4.5 It is the duty of an administrative organ whose act or decision is declared by
. the Supreme Court to be null and void to give effect and act upomn the decision of
the Supreme Court. Should the administrative organ fail to meet the claim of the
"agprieved person" to his satisfaction, the "aggrieved person” may bring a civil
action in the Distriet Court for compensation.

4.6 Article 146.6 requires that the person claiming compensation should (inter alia)
be in the position of a "person aggrieved”. This is a requirement of locus standi
in an applicant. It is net possible te formulate a definition of this phrase to
embrace all possible circumstances under which the requirement of locus standi may
arise. Whether a plaintiff is a "person aggrieved" will depend on the facts of each
particular case. '

4.7 ‘The State, including any organ, authority or person, exercising a function as
vart of the comstitrutional structure for the purposes of the State, is amenable to
the provisions of Article 146. The local authorities are included.
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4.8 The damages to be awarded in an action instituted in pursuance of the provisions
of Article 146.6 should be just and equitable. In interpreting this expression the
Supreme Court stated: ' :

"In assessing damages in relatiom to a decision which has been declared to be
void, the respective importance of the culpability of the administration and
of the claimant must be taken inte account."

(The Fremch Council of State in the case of Deberles (7 April 1933) was followed).

Damages should not be assessed by the District Court on the basis of a master and
servant relationship or on the basis of the common law.

- 107 -




The Liability of the State in the Law of
FINLAND

by
Mr Mikko KAMERATNEN
Counsellor for Legisliation , Ministry of Justice
A, INTRODUCTION

1. The Concept of Public Bod
¥

The concept of publie body refers to the State, a commune {a unit of local
gelf-vule), a parish or other public entity or institution. One of the most
essential features of a public body is that it exercises public power. Exzceptionally
even a private entity may be entrusted public power to be exercised in a specific
fieid. Thus, for instence the Finnish Bar Association is, under the law, entitled
#o and responsible for exercising public disciplinary power over its members.
Liakility for injury or loss caused by a private entity in its exexrcise of public
power is determined in the same way as the correspending liability of a public body.

. Constitutional Provisions

According to the Constitution, anyone who has suffered an injury., loss or
violetion of his rights as a result of an illegal act or negligence of an official
is entizled to receive compensation from that official, On the other hand the
Constitution does not oblige the State or other public bodies to compensate for
injury cszused by the acts or omissions committed by their officials in the course of
their official duties. The Constitution only contains a statement according to
which spscial provision shall be made concerning the question whether and how far
the State is liable for suech injury. Presently there are two statutes governing
Staze 1izhility: the Tort Liability Act and the Act Concerning Compensation fyom
State Funds for Anyome Wrongfully Arrested or Sentenced. These Acts will be dealt
with lzater in this paper.

The Constitution also contains a short provision regarding expropriation,
Accozding to that provision, expropriation may be undertaken for public needs for
full compensation as is separately prescribed by law. Special legislation
concerning expropriation does exist but its details will not be dealt with here.

3. ‘The Liability of a Public Body under Privacte Law

: e may, for instance, own real preoperiy or function as an empleyer under
rivate law. Any public body can alse own cars, for example.

Whenever 2 public body acts as a legal subject in the field of private law it
is treated in the same way as any other legal subject acting in a similar context,
unlses an exception has been prescribed by law. If a public body causes injury
or josg while not ezercising public power, its liability is determined according
te zeneval law of torts.

There are guite a few situations where the lisbilicy of a public body is
governed by private law., As examples can be mentioned liability for traffic damage
cauged by a car which belongs to a public bedy, damage caused by negligence in the
management of veal properiy owned by a pubiic body, and liability for damage caused
Ly an employez of such a body (for instance a worker of a road and water
conscruction authority).
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; A public body may also incur 1liability on the Pasic of 2 contzaciual
: velationshiy and under the principles governing contraci iiabilicy. This kind of
iiability plays an important role in the postal services and in rallwsay transporta-
rion. The terms under which mail is carried and passengers and goods are traunsported
by train have been laid down in special decrees issuad by the Presideunt o the
Republic. Under these terms especially the liabildty of the Postal Seryvizces has
been limited to a relatively low maximum sum. The decreses have been given without
an approval of the Parliament, because they have bean 1ega"c°d as regulating the
terms under which one party to a contract, the State, enters into conivicis
concerning the carrying of mail and the transpovtatiom of passergeys and geods.

B. THE LIABILITY OF A PUBLIC BODY FOR TNJURY OR 10S8S CAUSED IN THE Z¥IRECISE OF
PUBLIC POWER ;

1. Liability under the Tort Liability Act

a) Basis for liability

The Tort Liability Act entered into force ot 1 September 19874,
iability ontside contractual relatiomships. It also poverns liability
exercise of public power,

According to the Tor: Liability Act a public body is liable for
caused in the exercise of public power through an errory or omission,
condition for the liability is, however, that reascnable reguivaments
performance of the act or task, considering its chavacter and purpose, p
have not been observed. This reservation is aimed at protecting tha pus
against unreasonable compensation claims, especially those ariging in
with counselling or inspection services,

Liability under the Tort Liability Act always presupposes that TTOY f(Es
been committed and that an injury or less has arisen as a result of such an ervo:
The causal connection wmust be adequate. An evrov refers to objecrive fault
(objective culpability). It is enough for the injurad party ©o be sble to =zhow
that the performance of the act or functicn objectively seen has been deficilemt,

He does not need teo show fault on the part of a pavticular officizl.

Liability may arise both in connection with an administrative act &s well as
s deeision of an administrative authority or a court. The State and tie communes
are, however, not liable for loss caused by 2 faulty decision, If the injured party
has refrained without a2 valid excuse from pursuing an appesl by which the loss woeld _
: have been averted., 4 specific exception has been prescribed by a provision i
! according to which the State and the communss are not liable for dezmage caused in ;
piloting. ;

b} . The Secape of Compensation

The 1iability of 2 public body exrends to all materisl damage cr lesz., 1o
azddition to persomal injury and damage to property, even pecunilary loss (a loss
not comnected with personal injury or damage to property} must bz cowpensated for.
As a rule the compensation must covar the damage or loss totally., However, the
compensation may be adjusted, if full compensation, considering 211 the relevant
circumstances is to be deemed unreascnable. ‘The compensation may alsc be adjusted,
1f the injured party's own fault or circumstance not copnected with the official's
act or omission have contributed to the damage {the reguirement of adequacy).

compensated for. Mental suffering must be compensaced for in case it has be
caused by a criminal offence Infringing someons’s freedom. honour or privacy, oY
by a comparable offence.

In comnection with personal injury, even unpecumiary iInjury or damage must be !
D
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¢) The Compensation Procedure ;

The decision concerning the payment of compensation is to be made by the :
administrative authority within the field of competence of which the injurious acts j
have taken place, 1If the injured party is not satisfied with the decision of the |
administrative authority, he must bring his action before a gemeral court of first !
instance. The proceedings and appeals are governed by the rules governing civil
procedure.

|

2, Compensation for Wrongful Imprisonment or Court Sentence

There is a special statute governing compensation to be paid for anyone who |
has been wrongfully arrested, imprisemed or sentenced. Under these provisions, i
compensation from state funds is dus for a person who has been arrested or

imprisoned as a suspect of a criminal offence and is later found not guilty.

Likewise, compensation is due, if a person who has been sentenced to imprisonment

has served his punishment in whole or in part and the sentence is later repealed. _
In these cases, compensation is paid on an objective basis, Liahility does not '
presuppose any fault whatsocever on the part of the respective authorities.

The compensation shall cover material damage or loss. Unpecuniary damage or
loss is to be cowpensated for only if there are special grounds for it,

Compensation can be claimed in the same eriminal proceedings for which the ;
claimant has been arrested or imprisoned, If the matter has not been decided in ;
the course of the criminal proceedings, the claimant must bring a civil action
against the State before a general court of first imstance.

3. Other cases

In Finland, the law does not put a public body under obligatiom to compensate .
a third party for injury caused by the lawful acts of its officlals, Thus, under !
the law, the state is not liable for damage or injury caused to third persons by
lawful coercive measures taken by the police for the purpose of arresting a
dangerous criminal. In practice, however, this kind of damage is compensated for.
Even though the law does not make provision for such compensation, the government
has discretion to accept a petition to that effect., The State budget contains a
special appropriation for unforeseen expenditures and these funds can he used in

these cases. i
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The Liability of the Stare in the Law of
THE FEDERAL RETUBLIC OF GERMANY

by .
Dr. A SCHAFER
Ministerialrat, Mipnistry of Justice, Boon

Liability of the automated administration

4 special aspect of State liabiliry is becoming more and more impeortant in
connection with modern development of the administrative organisation: the use
of electronic data processing equipment and signalling systems with Sovereign
functions; they work, it is true, according to a read-in programme which has
been conceived and elaborated in detail by officials, but their final products
in the form of administrative acts of the most different types affect, without
being checked again by officials, the citizen for whom they are destined
favourably or detrimentally by an act of sovereignty. Will there be any liabilicy
or not on the part of the administrative authorities which make use of these
teckmical dnstallations for the performance of their public functiocmns if the
installations do not work properly and thereby cause detriment to the sitizen?

1. Use of electronic equipment in the administration

Electronic data processing is in a breathtaking phase of development, the
end of which camnot yet be foreseen. In the Federal Republic of Germany, it is
used mainly in the {inancial system and in sccial administration., Im these fields
every vear millions of tax assessments oy Pensiocn assessments will be made out,
issued and made known to the citizens by fully autowmated procedures, without any
further checking by officials, the legal comsequences being that the citizen has
to pay taxes in the amount assessed by the computer or ig paid social benefits
assessed in the same way.

Modern traffic cannot be imagined without the use of electronically-controlled
traffic lights. Similarly, although to 2 lesser extent, administrative acts in the
residents’ registration system, in the registration of births, deaths and marriages,
in the procedure for issuing licences for motor vehicles, in the military reeruiting
system, or in the education system will be issued by cowmputers instead of by
officials. In connection with the integration of date processing, which at this
stage already has a substantial impact on the administrarive procedure, the
prediction that at least in the branches of mass administration, the administrative
act issued by an official personally will be the rare exception in the near future
would not appear to be an exaggeration.

2. Problems arising under liability law

The triumphal progress of electronic data processing in public adwinistracion
cannot be stopped, for the pressure for rationalisation is teoo strong. The mere
we must take care that the citizen, who is put at the mercy of such installations,
stould not have his legal protection reduced by the fact that instead of an
official, the computer will now deal with his matters by way of sovereign acts,
The citizen's rights can be violated by a failure of the technical installatrions.
As in the case of administrative acts of the traditional type, he can avail himself,
first of all, of the remedies of legal protection that are available to him against
faulty administrative acts in gemeral. 1In particular, against an administrative act
which is inconsistent with the legal situation, he may lodge a legal remedy and
have the error rectified before any damage or other detriment has been caused., For
the administrative act issued by the technical installation must be attributed to
that authority which has initiated it and, as repards the granting of primary legal

-

protection in administratrive and judicial proceedings, it must be trsated like a3
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normal administrative act. In fact, this is expressly laid down inm the laws on
administrative procedure in the Federal Republic of Germany. As opposed to that,
under l1liabilicy law, the situation is not equally logical and uncompilicated. At
least under the State 1iability law of the Federal Republic of Germany, there are
considerabie difficulties in granting a citizen state compensation if, as a result
of a faulty administrative act due to a technical failure, he has suffered a
pecuniary damage which he could not avert by availing himself of legal remedies.

Before these difficulties are dealt with in greater detail, it should be
explained for the sake of clarificarion what kind of failure this is. We are not
concernad with cases in which the fazults are caused by human inefficiency, ie
they are nct erryors made in programming, reading-in or operation. Responsibiliity
for inefficiencies in programming, ie the logical structure ¢f the programme or
its reading-in, is vested in the competent official and thus does not differ from
the traditrional legal situarion. The problem we are discussing concerns only the
so-czlled machine failure., This can be attributed only to the technical installation
end no lenger to an ewpicoyee of the administration. Apart from the failure of
mechanically driven parts, potential causes of such. defects are, in particular,
variations in the electric current, over-heating, loose contacts, interrupticn of
cirguits and short cireuit. Although such defects can be eliminated to a certain
extonit by control mechanisms in the installations themselves, they cannot be
avoidad aliogether, Similar considerations apply to electronically-controlled
signalling systems, such as traffic lights, and other signalling imstallatrions,

In this case, false signals and signalling time defects are czused by defective ox
worn construction slements, bent or charred contacts, short civcults, loose clamps
or burnt-cut bulbs. Even 2 maximum of careful checking and maintenance cannot
eliminate such defects,

What, then, prevenis state liability in cases where technical installations
fail as a result of machine defecis?

There are two examples in order fo ewxplain these problems under iiability law
more thoroughly:

Example A: Tax assessment by compiter

In the assessment of income tax, the programme, which has been read incorrectly,
is executed incorrectiy as a result of a machine failure. Misguided impulses lead
to the £act that the tax assessment then put out shows & tax debt ten times the
amount of the programmed caleculation. As the tax debtor - a businessman and owner
-of 2 retail enterprise -~ is in finaneial trouble, his credicors, dewmand in the
course of negotiations on a prolongaticn of credits, the production of the tax
assessment and, after having seen it, refuse to give any further credits, in spite
of all assurances by the tax debtor that the revenue office has errved. The retail
anterprise collapses,

Exampie B: Defective traffic lights

Traffic at a crossreoads is controlled by traffie lights. A road om which
users have the right of way and which is marksd by signs showing that users of
this road have the right of way mests with another road, users of which do not
have the right of way, and which is marked by a "Give Way" sign. The plaintiff
drives his passenger car into the crossing from the road which actually does not
have the right of way, but where the green light is showing, trusting, as he is
entitled to deo, that the green light will bar the right of way users have on the
major road. In the middle of the crossing, he collides with the defendant’s
passerger car, which is on the zroad which actually has the right of way. The
light on which the defendant is supposed to act, however, does mot show any signal
as a result of a teehnical defect in the mechapism, which ecould not be foreseen,
so that he, assuming that the lights ave out of operation, relies on his supposed
right of way. The action for compensation for personal injury and damage to
bDroperty brought agzinst the community respomsible for the maintenance of the
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ff ¢ lights was dismissed by -the Federai Court of Jus
court of third instance, on the grounds that the claim was not found
provision of the S*ate liability jaw in forcc.

Under the German State lisbilivy law in force in
of exampie, a liabilicy of the administrative authoric
technical installations will aot come inte consideraticm.

The c¢laim based on 1iability for breach of ofl: duty woder A
the Basic Law, read in conjunction with Section 839 oF he £ivil Code,
the reauirement that e person, in the exercise of soversign powsr, thg
fault commirs & breach of official duty incumbent on him as agaﬁnS? &
The required breach of official duty through faul:r is ‘*ilo ed
and cannot directly or analogously be applied to ma
whether & taxation computar or an electronicaliy-:
be the holder of rights and duties and is Lhe;ef.
personal 1iability. Even less is a technical ia
culpably because culpable behaviour is, accordin
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Liability of Lhe adﬂ;nlSLlatTue authorirics undsz
ccurits on quasi-expropyiational infrinpement and infrin
the spegial sacrifice situation must 11kewlse be Tuled

ot least with regard to the styier limitaticn o0f 3eare
of fault in the elements cogstitueting a breach of official
of the Basic Law, read in conjunction wich Section 839 of
the courts have held in their practice that State Xiabiliz
Fzule, 1If, by unlawiul :iNf‘-'inge“'ientS the administrarion by
these legal rights directly in the 1ife, health, vhysical
freedom of movement, ov in the property of tha cztizea=
liabilizy under these liabiliey doctrines does not fail
for no others, that machine behaviour ipitiaied dambage

mecely presuppose some unltawful measure By the State, which

administrative aci or in a real act to ba ateributed to an a
The administracive products of fechnical iﬂstallatiu s m
Wevertheless State liakility does mot arise in either ca

eat
&
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In cxamplie 4, the claim based on liabilicy fails by reason of
rhat the wolawful tax
compuier does not directly interfere with the rights protected
bur rather has sows effect only on the buysinessman’®s assecs 25
nog, nowever, protected by che case law liabillin €
expropriational infringement and infringement simiiar in natur
2acrifice sitvariomn,

|

In example B, the failure of the traffic 1ight, although it must be guazlified
as an unltawful sovereign action, does net give vise to 1iazbility because i dosz
not directly cause the loss of legal rights. It ig, at any rate, uith this
veasoning that the Federal Court of Justice (Bundesgerichtshof) diswmisced =a
unfounded the asserted claim for damages. The court said that the 1ight siguals
of the traffic lights at the crossvoads which contradictad each othay meraiy
created & dangerous situation, but did not divectlv interfere with 1: si

of the road users; that this would presuppose that further causses
contributed to ity that the lacuna in the law of liabilicy
by way of case law; this was solely a matter for the legislatoxr.

o

0
o
o
[
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3, Models for solution

The reporter for the Federal Republic of Germauy,
alveady pointed out that in the course of the reform of
which the legislative bodies are at present dealing, it is intend&d to cresie
special tort giving rise to liability where techunical installations fail. 'Tha
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above-mentioned gap in the public law compensation system under the law in force
urgently needs to be clesed., This aim will be achieved by 2 legal fiction.
According to it, the failure of a technical installation is meant to be equivalent
to a breach of official duty by the executive authority giving rise to liability
where an authority has executive power, exercised by such an installation, instead
of by persons and where the failure would correspond to such person's breach of
official duty. This conception of 1iability law is essentially prompted by the
idea that the State should not be allowed to evade its responsibility by entrusting
independently-operating technical installations instead of persons with the
exercise of sovereign power, In the result,  this special liability for technical
installations resembles absolute 1liability to the nature of which elements of
fault, which would limit liability, are alien. This makes it necesgsary to limit the
extent of liability with the help of other liability correctives, Instead of the
usually provided limitation of the amount of liability, in the case of liability
for technical installations compensation for loss of earnings and compensation

for intangible damage, ie in particular, an award for pain and suffering, shall

be barred. Other solution models can certainly be imagined. In this respect,

the legal systems of the other member states of the Council of Europe, provided
they have similar liability systems, may supply extremely valuable suggestions.

The auther of this paper, who is charged in the German Federal Ministry of Justice
with preparing law reform, is therefore interested in recelving suggestions or
contributions with regard to this topic from other participants at the colloguy.
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The Liability of the State in the iaw of
GREECE

by
Mr Timos B DIMITRAKAKIS
Member of the Council of State
1. HISTORY OF LIABILITY

A. Historical introduction

State liability made its appearance in Greece immediately after the 1821
Revoluntion and the recognititon of the Greek State, but it has evolved quickly and
substantially only during the last 50 vears,

In general terms, the evolution may be divided intc thyeze stages:
{a) non-liability of the State, (B) acceptance of State liability under the rules
of private law and (c) State liability under the specific rules of public lasw.

Except for a few special items of legislation of very limited scope and
srticles &7, 68 and 69 of the short-lived 1945 Civil Code Act Wo. 900/1%46, the
liability of the State and public officilals in Greece was not systamatically
covered by constitutional or legislative provisions until the 1940 Civil Code came
into force on 23 February 19%46.

B. Previous system

a. Non-liability of the Srate

In the absence of any specific legislation, the previous system was entirely
a matter of court practice. The c¢ivil courts, adopting a mistaken view of the
Roman-Byzantine law then in force, whereby the State could do no wreng, at first
accepted non-liability of the State, which was for long regarded as the corollary
of sovereigaty.

b. System based on the rules of private law

Early in the second half of the 19th century, the courts overcame the
difficulties arising out of this approach and ceased to accept the non-liability
of the State.

In so doimg, they relied on the rules of Roman-Byzantine law concerning the
master-servant relationship, ie they regarded public officials as servants of the
State. Conseguently, they accepted the liability of the State for any act
committed or omitted by its representatives, provided only that the latter acted
withipn the bounds of the duties te which they were assigned.

Later, the courts, adopting the distinction between malice and negligence,
admitted the idea of more limited State liability, confined to malicious acts by

its officials,

. System based on the rules of public law

In due course, the civil law principle of the master’s liability for his
servant's actions was abandoned. The courts socught to find a selution to the
problem of liability in principles of public law, especially in the exercise of
public authority in the general interest on the one hand, and the proper
functioning of public services on the other,
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This line was foillowed up wntil 1946, when the 1940 Civil Code came inrto force.

C. The presenr system

nt system of State 1liability is no longer based on court practice
»ion,  State liability is governed by the Civil Code Act which came
into effuCL on 23 Fabruvary 1946.

The Civil Code (hersipafter CC) ditself containg no provisions dezling with
ility. The subjesct is deslt with in the Civil Code Act (hereinafter CCA),

o &b
that ig to say Act Neo. 27383 of 30 Janvary 1241, promulgated on the same date as the
CC, espeaially Bections 104, 103 and 106.

II. THE PRESENT SYETEM OF STATE LIéBlLITX

4, Liability of the 3tate and local authorities in the Greek legal system

a. 5Latutoxv arcvisions

Becrionz

LG, 10t CCA, governing the liability of the State and other
prTlc guthorities,

&
2ad as follews:
Section 104
ve liable, according to the provisions of the Civil Code

persens,; for the acts or omissions of ite agents
relationships in private 3aw ot bearing on the private

= pfOqulon pxescribed in the general 1nteresc. The person
¢ shall De equally and jointly liable with the State, subject
o E

ovigions governing the 1iability of ministers,

The provisions of the two preceding sections shall apply also io

annicipalitvies (Demes}, cowmunes and other public corporations, in

rezpect of acts or omissions by their servants.

State 13
forms: {a} iig
concerning legal vela t;onshlps in pflvete law {(Section 104}, (b) liasbility arising
out of the szcie of the States servanis, committed in the exercise of public
authority {Section 105}, and {¢) liability of local authorities atc and other
public coroorations (Section 106),

az. Twin agpecis of State liahility

2w Euvope, in Greece governwent activity falls partly under
private Ifaw and partly under public law.

Acocor
inte two w

(and omissions) of State bodies ave generally divided
(a2} private law acts and (b} public law zets.

116




The system intreoduced by the provisions referred to zbove iz Based primarily
onn thig division. However, there is no clear dividing line betwaea the two.

State liability for acts falling into the first category is governed by tche
provisions of Section 104 CCA, whereas liability for acts in the second category is
governed by Section 103 CCA.

The twin aspects of State activiry zlso apply to sacondsry pubiic aurhorities,
such as local authorities and other public corporatiocns.

bb. State liabiliry for administrative acts falling under pyivate law

1. General remarks

This general category of State activities comprises: {2} all acks reiating to
the management of the State's private property, (b) all cther acts performed
according to the rules of private law, and (¢) all acts of “trespaus" (see below).

2. Management of rhe State's private property

By the State's private property is meant that property which is not publiec.
Public property comprises: (a) property for common use as specifiad in Article 967 CC,
and (b} non-commercial property as specified in Article %65 C§., Accordingly, property
in which trade may be conducted falls intc the private category.

Furthermove, zcts of management are those which tvhe Srate performs whern acting
as a legal person, adwinistering services as if it were an ordimary private

individual and submitting like any ordinary person to the ruleec of privazte law.

The State is liable for acts relasting to menagement of its private property
according to Section 104 CCA.

Such acts include: {(a) acts in comnection with the purchase, sale or rental
of btate property, (b) acts concerning the comstructien, alteration, repair or
maintepance of buildings belonging to 2 public service, schoolis, rsoads, bridges,
harbours or other premises in public owvmership, {¢} actsz Dy the pnstal and
teleconmunications, railway and transport services, ete concerming the provision of
services to individuals, (d) acts by public establishments concerming the
production and distribution of electrical znergy, gas, water, =¢c.

3. Acts concerning relations in private law

This category comprises all acts giving rise to relationships {n privace law.
An exauple is the contract for hire of labour concluded between the Stare and the
manual and technical staff of public services. '

4, "Trespass”

The State and other public authorities very often cause dammge 1o indivicuals,
through their agents, by committing "trespass", by vhich is meant any sericus and
improper intrusion on private property or individual liberty,

3. Liability under Section 104 CLA (private liability)

property and specifies that, in the case of damage caused by acts in this category,
State liability is governed by the rules of the CC on the liability of private bodies
corporate.

Section 104 CCA deals separately with the management of the Spzre's private

~ 117 -

el




According to these rules, the acts of any agent, that is to sav anv physical
person representing the corporate body in accordance with its articles of
incorporation are deemed to be acts of that body which is liable for them as for its
own acts,

ce. Liability for administrative activities falling under public iaw

1. Acts of public authority

it is difficult to specify positively what are acts of public authority.
However, it is gemerally accepted that such acts are those whereby agents of the
State give orders to members of the public and which by their nature cammot be
performed by private persons.

Accordingly, this category comprises in general all acts involving the
exercise of public authority, These include: (a) all measures to secure public _
safety (police measures in the broad sense, acts or omissions concerning riots, ste},
(b) 2ll acts by military authorities etc concerning national defence, and {(c) zll
acts by other public authorities except those concerning management of State
propexty or relaticus in private law.

2. Liability under Section 105 CCA (public liability)

State liability for these acts and the damages resulting from them is governed
by Section 105 CCa. :

For such damage, the State is liable subject to certain conditions vis-a-vis
the person suffering the damage. The Greek State does not normally enjoy immunity.
The State is liable for wost acts of its agencies. However, the State is not liable
if the act (or omission) is due to failure to comply with a provision prescribed
in the general interest.

c. Liability of local authorities and other public corporations

aa. General remarks
It has always been accepted by Greek legal authors and by the courts that not
ouly the State, but any other corporate body engaged in public administration may be
liable for damage caused by the acts or omissions of their servants, This is the
same rule as is to be found in the Act at present governing the liability of public
"zuthorities.

In the Greek system, there are no variations in liability as between different
public authorities. "Public authorities” means local authorities, including
municipalities {(demes) and communes, and all other public corporations. The latter
are administrative entities set up for public ends, such as the provisiom of public
utilities, etc. There is no clear and precise definition of a public corporation.

in Greece, the liability of public authorities has always bheen approached in
the same way as stace liability. The same system applies to both under CCA,

Sometiwes it is difficult to distinguish between liability of the State or of
another public corporation.

bb. Liability under Section 106 CCA (1iability of public authorities)

According to Section 106 CCA, the provisions of the two preceding sections
(104 and 105) also apply to municipalities (demes), commun2s and other public
corporations, for acts or omissions of their servants.
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This section simply extends the system of Stat ilivy to publiic
Accordingly, public authorities' private liability is governs the provisions of
Section 104 CCA, whereas their public liability is governed by Seurion 105 CCA.

Since public authority liability is the same as State liabilivy, the two will
be dealt with together in the rewainder of this paper

B. Conditions of liability

The condiricns of liability wvary according to rhe system of
or public). However, szome conditions are common to both systems.

a. Conditions common to both systems

These are as follows:

aa. Sustainment of "damage subiect Lo compensation”

In order that the guestion of liabiliry may arise, damage must have Leen
suffered by an individual. This damage may arise out of 2 i : owission) .,
or ount of a physical action. It may be matevial or non-maieri T wust be direct

and must zffect a legally protected situation.

bb. Ezistence of an "act' or an "omissicn” atrvibnrable to the Bitate

State liability reguires that an agent of the State must have periormed an
11

"act" or an “omission',

"Act™ means any positive conduct by the State’s agent cauﬁiﬂg 4 change in a
legal situatiom or having a direct effect on a certaip state of affairs. It does
not matter whether or not it is in the form of an enforceable dscision or whnether
it is individual or im the form of a regulation. “Cmission" meane faiiuve to de
something which the agent chuLd have done, or o take measuies Favourable £o the
interested party.

cc. Existence of an "agent' committing the act or omission concerned

In the case of both private and public 1liability, the Jamage wusi have been
caused by an act by an "agent” of the Stare.

The term "agent” in Section 104 CCA is used in =2 narrower Sense than in
Section 105; it means the same as when applied to the agents of private corporations.
Section 104, which recognises State liability “aCCGldlug to the provisions of the
CC concerning legal persoms', refers to the latter regarding the notion of an agent.
These provisions are Articles 71, 68, 334 and 922 CC,

On the other hand, the notieon of an organ in Section 105 CCA is broad. It
embraces all persons to whom the exeycise of public authority is entvusted by the
State or by any other public corporation. These include civil servants and other
public officials. It iz not unecessary for there to be a permansnt sarv
relationship between the State and its agent. A temporary link is sufficient
(eg the mayor).

The State's liability does not only extend to the conduct of z natural persen
acting on its behalf; it may also attach to the cenduct of a corporace body or even
a public authority as such.

Individuals entrusted as such by the State or seme other public corporatien
with a specific task in the performence of a public service, by virtue of
regulations providing for their assistance, are not its agents
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As the notion of an agent is broader thao that of a civil servant, it must also
be taken to include ministers who, however, canncot incur personal civil liability
unless first convicted in criwminal procesdings specially preseribed for ministers.

Failing any special distinction in the law, "agents" wmust be taken to include
judges, magistrates, and other legal officers.

dd. “Internal 1ink™ between the act committed or owitted and the

performance of the ageni's duties

Liability under Secticn 104 CCA and under Section 105 requires that theve must
be an “internal link" between the act committed or omitted and the performance of
the agent's duties, ie with the functions of the service.

On this point, there has been an interesting change in prevailing opinion
and court practice: to begin with, it was accepted that there was such a link
where the agent had acted within the limits of his fimctions. Subsequently, it
was agreed that this link also exists in cases where the agent, although acting in
his official capacity, nevertheless exceeds his duties.

It ‘is now accepted that the act or omission giving rise to damage is
attributable to the service wherever the State's agent has acted in an officisl
capacity. However, the State is also liable for acts lying outside his province,
except in the case of legal zcts lying entirely outside the functions of the ageut
performing them and which may be considered ‘non-existent".

ze. "Link of cause and effeci” between the act or omission and the damage

Under both Szcticns 104 and 1805 CCA there must be a causal relatiouship betwszen
the unlawfulness of the act sad the damage suffered. That is to say that, for the
purpose of State liability, a link of cause and effect must be estzblished between
the act or omission of an organ and the damage.

b Special conditions goverming private liability
{Section 104 CCA)

The private lizbility of the State and other public authorities generally cheys
the CC rules governing the liability of private corporatioms. For instance, the
material prerequisites of liability for the acts of their agents in private law are
the same as for ail other covporate bodies according to Article 71 CC, to which
Section 104 CCA refers,

In addition £o0 these common conditions of liability, there are aliso the
follewing special conditions,

aa. Existence of an act or omission governed By 'private law"

The private liability of the state requires that the act or omission of the
State agent concerned be governed by the rules of private law.

The act or omission is governed by private law where the administrative agent
has acted outside his province. The damage must result from either an administrative
legal act or s physical actiom,

bb. Existence of an "otligation to compensate’

State private liability requires that the act or omission by the State's agent
must give rise to an obligarion of compensation for damages. Whether or not there
is such an obligation is determined by the rules of private law,
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¢, Spectal conditicas governing public liabilitry
(Section 105 CCA)

Apari from the conditious common to both systems {private and public}, the
following apply in the case of public liability:

za. Egistence of an act oy omission committed in “the
public authorigy"

iy e

Public liability devwends on the act or omission by the State’s agsant having
accomplished in the exercise of public authovity. Public authority is deemesd to have
been exercised when the State agent acts within his provimce.

bb. "Unlawfuiness" of the act of cmission

admindstration, or on grounds of the equality of individuais vis-z
services, sclely by rezsgon of the damaze or other harm caused by tigm.

However, accovdiag to another view, even since the entry ints fovuos of
there is - Stare lisbility for legitimate acts {eg on grounds cf enrichmeni
lawful cause, or pevsonal violation of the property of an individual, or acis o
an unsqual saecrifice on the part of an individual}.

Although the act must be unlawful, it is not esseatial that its
1

attributable to the persoun committing it. Under Section 105 CCA, gu
of the perxson acting for the State is not a prereguisite of Stare iia

Hormally guils, that is to say fault oo the part of the official,
the necesgary condicion of violation of the law, However, the commission of an
unlawful act without any fault on the part of the official iz not Impessible. It
happens when the unlawfulobess consists in erroneous imterpretation of a geaninel
Very obscure text.

This meanz that illegality without fault does give vise to Stare 1i
other hand, the degree of graviiy would be taken into asccount ia

lzw. In gemergl, unlawful acts of
nrocedural and substantive rules.

The Coumeil of State Act and the practice of the courts have establ
following main instances of unlawfulness: (a) lack of jurisdiction, {b) procadur
defect, {(c) viclacion of gubstantive law, {(d)} error of fact, (e) improper uss of
discretionary powers and (£} abuse of power,

The provision in the second sentence of Section 105 CCA requires that the zcv oy
Ar GTACT -

omission concerned musi not be due to failure to cowmply with a provwis nactad in
the general interest. Determination of the scope of this clause, the szparaticn of
provisions into two categories, those which protect the gemeral intevest znd thoze




which protect the interest of a person or a group of persens, and the
assignment of any particular provision te the one or other of the two categories
cause to courts considerable difficulcies.

Neither legal matters nor the courts have dealt with these questions unifermly.

One view is that the psrson concerned cannot claim compensation without having
to prove that the act complained of violates a law whose purpose is to create a
right or afford special protection fo an interest which he enjoys, since State
liability is ruled owvt if the purpose of the law violated is simply to protect the l
general interest, even where the act complained of violates an indirect interest :
of an individual. %
|
|

Another, conflicting view, relying on a narrow interpretation of Section 105 CCA ;
rules out liability only where the law violated is enacted exclusively in the general i
inrerest. A variant of this opinion is that, to exclude liability, the law viclated
must specifically create a subjective public right.

Betwesen these two opposite opinions is ocne which rules out State public
lisbility where the law wviolated is principelly emacted irn the general interest,
even wheve fhe act complained of has indireetly violated the interest of an
individeal.

The third cpinion appears the most satisfactory. The first makes the positive
rule of public liability on the part of the state virtually impossible to apply,
whereas the second results virtually in State jumunity from 1iability because there
is probably no provision enacted iIn the general interest to the emclusion of the
interests of individuals.

According to legal authors, a provision may be regarded as having been enacted
in the general interest if: (a) it is mandatory, (b) it affords the possihiliry nf

litigation and (¢} it covers the protection of certain individual rights.

C. Exclusion or limitaition of liabilicy

2. For certain public services or certain types of damage

After the general rules governing state liability were laid down in Sections
104-106 CCA, ne further rules were laid down for specific categories of State
acts. However, alongside the peneral system laid down in the CCA, there are a

. number of special provisions limiting or excluding gtate liability for the acts or
omissions cof its agents im the case of certain public services or types of damage.

The follewing are some examples:

Public services: (a) postal services {(Sectionm 55, Act No. 4581/i930),
{(b) telecommunications servicés9 ie telegraph and telephone {Section %, Ordiunance
of 4-8 July 1936 and Section 1I, Ordinance of 1 September 194%), (¢) civil sratus
registration offices (Section 5, 5 of Act No, 2430/1920), (d) monetary beard
{Legislative Decree No. 659/1948), {(e) mortgage offices {(Article 1345 CC, as
amended by Secticn 13, Act No. 4201/1%61).

Damage: (a) damage caused by government vehicles (Section 13, Act Neo. 3950/1911),
(b) damage caused by international treaties (Section 2, Act No. 102/1936).

b. Owing to the particular nature of the measures taken

aa. Acts of government - acts of policy

If a public agent carries out an act of goverument or political aet (eg an act
concerning the political or iaternatiomal function of the executive anthority), is
the State liable undsr Sectiom 105 CCA? This is a moot point. Two diametrically
apposing views have been put forward:
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The first is that the court trying the case for damupes iz earitled also to
consider the lagality of the act of government, fasofar as it may consider the
legality of any administrative act. It may, therefore, award dawages if appropriate,
despite the fact that the act complained of continues to be wvalid.

The second view is that the court cannot award damages t¢ compensate for harm
suffered as a result of an act wvhich the Council of State has alveady found to he
"an act of government". According to this view, since the desision by the Council
of State has the force of res judicata, the lower court is bound by ir. If no such
decision has been reached, however, then the court is free to decide.

It is the first opinion that has prevailed. Consequantly, the State is liable
for acts of government or acts of policy.

bb., Acts of war

Except where there are special legislative provisions (eg Acts Nes. 2109,
312571924, 3306/1925, 812/1943 etc), the State is not liable for damzge dus Lo acts
of war.

War damage meazng damage resulting from cpevations necessitated or caused by
war and national defence, eg loss, pillaging, atrocitiss, etc.

This principle of non-liability is based on the noticns of vis major or chance.
Since the end of the second world war it has been possibie to compensate for
war damages in the form of lump sums under special legislation and televant

international treacies.

ce. Legislative acts by the adminisiration

According to the predominating opinion, legislative acts by the administration
do normally give rise to State liability under Section 105 CCA.

Such legislative acts include: (a) presidential decrces (formerly royval decrzes),
(b) orders made by ministers to issue regulations, (c) cabinet orders, {d) police
regulacions and (e) public corporation by-laws and articles ¢f incorporation.

Liabiiity avising out of acts in this last category is governed by Section 106
CCA.

Contrary to the opinion mentioned above, there is another which rules out
liability for legislative acts by the administration and for legislative omissions,

in the same way as legislative acts by the legislature proper,

dd. Judicial acts by the administration

Judicial acts by agents of the government may incur State liability under
Section 105 CCA in the same way as the judicial acts of the courts.

The government is deemed to engage in judicial activiry where the law gives
adminigtrative agents judicial functions (eg in cases where poiice officers perform
judicial investigation functions).

c. DOwing to the special legal position of the State agent concerned

In Greek law, State liability cannot normally he excluded or restricted by
reason of the particular legal situation of the agent concerned.




The following ave scome speciazl cases:

aa. Actsg by the Head of State

According to the 1975 Comstitution, the Head of the Greek State is the President
of the Republic.

His acts, eg presidential decrees, may give rise to State liabilicy under
Section 105 £C4.
bb. Cabiner acks

State liabilitv may also be incurred as a result of Cabinet acts,

d. Other restrictions or exemprions from state liabilivy

There are 2 number of principles in the Greek legal system which, although not
relating to the above-mentioned agents or acts, nevertheless influence the system
of Btate liabiiiey.

e

Av}
v

{a) vis major, (b) self-defence (Article 284 CC) and

These principles
e he injured party's own fault (Artiele 300 ccl.

(c) damage caused due to

-t v

e. State liability towards foreigners

it is unanimously accepted that the rules of the Greek State liabilitv system
apply to foreigners ss well as natiomals. However, this conclusien is arrived at by
different means.

Some euthoritles invoke Article 4 CC, which reads: "aliens shall enjoy the same
civil rights as natiomals", whilst others refer to Article 5, 1 of the 1975
Constitution, which provides that all persons in Greek territory shall enjovy
absolute protecticn of their life, honour and liberty without distinction as to
nationality, wace, language, religious or political comnvictions,

It is no doubt the latter provisions that provides the best basis for
afforing forsigners the same treatment as Greeks.

O, Mode and exteni of compensation

a. Harm apd damage for which the State is liable

The State is lisble vis-3-vis the injured party to the extent that the €O
makes the relevant agent responsible for compensating the individual concerned,
The applicable provisions are accordingly Article 288, 299 and 932 €C, which lay
down general rules governing cowpensation, and Article 904 CC governing enrichment

without legitimate cause,

]
o
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Consgequently, the State is liable for positive damage and loss of earnings
suffered by the individual (Article 298 CC). It is also 1iable, in the case of
non-matariazl damage, for compensation in money, in cases laid dowm by law
(Article 299 COY,

Since it is a matter of a special unlawful act, the State is liable for not
cnly material but alsc aon-material damage,

b. Mode of compeasztion

Where che State is found Iiable, the damage or loss concerned must ba made good
in money terms. There is no entitlement to compensation in kind.




By virtue of the separation of powers, the courts hsave no sutherity o
reguire an administvative official to make an order, or to prevent him from so
doing or from performing the acts attaching to his duties, except afrer z dacision
by the Council of State or the ordinary administvative courts,

¢. Extent of compensation

The government department responsible must compensate the injured vavty for
all the damage sufferad, Cowpenszation is not confined to loss of actusl propsriv.
Loss of earnings or of enjoyment are also subject to compansation uvnder Avticls 2938
cC.

Nor is cash compensation limited to a specific figure.

The extent of compensation is not assessed zccording to ¢he sericusness of the
fault committad by the state zgent concerned,

Howevar, the behaviour of the victim may afford grounds for veducing ow
refuaing compensatlon.

E. Frocedural aspects of liabiliny

a. Formal conditions

To dimstitute procesadings in liability, the injured paviy must
before the ordinary courts, Ne prior dec151ow by the administra
regquired.

Claims to ceompensation for damsge csused by the State are harrved afrer five
vears. Claims by public officials are barved after two years and by military
officevs after one vear.

b. Juyisdiction

Jurisdicrion in State 1liahiliiy actions has laim and w*l] continue for a shozt
time te 1ie with the ordinary ¢ ivil courts
The courts holding jurisdiction iw gtate 1iability sctions ars determined by
Article 94 of th 19275 Constitution. This provision lays dovm th
actions (Such as State liability actions) are a mattey for the ex

adwninistyvarive courts sat up uader Legislative Decree No. 384;;19
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Howavwer, Article 94,2 of the Constitution stipulates thar administrative actiop
concerning State liability which have not yet bezen transferred to the crdinary
administyative courts continue to be the responsibility of the judicizi (civil)
courts. However, according to the sawe provision, this traasfer must he effecied
within five years from the entry into force of the nsw Constitution, that is to say
by 10 June 1980, wmless this time-limit is extended by law.

When this transt has been completed, jurisdiction in matters of 3tatre
liability will bz as lLOWS. claims under Section 104 CCA will continue to lie fo
the civil courts; clalms uvnder Section 105 will fall under the jurisdictics of the
ordinary adminisirative courts.

c. Proof

v
i
o
r
T
m

In matters of private liability, governed by Section 104 CC4, it is
plaintiff to prove all the elements of State liabilirty.

On the other hand, in public liability cases, as governed by Seciion 105 CCA,

in the absence of any special provisions, the civil courts must examine ex officio
the legal and marerial conditions on which State liabiliecy depends,
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Where assessment of damage is concerned, there are no special rules for public

liability. Accordingly, it is left to the court to make its own assessment in the
course of the proceedings.

d. Res judicata

The courts are in ne way bound by any previcus decision By an administrative
authority ruling that the bekaviour of the defendant was lawful or unlawful. Thev

are, however, bound by a previcus decision by another coure, according to the general
rules of res judicata.

€. Enforcement of compensation orders againgt the Statfe

Enforcement of a compensation order against the State depends omn the
compensation concerned. Confiscation and forced management orders may not be made
against the State, Wor can the State he obliged to perform or not perform, excrRpE
in pursuance of Section 50 of the Council of State Aet.

F. Liability for acts by legislative agents

a. Liability for legislative acts

According to Article 26 of the 1975 Constitution, the legislative fumction is
exercised by the Chamber of Deputies and the President of the Republic.

In the Greek legsal system, there is no State liability for legislative acts ot
omissions by agents of tha legislature, except in the case of administrative acts
issued under legislation contrary to the Constitution.

According to Section 105 CCA, unlawful acrs by public agents also include
non-conscitutional legislation. Such liability is derived from the fact that the

notion of an "agent' alsc includes legislative agents; Section 105 CCA makes no
distinctior in this respect.

Damage due to the adoption of a non-constitutional provision will normally arise
cut of the execution of an administrative act based on that provision, in which case

the agent concerned is not the legislative body, but the agent issuing the
administrative instvument.

However, the predominant opinion holds that. State tiability is incurred not by
-any non-constitutional act, but only by such acts as infringe the rights of
individuals, as formally recognised by the Constitution.

According to a recent opinion, however, the State is liable for the

legislative acts of its agents wherever an enactment causes damage to the rights,
in general, of individuals.

On the other hand, if a legitimate constitutional act causes damage to
individuals, the State is not ifable.

b. Liability for non-legiglative acts

As regards acts by agents ofrﬁarliament (eg the President of the Chamber of
Deputies} outside their legislative functions {eg administrative decisions such as

the appointment of staff), the State may be liazble under Section 105 €CA, which
mzkes no distinction between types of State agents.
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G. Liability for acts of the judiciary

a. Liability for judicial acts

The guestion of whether improper judgements by courts and tribupnals incur
State liability cannot be answered simply., There are three main cpinioms. The
first accepts without distinction that the State, according to Sectious 104105 CCa,
iz not liable for the acts of its agents which, by virtue of relevant provisions of
the Constiturion {Articles 82-98 of the 1952 Constitution or Arvicis 26,3 B7-10{
of the 1975 Counstitution), éxercise judicial functions, independently of the
executive (eg courts, magistrates, etc).

The se2cond view holds that the State may be liable only in cases specifically
provided for by law, in particular by the Code of Criminal Procedure.

The most satisfactory is the third opinion whereby Section 103 CCi prescribaes
State liability for acts or omissions by judicial organs, relying mainly on the
argument that Section 105 CCA makes no distinction between kinds of State agents.
It 1z added, however, that the application of Section 105 (LA must be combined with
the Avticle governing actions for demial of justice.

. Ligbility for non~judicial acts

in the case of non-judicial acts by the judiciary, State lishility way ne
doubt oz incurred under Sections 104-3105 CCA. )

H. Personal liability of persons acting for the State

The perscunal liability of persoans acting for the State does pot ohey the same
principles eccording to whether the activity in guestion is governed by private iaw
or public law.

a. Private law of persomal liability

Under Section 104 CCA, the CC rules applying to damage arising ovt of acts or
omlssions by State agents concerning the State's private activity.

I~
hEY
M

These rules may be found, for example, in Articles 71, 284, 285, 298, . 300,

334, 487, 488, 914, 922, 1345 CC, etc.

Consequently, the personal liability of persons acting for the state by reason
of thedr privatz law acts is governed by these CC provisions,

b. Fublic law of persomal liability

In cases where the activity giving rise to the damage is carried out in the
sphere of public law, the liability of State agents is not governed By a single set
of rules., It depends on the special status of the persons concerned,

aa,. Liability of persons subject to the Civil Setrvants' Code

1. General remarks

The present Civil Servants' Code (hereinafter CS0C) is the 1931 Civil
Servants' Statute {(Act No. 1811/1951), as subsequently modified and codified
{(Presidential Decree No. 611/1977}.

Apart from State administrative officials, the officials of local public
autherivies {(by virtue of Section 39 of Legislative Decree No. 1140/1972), as well
as the staff of public corporations (in pursuance of Royal Decree No. 23/31.12.1955
and Article 86 C8C) are subject to the CSC rules as regards civil ligbility,
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No privr suthorisation Is required to Bring an action against public officials
or the employees of local authorities or other public corporations, in pursuance of
Articie 104.3 of the 1975 Constitution {Article 19 of the 1952 Constitutiom).

The personal liability of the persons mentioned above is at present governed by
the provisions of Article 835 (SC.

2. Liability of officials towards the State

According to Article 85, 1 CGSC, officizls are liable for positive damage
caused to the State and for compensation which the State has been obliged to pay
to third parties. The official must have committed or failed to carry out an act
wilfully or through gross negligence. 4n official is mot liable for negative damage,
as in cases of only slight gegligence,

ilnder paragraph 3 of the same Article, the rules of civil law apply in cases
where several sfficials together have caused damage to the State,

3. Lisbility of officials towards the public

Aceording to the last sentence of Article 85, 1 C38C, officials are nmot liable
to thivd paviies for acts or omicsions in the performance of their duties,

]
23]

pecigl lisbility for the management of public funds

Avcording to Article 83,4 of the C8C, civil liability for the mamagement of
public funds is gcvs nied by epec1al provisions.

5. Liability of officials of local awthorities

Section 3% of Legisiative Decree No. 1140/1972 provides that the relevant
provizions of the {5C econcerning the liability of public efficials shall apply
similarly te the ¢fficials of local authorities.

6. Lisbility of officials of other public corporations
According to Articie 86 (SC, the provisions of Article 85 CSC concerning the
liability of public officials apply similarly to the officials of public corporations.

Such officials are 1lisble vis-3-vis the corporatioms by which they are employed.

bh. Liazbility of officials not subject ro the CSC

1. General ruoles

The liabilicy of officials not subject to the CSC (eg court officials, staff
of the Chamber of Deputies ete) is governed by Section 105 CCA.

According to this provision, public officials are liable jointly with the
State, Lisbility is cumulative. The following system has been developed by legal
writers zand the courts:

If the act giving rise to damage is simply unlawful, without any fault being
committed by the official, the State alone is liable.

On the other hand, if the unlawful or improver nature of the act is
utable o the uzf;c_a;, liability ig incurrad by both the State and the




In the latter case, the victim can chose berween bringing an action against
the cfficial personally or against the State. Most choose the latter altermative,
bacause of doubt as to the financial resources of most officials.

Z. 8pecizl rules pgoverning the liasbility of miniczers, judges and
magigtrates, military personnel and other officials

Ta addirion te the provisions of Section 105 CCA, there are specizl tewts
governing the liability of government ministers, judges and magistrates, militzry
personnel, judicial officials and cartain other categories of officials. Some of
these texts are e¢xactly the same as Article 85 CSC, eg Article 38 of the J
Officials’ Code (Legislative Deeree No.. 1025/1971).

¢. State claims against officials

Where the State has paid compensation for damage following an aciion by the
injured party, it in turn has a claim against the official whose conduct ineurred
the State's liabilitry, However, such cases are not govarned by Sections 104106 CCA.

as. Officials subject to the (¢SC

ror svaff subject to the CSC, the questicn is governad
Accoyding to pavagraph 1 of this Article, 2 public offfeial
Stata for all pesinive dawage he causes wilfully or through
performance of his duties., Ys is also liable for compensation paid by the
third parties by resson of acts commitred or omitted in the performance of hi
whether wilfully or theough gross negligence.

Furthermore, according to paragraph 2 of the same Article, the appropriate civil
or administrative court may, in the event of negligence, after assessing ths sgpecial
circumstances, attributa to the official a part of tha damage suffered by the State
or the compensatilon which it hzs been obligad to pay.

ubiect to che (€38

W

bb. OQfficials notr

In the ateence of specific provisioms, Articles 487-488 (C apply. Thess enzble
the Stata to recover dsmages paid from the offieial responsible,

The State is net obliged to invoke the lisbility of its officizis in this way.
But if ir does ner, it must follow rhe special procedure jaid down for settling

State disputes in the interests of the service,

d, Claims by officials agaiust the State

Whether or not an officiz) has a claim against the State in cases whers zan
action bas been brought againet him by the victim depends on h¥s statng.

2a., Officials subj=et to the CSC

of officials esubject to the €SC, there is mo question of a claim
ticle 85 CSC rules out liability on the part of the ofificial

Iia the casq

the St ¥

¢ and hence alsc rules cut a claim against the Srate.
g

against Sta
towards thivd p

bb. Gfficials not subject to the C5C

In the czse of other officials not subject to the CSC, the guestion is
governed by Sections 104~106 CCA, particularly the last sentence of Scorion 105,
which stipulates that the official concerned is also "jointly liable with the State".
Kelations between co-debtors is also dealt with in Arricle 487 CC.
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TII. CONCLUSIONS

After a brief survey of the Greek system of the liability of the State and
other public authorities, the following conculsions may he drawn:

The present system recognises State liability and the liability of lecal
authorities (municipalities and communes) or other public corperations, in respect
of all State activities, whether in the private or public sectors.

The Greek system is virtually the same for the State and for other public
authorities.

Forthermove, only the State's private liability under Section 104 CCA, and only |
in respect of certain acts, presupposes guilt (fault) on the part of the State's '
agent, whereas the State's public liability under Section 105 CCA is based
exclusively on the unlawfulness of the agent's acts or omissions, independently of
guilt. It may be corcluded that the Greek system of State liability is, in the main,
one of strict liability. '

It is also obvious that the Greek legislator seeks to limit to some extent the
cases which give rise to the State’'s public liability. For instance, the Greek
system prescribes the extent of such liability, partly by limiting it to acts or
omissions of the public authority and, secondly, by limiting it to cases of viclation
of legislation enacted in the interests of individuals, thus ruling out State
1iability arising out of the violation of legislation enacted in the general intervest.

In any event, it may be said that, apart from these cases, the Greek system of

State 1iability and the 1fability of other authorities affords individuals complete
and satisfactory protcection.
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The Liability of the State in the Law of
IRELAND

by
Professor Robert F V HEISTON
Trinity Coliege, Dublin

The position in Ireland is governed by the writre
the orgams of the State can only act in accovdancs wit
interpreted by the Supreme Court., Previous law is in
consistent with the Constituticn., The Supreme Court has held
is a jurdistic person capabie of being sued and held vicariousi
of its servsnts. It is not protected by any doctrime of sove 5
Scevereignty uwnder the Constitution rests in the people, not in ths
feudal maxim that the King can do no wyong has no place in s demooy
State.
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Similay primciples gowvern the liabili
damage caused by theiy agents. So
ig concerned, there is a vapidly ds
in a way which would not have been e:

The history of the matter is 23 follows. In 19322 the Er sh ~zﬁ° State bacame
an independent menber of what was then called the Brit '
existing common law wes taken over and applied by t
cccasions they recognised that the State had inheril
the Bricish wmonarch and therefore could nei be sussd. : : fhat
the citizen could proceed by petition of vight in rases whare the gan@AG int alleged
a breach of contract rather than z fori.

T s
he courts in Uaﬁllﬁo Qo several
T

he immuﬂiav Frov auit of

The first change was made by the legisiature in 1833, The Road Traffic Act
of that year, section 170 {(now szection 3% of the Civil Liabilivy Aer, 1351},
provided that a person injured by a State~owned wahicle could spe the Hinister fov
Finance without obtaining the consent of the Attornsy Geﬁezal a5 1f the Mini=ztex

,
[
,
o

for Finance were the employer of the driver af the wvshic ta
proceeded on the fiction that thz Minister was the me]oy v of the d4r
Irish constiturional theory, as in Englisii, both the HMinist: nd the 4
however humble a posziticn in the official hievarchy & ;
fellow servants of the State or the pepple. HNevarthel
provided a simple and effecrive wmethod cof deziing wirh
more acute with each passing vear. (It is interesting

were only 536,000 vehicles vegistered in the Free State only 410 weve
owned by the State itself.} It is also interesting tc note that i this pariicular
area the Irish legislature anticipated z reform which was not mades in England until

the Crowm Proceedings Act, 1947.

But in the azrea of other wrongs arvising out sf aged
otherwige along the highway the Irish legislature lagged
inm 1947, in the Crown Progcesdings Act, finally abolizhed
King can do no wrong. It ds also worth noting that ths Irishk ch;sld
lagged behind that in other ecountries. JIn Franee the State was he 1
in Germany in 1896 in Ausryalig in 1903; in South Africs in 1910 an
States in 1945, The reason for his was frankly conceded by succas
to be the possibilicy of finapcial strain on the public excheguer,

=t
sh, whicb

The change in the position was thersfore mads by the courts znd not by the
legislature. In Macauley v. Minister for Posts and Telegraphs /19687 T.R. 343
the plaintiff sought a declaration from the High fourt that the Minister was obliged

is
to provide him with a proper, veasomably efficient asnd effective telephione service.




Section 2 of the Ministers and Secretarvies get, 1924, required that the permission
of the Actorney Generzl had to be obtained before 2 citizen could sue a Government ;
Minister. In this case the Attorney Genzral had refused his permission and the '
question was whether the requirement was consistent with the Constitution.

Mr Justice Fenny held thatr the necessity for the Attorney General's consent was
unconstituiional because it prevented the citizen's right under Article 40, sectdieon
3, subsection 1, of the 1937 Constitution of free access to the courts to viandicats
his rights.

Cn 18 Seprember 1965 Miss Kathleen Byrne suffered persomal injuries as &
vesult of a fall caused by the collapse of the fcotpath outside her home at Bray
in County Wicklow. The collapse of the foctpath was alleged to be due to the fault
of a cable~laying crew from the Deparimenr of Posts and Telegraphs. The individual
membars of that crew ware no doubt personally liable in negligence or in nuisance
but, equally certainly, they were not worth suing. It was also certain at that
stage, or thought to be certain, that the employers of the cable-laying crew were
not liable, even though as private employers they would have beern so liable, The
employer was not, of course, the Minister for Posts and Telegraphs who was a
fellow servant of the Ivish State or the Irish people, but the State itself.
Hevertheless Miss Byrne was advised to sue the People of Ireland and the Attorney
General. The Chief State Selicitor accepted the summons on behalf of the Attorpey
General but gueried the cight of any citizen to sue “the People of Iveland". By
consent the High Jourt ordered that "Ireland" be substituted for "the People of ;
Ireland" znd that the preliminary issue as to whether any action lay against Ireland
and the Attorney Gensrzal should he tried by a judge sitting alone. 1In Qctobar 1968
Mr Justice Murnaghan followed the existing authorities and held that Miss Byrme's
action was not maintainablsz, Ap zppeal against his decision was heard in February
and March 1969 but judgement was not given wntil 30 July 1871, 8o, sltheough the
plaintiff had been kapt waiting for a long time for a faveurakie decision, it was
a landmark in Ivish conatitutional law when it was deiivered.

Thus in Byrne v. Irelend /19727 I.R. 241 the Supreme Court dealt with the whole
problem in 2 comprz=hensive and sweeping series of judgements, The impact of the
decision of the majerity of the Court in Byrne v. Ireland can he seen most clearly
by reference to the dissenving judgement of Mr Justice FitzGerald, The judge said:

"In wy view, the extension of the iiability of the State as a juristie
pPerson te the law of tort iavelves such a radical change in the accepted
view both of the courts and of the legislature that this court should
dectine to undevtzke such a step., Such an extension of the meaning of
Juristic person would appear to leave the State liable to the same combrol
and sanctions which arve applicable te a private individual, including the
criminal and bankruptey jurisdiction,

If the liabiiity of the State for the tart of a public servant is te he
established, in wy view it should be imposed by the legislature as has
already been dome in this country wunder the Road Traffic Act and the
Workmen's Compensation Act."

But the majority, no doubt recognising the political truth that the
legislature had proved itself uvnable or unwilling to make the necessary reform,
held that the State could be sued for the following reasons. TFirst, the sovereignty
of the State referred to in Article 5 of rhe Constitution did not render the People
immune from suit. As it was the People who had created the State by a plebiscite in
1837 they alone vossessed sovereignty. |

Secondily, the Court raferred with approval to developments in ocher
Jjurisdictions which have zlready been mentioned above. Thirdly, the Court
emphasised that the State estsbiished under the i937 Constitution was a modern
republican State which was wninfluenced by feudal concepts such as the monarch being
unable to be sued in his own courts.
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Feurthly, the importance of eaquality bafore the law guarant
zection 1, of the Constitution was emphasised and finally the
Article 40, secticon 3, was stressed, This is the provision which

by Avticle 40,
tance of

ireas the

redqu
A\
State to vindicate the personal rights of the citizen, and oune of the personal vighes
egiigent servant

of the citizen is undoubtedly his right te sue the employer of a n
in tort,

The majority alsc considered the practical difficulties which migh
snforcament of a judgement against the State, The marter waz dispose

"If the plzintiff is successful, in the ordinary way thz damages would be
assessed during the course of the tr ~ial; there would seem to be no reason
to believe that the necessary monles to meet the decree would noet be vored.
That would only be what would be normally expected in a Stacs governed
according to the rule of law, and there would seewm to he ne veason to
believe that the State would not honouwr its legal ou1lu3h_on "

ﬁxparlence in the six years since the judgement was delivered has borne out this
pradiction. The Ivish State is a constitutional ovganism which obgerves tha rule

-~

24 laﬁ in its dealings with its own citizens as well as with other Sta

the principal task of the judgements of the majoriry of tha Supreme Courr was
abilsh & constitutional justification for the decision aud to answer certain
cal oojections te it, Im this the judgement succesded.
ain khe =sxact extent of the Qtate‘s 1iabil*ty in tort., The jud: nts seén
Lo z2dopt what has been called the "master's tort theory” of wvicarious hiliry,

In shert, before there can be recovery against the Irish Stare the plainTiff must
ehow that there is some servant of that State who has commitrted a horL - normal by
the tort of negligence, Difficulties may arise here 1f the plaintiff wishes to
allege that the State personally has broken some duty which it owes to him ~ i

the personal duties of an employer to provide a safe svstem of werk., In this
respect the English Crown Proceedings Act, 1947, section 21, is supericr in that it
zpecifically covers this problem.

it is also uncertain how far the wide range of persons emplioyved in or
under a modeyn State can be regarded as servants of that State., For example,
are mewbers of the police force, members of the armed foreces and judges State
servants or pot? The liability of the police is 2 particularly difficuit qus
partly because actions for assault, battery or wrongful impriscament are faivl
common, and partly because Irish law, in theory at any vate, adopts the former
prirciple of English law that a police officer is merely » person doing £ 0aY
what any private citizen might do voluntarily #f he so wished. In shori, a poiice
officer, in the antique theory of the common law, is an independent officer of tha
law for whose acts and omissions nobedy is really respomsible, In Englsnd this
problem has been solwed by the Police Act, 1964, section 48, But in Ireland the
iz nc judicial decisior on the matter. In practice such legal authority as e
in the way of dicta rather than decisions, indicates that tHe police are indee
gervants of the State. It is uncertain how far there Is 1iability iy frish 1aw
for mistakes wade by Ministers or ecivil servants at a planning Zevel as distine
from an operational levei. Probably the courts would follow the trend of Eug :
decisions on this point and hold that there Is liabiiity for mistakes made only at
operational level. There is probably no liability for judicial erravs. The
Constitution specifically recognises that judges are iwmune frow zcicion for
official acts. There is therefore no tort committed when a judge makes an error
and as there is no tort there can be no vicarious liabilicy for it under the
reasoning in Byrne v. Ireland. 7Tt is also uncertain how far rthere would be

liabiliry for administrative agencies when they are required under the familiar
principies of adminiscrative law to act judicially - ie in plauning metters.
Perhaps sovch a function can be classified for the purposes of Articia 37 of tha
Constiturion as a limited judicial function 2nd is therefore immme from action.




There seesis to e little doubt that wewmbers of the armed forces are servants of
the State for purposes of vicariowvs 1iaBilfty in tort. Indeed, in this tespect,
Irish law is somewhat broader than FEnglish law. In Ireland the State has assumed
responsibility for a negligent act committed by one serving soldier against a second
soldier. Such anm action in England is precluded by section 10{(1} of the Crowm
Proceedings Act, 1247, Tn Ireland also the important decision in
The State (Gleeson)} v. Mipister for Defence (1976), I.R. 280 holds that a soldier
can only be diswissed if the army authorities follow the principles of constituional
justice or natural justice. Finally, it may be asked whether the recognitien of |
the general right to suve the State in tort laid down by Byrne v. Ireland in any way
supersedes the particular statutory righr first created by the Road Traffic Act, 1933 !

|
If

and now re-enacted by section 59 of the Civil Liability Act, 1%61. It can only be
said that in practice the remedy provided by section 59 is regarded as a compre-
hensive cne which is suitable for processing the overwhelming majority of road
accident claims against the Stcate.

Local government

The system of judicial conitrol of administrative authorities in Ireiand is
largely an inherited legacy from British rule. County Councils and Urbam District
Councile are subject to two main ways of controlliing administrative excesses -
political control and judicial control. Political control derives from the fact
that in theory a Minister of State is respomnsible politically for all the acts of
his subordinates. (I% might here be noted that before the decision in
Byrne v. Ireland theve was the curious parvadox that a minister might be politieally
responsible for the wrong of a subordinate when he was not legally responsible.)
Such political contvol is wainly enforeced nowadays by means of questions in the
Dail but this technigue is of guestionable effectivenmess. Further, in Ireland
political control does not extend to the decisions of numerous State-sponsored
bodies which are 2 fezture of the econmomy. There are over eighty State-sponscred
bodies of various kinds, some of extreme importance such as Coras Towpair Eireann,
the State transport concarrn, and others being littie more than advisory committees.
These bodies display 2 bewildeving variery of legal and financial structures -
there are statutory corporations, public or private companies, and unincorporated
bodies. The courts have also been specifically entrusted by the Constitution with
the task of examining the questiocn of the validity of any law having regard to the
provisions of this Constitution. "Any law" in this sub-section means any post-1937
statute emacted by the Oireachtas. The Supreme Court has showm an increasing
tendency over the last two decades to review the validity of such statuctes and,
if necessary, hold them uncomnstituticnal,

The court has also insisted that the executive branch of government should
remain within the four covners of the powers granted to it. The court has been
particularly vigilant to ensure that judicial power is pot exercised by persons or
bodies other than judges appointed under the Constitution. So the court has held
unconstitutional the statutory right of the Incorporated Lew Society of Ireland to
strike a solicitor off the Roll: the statutory power to prohibit, within the frame-
work of the Crimiral lew {Amendment) Act, 1935, the importation of contraceptives;
the making of an ovder permitting shops to be open during hours otherwise prohibited
merely on the grounds that it would facilitate persons holding certain religiocus
beliefs. ]
|

In recent years, judicial control has extended into the area of purely
executive or administrative decisions which were at one time thought to be immune
from review, at least if the local or statutory authority in question had acted in
good faith and reascnably, In the East Donegal Co-cperative case (1970}, I.R, 317,

the court specifically held that even where general and unqualified languaze is used

empowering an authorify to do something, such language does not vest the authority

with arbitrary discretion in these matters. The discretion of the authoricy must be |

exercised having regard to the objects of the empowering Act and the Constitution
|

itself, There is hieve 2 striking resemblance to the similar decision reached by the

- 136 -




House of Lords in the Padfield case in 1968. There is also a resemblance with the
decision of the House of Lords cutting down the scope of Crowm privilege in the
Supreme Court decision in Murphy v. Dublin Corporationm {1972}, I.R. 215, in which
the court held that the certificate of the Minister of State that production of the
document or the class of documents would be contrary to the public interes: was

not conclusive, but could be reviewed by the. court itself.

In summary, it can be said that while the Republic has followad the Snglish
practice in providing no special courts for the determination of digputed questions
between the citizen and the State, and also making, as far as is possible, all such
questions private law questioms relating to the scope of vicarious liability in toxt,
yet it has added an exceptional or unusual public law dimension to the problem by
stressing the importance of a written Constitution within the ambit of which all
powers and discretions must be exercised.
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The Liability of the State in the Law of
ITALY '

by
Mr R IANNCITA
Stare Councillox, Rome

The liability of the public administratioun has been constantly admitted for
damage caused by unlawful acts of the administration. The basis for this Ziabilite
is the nesd to compensate the "damum iniuria datum”. On this basis, the fellowing
conditions must be fulfilled in order to determirve that the public administration
is liable:

1. exictence of an act contra ius attributable to the public administraition;
2. incidence of this act on the subjective rights of a citizen;

3. relation of causality between the administrative act and the damage caused
to a private varty:

N fault of or frauvd coumitted by the civil servant imvolved.

The damage astifributable to the public administration may be caused by acts
under the ordinary law (eg non-fulfilment of a contract, collapse of a2 building,
owned by the public administration, which neglected maintenance; imperfect
comstruction of a2 public work; an accident caused by a2 wehicle, which was driven
by a pueblic ewployee on duty). The damage to the citizen may result from an
administrative act {(which is the expression of a public function} {(eg a decree of
expropriation; administrative sanction; dimposition of a lecan; refusal of
admission to a profession).

There are mo problems when the damage was caused by an act which is covered by
the ordinary law; in faet, this act is treated as any act comumitted by an ordinary
person.

When the damage was caused by a2n administrative act, the indemmification of the
citizen and the liability of the public administration necessitate the declaration
~of the unlawfulness and the annulment of the administrative act.

The latrer rewains valid up to the moment of irs annulment and until this
moment it must be treated as am act of a public authority, having competence to
affect the interests of the citizens. For example, an unlawful act of expropriation,
until its annulment, 1is an act capable of transferring the expropriated cbjects
from one subiect to another, the latter being obliged to pay only the indemnity for
expropriation (this indemnity i8 due on the basis ¢f a lawful act}. Dismissal
invelves the removal of an employee from service until such dismissal will have been
cancelled. The plaintifffs claim, on the grounds of the unlawfulness of the
administrative act, is possible after a judicial or administrative procedure, which
ends with the quashing of the administrative act,

The quashing of the adminigtrative s:t permits indemnification without the
obligation of proof of fault on the part of the officials who participated in the
procedure which led to an unlawful act.

This approach was justified on the ground that it was impossible for a civil
judge to comtrel aw administrative action. This impossibility was considered to
be a comsequence of the principle of separation of powers. This theory was
abandoned, however, because under Articles 24 and 113 of the Constitutien, any
administrative acticn (beth publie and private) can be controlled by judicial
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authority {both civil and administrative). Under the present Congiiiution, it is
inmpossible to admit a limit to judicial authority im relstion te the public
administration., Such a limit would be tantamount to reducing the judicial
suarantzes given to the citizens in relatiom te the public administration. In facr,
the problem of fault can be considered as having been overcome beczese the law has
been gradually modified in the direction of objective faultr, independsurn of any
proof of fault or fraud on the part of the subject liable.

Many lsws govern sperific cases of objective 1iability (damags suff:
a regult of zn act committed by an employee of an entrepreneur (Articls
Code); damage caused by children, apprantices {Article 2048 Ciwvil Coae)
(Article 2052 Civil Code); damage arisen in connection with the collaps
building (Article 2053 Civil Code)}. ’

There is a limit to liability when an injury was suffered as a result of 2
casual accident, force majeure, or an unforeseen svent. It is Zmpossible (o take
inte account casual accidents or force majeure, when an administrative act is
involved., The latter requires deliberation, preliminary investigetricn, and

ndependence of decision. When an adminigtrative decision is inwvelved which was
taken on the basis of “vis cui resisti non po*&"t”, or when the public employee
zoted under duress, it is necessary to conclude that the adminisivatiwe decision
is net an exercise of public authority, '

Administrative liability requires, howewver, the zxistence of z oo
employment in the public service, It is admitted that there is an infy:

5
PUDllC service, when the public servant makes a decisicn with selfish o=}

ncentions, An act is considered to be selfish and frauvdeient when the =1 @
#ntentlonally for the purpcse of satisfying & personal interest {eg making a decision

affecting personal liberty om the grouad of pergonal revenge) . This conciusion is
an improvenent compared to previous sclutioms, according to which thewre was no
administrative liability when an agent committed & rrime in the ewercige of his duties,

At present, manslaughter, committed by a civil servant in the sxercise of his
duties, raisas the guestion of the liability of the public adminiztration. The same
applies when a policeman intentionally kills someone while ou duty. '

Adminisivative 1iability requires injury teo a right, It is not sufiicient Eo
have an interest in claiming compensation. It has been denied that the unlawful
refusal of a building perwit would give rise te a claim to compensaticn, even if
the act was subject te judicial review or annulment. :

This theory is based on the ahsence of a "ius aedificandi® until the parmit
is granted, This theory is at the moment being strengthenszd by the cowing into
force of the law of 28 January 1977, Ne. 10, according to which the vo¢51ﬁJ1;t} to
comstruct a bullding cen derive fkom an administrative concession,

The administrative liabiiity is pre-emwinent, ie it is not dﬂvenaﬁn* ot the
personal liahility of the employee, The public administration together
with the public emplovee (Article 28, Comstitution), but the grounds for
administrative liabkiliry are not dependent on the ohligation for the zrployee To
indemnify the injured party. The public administration is liable fov zn injury or
loss caused by an emplovee, But these events are attributable, from 2 legal point
of view, to the public administration.

The latter, alsc, is liakle for its cwn acts; fovr this reason, the limits
on the liability of employees camnot be applied to public adminisrraction, which is
liable also when the employee is not. Tor example, the doctor ov surgscnm in a
pubklic hospital is liable for damage which has been causad by serious nagiigence
{(Article 2226, Civil Code); the judge is lizble for the damage which he caused
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intentionally (Article 55, Code of Civil Procedure). In spite of this, the public
administration is liabie when the doctor, surgeon oxr-judge acted in fault. The
liability of the public administration is not tenable, however, as was stated above,
when an employee acted for 2 selfish motive.

The public administration can be liable also for lawful acts when these have
caused 2 less 5 a private party. This liability, admissible only in specific cases
specified by the law, is justified in order to avoid that specific benefits to
society covrespond to disadvantages to private parties.

The judgement whereby the public administration is ordered te indemnify the
damaged private body determines the problem of the execution of that judgement. The
jindividual can bring his action for execution of the judgement before the civil judge,
with the aim of obtaining the fulfilment of his right against the property of the
public admigistration (real estate, money, personal property). Nevertheless, the
courts have sustained that the property of the public administration is not covered
by executive procedures when it has the function of satisfying public intevests, This
attitude pives rise to a seriocus limitation on the execution of the sentence. In Tack
all goeds ot money, ovmed by the publiec administration, are aimed at satisfying public
interests. Under the law, which is in force, a private body can bring his action
before zn administrative judge, with the aim of obtaining the execution of the
judgement agaiust the public administration,

When there is a negative attitude on the part of the public administration which
has been ordered to compensate for damage, the administrative judge cam order the
treasurer of the same administration to pay the amounts specified in the judgement.

A commissioner "ad acta™, appointed By ap administrative judge, instead of an
administration which failed to indemnify, can order the treasury to pay. The
adpinistrarive judge can also order an administrative body (or official} {eg wministry
or ites directers) to insert into the budget of the State the amounts which are
necessary to cover the expenditure arising from a judgement. On the bBasis of this
insertion into the budger the treasury of the State can pay the private party. The
availability of money Is assured by the funds that are in the treasury or by the loans
given by the central bank, with the aim of waking up for any inadequacy of the budger.

With regard to public bodies, other than the State, the administrative judge can
adopt the same executive measures as are applicable to the State. In particular, the
judge can ordexy that the amount, speciffed in the judgement, be inserted into the
‘budget of the publiec body. It is clear that there thus arises a problem concerning
the financial balance of trhe public Bodies.

It is possible to achieve this Balance in the following ways:
1. reduction of optional expenses;
2. increase in income}
3, increase in contributioms made by the State, being the autherity which
is assisted by public bodies, or the administrator of public funds aimed
at financing extensive public services;
4, loans from banks.
The increase of public expenditure, which results from court decisions can lead
to an investigaticn of the causes of such increases, In this way it is possible to

modify or improve the administrative organigation or to provide better professicnal
kraining and education for public employees.
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The Liabiliry of the State in the Law of
LUXEMBOURE
by
Mr F SCHOCKWEILER
Covernment Adviser, Ministry of Jusuice

Under Luxembouyg law, Stace 1iability is governed by the saua
individuals. In the non-contractval field, these rules are wmain
Artiecles 1382 If of the Civil Code.

*-c:‘

Aceording vo 4drticle 1382 of the (ivil Code, "Aay humsn a
tu another person reguires hiwm whose fault caused the damags ¢

Th asis for 3tate liabilicy is thus fault, whether it bhe the wvoevsounsl faulr
cial, or the fault of the administrative service.

Tnis explaing why liabilicy i: iml ed To administrative acts
L behavlou* cf{ their
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State liability fully applies only to individusl aduiniscra

g. ¥or it to bz put into operation, the injured party mush
neorrect behaviour on the part of the person who took the measu
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be measuz: aIOﬂe iz not sufflc¢ent to &= rabllsh fau;t. For
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v :esul;s from an error cf 1n;e:pretat1un of [
zxrlainzd by the complexit Ly of the iegislation ard does nor ariss
sideravion of the guestion or from a lack of professional consc

Lon enllousneas.,
There iz only On_ instance where a special text provides v without
fault: that is the liabiliey of the municipality for damages avent of

this Jiability must be sought in the idza of s
mpicipality where the offenders reside must contw

State liabilicy may be dirveci or indirvect. It is direct wh
cauzed and the fault commitited By an organ of the State, ie a pe:.
autlorify €0 repressnt the State. Whep the incorrect behaviour is L loyes
of the State, its lishiliry will be vicarious, that of the prircipal for zots of
Big agent. Morsowvey, like any individual, the State is assumed to he iishlse for

damzge caused by the things it has in its keeping, This liabilicy
=

svoided by proof of lisbilicy on the part of a third partv or the
of force majeurs.
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In the special field of pubiic works, the ceourts acknowledge liability without
fault, obliging the authorities to compensate damage caused even blanelessly by a
direct infringement of a private right or vested interest.

4s the Btate is freated on the same footing an individuals, only the judicizl
courts have jurisdiction in liability actions against the State,

While this is the state of the actezl law, administrative practice increasingly
has to deal with situations io which damage is caused to an individual by the
operation of a public service, where none of its staff is at fault but where it
would nevertheless be inequitable to leave the victim to bear the damage alone.

The most obvicus case is that of judicial error, when it emerges as a result
of a new trizl that a person has been wrongly convicted. TFor this reason, a Bill
before parliament acknowledges the victim's right to compensation in such cases.
A similar situation arises when a person detained pending trial is discharged or
acquitted after spending some time in prison. In this case too there is a Bill
under which a person unjustly deprived of his liberty would be entitled to

cempensation even if there had been no fault on the part of the police or the courts,

There are other sitwvations which seem equally worthy of consideration. These
include cases where damage is caused by escaped prisoners or minors absconding from
a community home. When these prisoners or minors are placed in an open environment
under a special scheme, the authorities can hardly be held liable if they take
advantage of the scheme in order to commit offences. It seems egually unjust to
make the injured party support the damage. Should one not rather acknowledge the
obligation of the community which in the interests of all, puts into practice
liberal methods of penal treatment to assume the risks and to compensate individuals
who may become victims of injurious acts committed as a result of the use of these
methods? Thus, the Luxembourg authorities are tending to take responsibility for
compensation in such cases voluntarily, on the basis of the French notion of the
risk created by recourse to open environment penal treatment schemes.

Although this theory has hitherto been applied only in cases of damage caused
by persons placed in open public institutions, one may wonder whether it should not
be similarly applied in all cases where a person sentenced to imprisonment has mot
been required to serve his full term (by means of early release on licence or
another means of serving the sentence or even by means cof a free pardon), at least
in those cases where he has taken advantage of his release to commit a crime of the
same kind as that for which he was serving or should have been serving his sentence.

More genmerally, one may wonder whether the State should not compensate at
lease the most gerious damage caused by unidentified or insolvent offenders, because
in failing to prevent the perpetration of crimes it has failed in its essential
function of safeguarding property and persomal safety. One may alsc think that this
compensgation is justified by counsiderations of social solidarity. A Bill to this
effect is at present being discussed by the government.

Cn another level, normal operation of the uniformed or plain-ciothes police,
can cause damage to imnocent people. For instance, passers-by may be injured in a
police operation during the arrest or pursuit of armed criminals: possessions of
people who are uninvolved may be affected by steps taken in judicial investigations.
Even if neither the officers who carry out these measures nor the higher authorities
can be blamed, it would be unjust to leave the innccent victims to bear the cost of
the damage on their own. The community im whose name and interest the action was
carried out must be considered obliged to compensate the damage suffered blameiessly
by persons who were not involved in the action.




A special probhlem is raised By voluntary helpers, particulariy mwembers of the
public who come spontanecusiy to the aid of the police to help apprehend criminals
caught red~handed or people who assist in rescue operations. A4lthough the courts
have always refused to make the State liable for damages suffeved by these persons,
recent administratdive practice has Heen te accept responsibility for them, basing
this policy on the French theory of the iiaBility of the public authorities for
damages suffered by their occasional helpers who, by this token, must be considered
as performing a public service.

All these consideraticns have led the Luxembourg Ministry of Justice to
undertake a study of the problem of indemnification of innocent viectims of even the
normal operation cof the public services and of voluntary helpers who bhave suffered
damage while helping the public services. The basis for such lizbility may be
found either in the idea of risk created by the operaticn of the public services,
or more simply in an idea of social solidarity, whereby any unjustified damage
caused in the pursuit of an activity in the geneval interest shculd be borne by
the community on whose account this activity is carried out.
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The Liability of the State inm the Law of
THE NETHERLANDS

by
My Roel FERNHOUT
Free University, Amsterdam

i. Unlawful szctions

1.1 Are. 1201 €ivii Code

Undevr Dutch law State liability is im principle governed by the same rules as
apply to individuals. In the non-contractual field, these rules are mainly countazined
in Articles 1401 £ff of the Civil Code {(Burgerlijk Wetboek). According te Article
1401 €C, YAny unlawful act which causes damage to another person requires him whose
fault caused the damage to redress it.

1.1.1 Competence

Since Supreme Court {(Hoge Raad} 31-12-1915 the competence of the civil courts
is independent of the legal relation {privaste or public) between both sides. Only
the plaintiffk ¢laim deternmines the competence {objectum litis). If this claim is
based on civil law (for example based on Article 14061 CC} the civil courts are
always rompatent.

1.1.2 Admirtance to court

o

e

Nevertheless, the civil courts have to dismiss the appeal, if with regav
the injuriocus acsion an administrative procedure which ends with a Crown ox
administrative court decision, is available. If the administrative procedure next
te the nullificaticn of the decision ete does not provide for a compensatiom or
only provides for =& fair compensation, there may be a possibility to get full
compensation afterwards ex Article 1401 CC (explicitly im cases of Crowm appeal and
appeal based on the Administracive Jurisdiction {Decisions of Public Authorities)
Act 1975 (Wet AROB), see Article 585 of the Council of State Act).

Conciusinon: with the gradual development of a system of administrative legal
protection im the Netherlands the role of Artiecle 3401 CC in cases of State

liability gets more and more a subsidiary character.

1.1.3 Conditions for lisbility ex Article 1401 CC

a. unlawfuloess

b. injury

c. faule

d, adequate causality between act and injury

e, relativity, is the infringed norm (writtem or unwrittem) has to protect
the vielared interese,

o

In private iaw an act ig unlawful, when the act is an infringement of rights
(for exampie proprietary rights), a wiolation of l=zgal norms or an infringement of
the prineciple of the duty of care {unwritten private law}. Till the second world
war the principle of the duty of care was only applicable to the State when the

T

State was acting =s a private person., The rvesult was 3 considerable lack of legal
protection, especially in cases of discretionary power. Since the szcond world war




the Suprewe Ceourt has developed two principles for the limdcation of the
discrationary power: the principle of prohibition of "détournsment de pouveir
and the principle that the authority sheould act reasonably. 7There are also nowadays
many examples of the application of the princinle of the duty of care in cases of
public acting. '

i.1.4 Geneval principles of proner adwministrarica

wag Lo make a revort on the possibility of increased judicia cvicn against the
administration. In this report published im 1950 the Commission proposed inter alia
that the decisions of the administration should be exem inad not only dn the 1ight of
the law but also in the iight of rhe unwrirtten geuef i principles of proper
administration. They include the principle that the au i i

care, prepare its decision carefully and shouls gmve it

motivation. Furrtherwore, the authority sheould treat e
meat raizad axpectations,

Tuls term originstes from the De Monchy Commissicn establ ia 1%46, which
1; 1 ;

Is the publ

(elder) Suprame Cc&rt senven blic

a beginning of j e s thage sa &g 1

combined wich tha cffe“ of financizl compensation is capable Voo justify wnlawfulness”
Reform
I Arviele 6.3.1.5% Drafr Hew Civil Coda "important public prevenc

an injunction procedure but do not affect the wunlawivlness and wi

COMPENIET LON,

State lisz t is 0
when thes agen On Who f. TETS
acte within ¢ Very w*oa conceéptl. Stats
iisbility is gam bt merely an suploves
(Article {40J : ¥ Article 14037 ¢ is wicaricus
and an injuaction proc R i 8sible {the act is not am act of the
State),

ve procadures

s istrative statutes have a provision for =itk tive

hin the sdwinisecration) or aduinistrative juri sireadr
the very suhalﬁzary zoie of che civil court with regard o Stats v £or acts

governed by those statutes. 1¢ iz importsnt to emphasize the ahs the fault
guesition ; istrative procedures, in administrative appsal the sppeal grounds
are leeziity and efficiency principles, n adminiscrative jurigdicyion the grounds
are violation of the iaw and re\ulations, "d&tournewant de pouvoir’, unressconablensss
and violation of thez geuneral principles of proper administraztion. Special
iction for administrative acts has been ded by the

administvstive jurisdic:
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Administrative Jurisdicticn (Social Security) Act 1901, the Civil Service Act 1929 i
{for admimistrative acts and real acts), the Administrvative Jurisdictien {Public i
Professional Organisations) Act 1954 (for administrative acts asnd real. acts) and the
Administrative Jurisdiction {Taxes) Act 1959.

For administrative acts without special judicial protection or insufficient
legal protection (ie administrative appeal, which does not end in a Crown decision)
in the concerning statute, general supplementary administrative jurisdiction has
been established by the Administrative Jurisdiction (Decisions of Public Authorities)
Act 1975,

Conclusion: a general administrative jurisdiection for all public acting is
wissing in the Netherlands, so Articles 1401 £f of the Civil Code is still very
important with regard te other acts than administrative acts, especially resl acts.

2. Lawful actions

4 general regulation for compensation of damage caused by lawful conduct is
not available in the Netherlands. Nevertheless various administrative statutes
have a provision. We will find the iegal grounds for such a compensation within the
general principles of proper administration, especially io the principle of equality
(or the French principle of "8galité devant les charges publiques"} and the principle
of the duty of care.

2.1 Expropriation Aect 1851

According to the Expropriation Act it is possible to expropriate by means of
an administrative act under the authority of the Town and Covntry Planning Act 1962
or directly by means of a law if this ig necessary for the public well-being,
Expropriation requires an administrarive and judicial procedure. The court determines
the compensation. Due to the principle of total indemnity compensativn both for the
positive damage {(real diminurion of property) and for the negative damage (loss of
earnings) has to be considered.

An actual political issue is reform proposals to introduce in the valuation
of the ground more or less the userS value instead of the (extremely high) market
value.

2.2 Re~allotment Act 1954

Full compensation, determined by the executive commission, with a first appeal
to the investigating judge and a second appeal to the court of justice,

2.3 Restriction of Property Rights Act 1927

Full compensation, determined by the districe judge. Public Works Act 1900:
full compensation, determined by the court of justice.

2.4 Delta Works Acts

Fair compensation, determined by the administration with appeal to a court of
justice and cassation by the Supreme Court.

2.5 Town and Country Planning Act 1962

According to Article 49: equitable compensation {(fair compensation) for damage
caused by municipal planning determined by the city council with an appeal to the
€rown., Because of a strict interpretation by the Crown possibilities to get :
compensation are very limited.
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2.6 Recent administrative statutes as Forest Act, Preservatiom of Nature Act,
Removal of Se¢il Act and environmental acts as for example Surface Waters Pollution
Act, Air Pollution Act, Chemical Waste Materials Act have a compensatioun system
similar to Article 49 of the Towm and Country Planmning Act. Due to the restricted
€rown jurisdiction on Article 49 prospects for compensation are minimal.

2.7 Even without special legal ground in the concerning statute the Crown acting
in administrative appeal has sometimes in exceptional cases adjudged an equitable
compansation,

a~0=0

This note is based on P de Haan, Th.G.Drupsteen, R Fernhout, PBestuursvecht in de
sociale rechtsstaat, Instrument en waarborg, Deventer 1978,
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The Liability of the State in the Law of
PORTUCGAL

by
Mr Luis SILVEIRA
Servigo do Provedor de Justiga

I. INTRODUCTICH
a. Purposs

Bearing in mind the theme of the colloguy, this paper is limited to the
liabilicy of the administrative authorities, central, local or other. Liability
for acts of the legislature orx judiciary is thus excluded,

b. Constitutional basis

The Constitution of the Portuguese Republic (1976} defines the liability of
the administration to the public so far as the fundamental rights of the citizens
are concerned. It prescribes that the State and other public bodies are jointly
and severally responsible with the members of their orpgans, their officials or
agents, for acts or omissions in the exercise of their functions, or caused by such
exercise, which result in violations of rights, freedoms or safeguards or in damage
to another party {(Article 21 (1) ~ see Appendix 1).

slthough it appears directly to concern liability for umlawful actions, this
constitutional rule is also interpreted as accepting liability for risk or for the
conseguences of legitimate acts., The general principle quoted is confirmed, eg,
as regards the "right to a healthy and ecologically balanced human environment",
in as much as Article 66 of the Constitutiom, after so stipulating, goes on to
state {(paragraph 3) that anv citizen who comnsiders that this right is threacened
or infringed may apply as provided by law for an end to the causes of such
viclation and for appropriate compensation,

Avtiele 271 (1} of the Constitution further declares that ocfficials and agents
of the State and of other public bodies shall be liable to civil {and also
criminal or disciplinary) proceedings for acts or omissions which result in
infringements of those righits or interests of citizeng that are protected by law,
the taking of action or proceedings not being subject at any state to approval by a
higher authority.

Such liability shall not however exist if (apart from cases punishable under
criminal law} the official or agent has acted under orders or instructions on a
service matter from his legitimate superior, provided that he previously requested
or required that they should be given or confirmed in writing (ibid., paragraphs
2 and 3;, :

And the same article adds (paragraph 4) that the conditions on which the State
and other public bodies are entitled to reduce an office holder, official or staff
member to a lower grade shall be regulated by law.

Finally, the Constitution {(Article 120, in general, and Article 199, as regards
members of the government) lays dewn that even holders of pelitical office ave
civilly {as well as politically and criminally) liable for their acts and omissions
rerformed or legalised in the exercise of their functious.

¢, Legal framework

The legal basis for the liability of the administrative authorities towards the
citizen is, fundamentally, the distinction between acts of public management and acts
of private management. The former are normally cousidered to be acts governed by
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public law, ie by rules conferring on the administration powers to engage in the
pursuit of public interests, and regulating such activity or ovganizing the
necessary means for the purpose,

The general legislative texts applicable are, essentially, lwo in number.
First, there is Legislative Decree No, 48051 of 21 Novembar 1967, on the |
of the State and other public hodies ~ except lecal authsrities - for unl :
and liability for risk and for legitimate acts on the pavt oi the administration
generally {see Appendix 2); secondly, there is the Administyative iode. especially
Articles 366 and 367, on the liability of local government badl ‘or unilawful acts
(see Appendix 3). Also in force are certain special systems, the most impocrtant of
them relating to determinaticn of fault and the liwics of compensation, zg in postal
and public transport watters. :

in addition, there are specific legal rules which, in some s = of
administrative activity, determine the application of the generval en of liabilicy
for acts of public menagewent - eg the recent Medical Practitiomers’ Jtatute

(Legislative Decrze 373/79 of 8.9.7%, Article &) and the National Healih Service Act
(No. 56/79 of 15.9.79, Articles il and 12}. Prior to the publication of these teuwts
one branch of doctrine expressed doubis whether ths system FOVBLG1FG acts oFf public

magagement should apply to the activities of doctors in public health establisiments,

Acts of private management, on the other hand, are thoss that cowme und&y Ibe
general rules of private law; where the administration engages 3

does so without holding any authoritative powers In the maicey
position similar to that of private bodies, The liability stem
this nature is primarily regulated by the Civil Code - Article:
especially Articles 500 and 501 {sse Appendix 4j.

IT. LIARILITY FOR ACTS OF PUBLIC MANAGEMENT

re that are
In this
contextt the law establishes a distinction betwzen liability for ualawiul orx
wrongful acts, for risk zod for lawful acts.

This type of liability will be dealt with first, since it 1w b
revealed the specific features of the public administrarion as s

F=

b @

a. Liability for unlawful and wrongful acrs

The general principle underiving acts of public wanagement is thal the State
and other public bodies ave jointly and severally rﬂsponglble towards the citizen
for viclations of his rights or of legal provisions designed to protect nis interests,
where such violations are the result of unlawful and wrongful acts perfoymed by theiy
organs or agents in the exercise of their functions, or caused by zuch 2uercise

(Legislative Decree 48051, Article 2; Administrative Code, Article 366). ‘Among
leading cases the fellowing may be cited:

- wrong information givea by an official {(judgement by the Sapreme
Administrative Tribunal (8TA) of 31.3.77);

had had fearsg

fod
I

- theft, from a recluse, of a sum of money for whose safety
but which had beep inadequately protecred (STA, 4.11.68);

- electrocution of & member of the public, owing to failure to weap the elmctriczl
installation in good repair (STA, 17.1.869);

- road accident caused by a motor vehicle falling iato a non-advertised hole
left by a2 street-repair gang (STA, 23.6.72);

- collapse of a mediaeval wall on to a number of houses, for want of rimely
repairs (STA, 28.7.71);
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- explosion during a chemistry lesson at a high school, due to inattention by
the teacher in the course of an experiment in hydrogen preparationm (STA, 16.3.?2);

i

i

- explosicn of an army munitions depot as a result of inadequate supervision i
(STA, 26.4.74): ]
exercises (8TA, 26.7,71; 29,11.73; 23.4.74; 3.3.77; 27.7,78).

1, Elements of liability

a. Unlawful acts

]
- several cases of detenation of hand-grenades left behind after military 1
]
I
|

Unlawful acts capable of entailing liability for fault may be either positive 5
acts or omissions. They must, in any event, constitute an infrinpgement of the g
citizen's rights, or at least of the legal rules intended to protect his :
interests; this type of liability thus includes injury to basic interests :
protected by law, ' j

Such acts must have been performed by organs or agents of the administration,
not. only in the exercise of their functions {ie on the occasion of that
exercise) but also because {(by virtuve) of that exercise.

Lastly, the acts in question may be either juridical acts (eg the decision
by a mayor illegally to suspend the working of a sand pit (ST, 11.10.73)).
or material actions. Juridical acts will be illegal tc the extent that they
infringe legal rules or regulations or the general principles applicable
(Legislztive Decree 48051, Article 6). Similarly, material actions will be
considered unlawful if they infringe such rules or principles, or rules of

a technical nature or common prudence (ibid.),.

b. Fault

Fault is assessed in accordance with the general rules of civil law

(Legislative Decree 48G51, Article 4). Thus, under Article 487 of the !
Civil Code, it is defined fn relation to the care taken by a 'good

paterfamilias' in all given circumstances. The burden of proof (still [
under Article 487 CC) hence rests with the interested party, although
court decisions are sometimes based on certain presumptions of fault, as, |
for example, in the exercise of such dangetous activities as public road

‘works (ST4A, 29.6,72).

Neither the law nor court decisions have so far laid dowm the concept of
"official fault", independently of the determination of individual fault,
and arising from the bad organisation or operation of the administrative
authority - although incidental reference thereto is made in certain
rulings, eg judgement rendered by the Disputes Tribunal on 10.7.69.

¢. Damage

Indemnifiable damage may be either material or moral. Case law sometimes
distinguishes between real damage (affecting material objects), patrimonial
damage (affecting, not material objects, but the assets of the victim) and
purely moral damage.
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Leading cases which illustrate recognition of purely moxal damage include
awards of compensation for suffering, whether physical or zoral

{(STA, 4.2.71; 29.11.75), for facial disfiguration caused by an expicsion
(STA, 16.3.72, already cited) and fur frustratiocn of a probable avtistic
caresy. The damage may be either present or future - but, if rhe iatter,
it must be foreseeable {5TA, 17.12.78): expense euntailed by certain future
but necessary facial operations to be performed on & pupil injured by an
explosion during a chemistry lesson).

d, Cause and sffect

There must be a cause and effect relatricnship betwesn an unlawful act, or
negligence, and the damage suffered by a third party. Tn zccordance with
the general principle found in Portuguese civil and ordinary law, such

relationship is defined in terms of the concept of adeguate causszlity.

It was not held by the court to exist, for example, between the negligence
of a prison administration which allowed a prisoner to eéscape and the
payment of security by a third party who was duty-bound to surrender him for
trial (8T4, 15.11.63), nor between an unlawful administrative act amd the
judicial and extra-judicial ceosts incurred by the citizen concerned in
making good his c¢laim (STA, 25.3.71).

Relations between the administration and its office-holders, officials
or _angents

Such relations will vary in accordance with the nature of the unlawful act

or the degree of faulrt,

Thus:

a. Exclusive liability of the office~heider, ¢fficial or agent

The office-holder, official or agent will be solely liable if, by his
action, he has exceeded the limits of his funciions (Legislative Decree
48051, Article 3; Administrative Code, Article 367). <£Llearly, for this

to be the case (leaving aside a purely literal interpretatiom of the law},
the official or agent must, in addition, have exceedsd the fieid of
activity of the administrative authority in general,

Acts performed by office-holders, officials ov agents outside the powers
and ccmpetence proper te their functions (and those of the admipistrative
authority in general) are commonly defined as persoual acis.

b. The administration, its office-holders, officials and =zgenns to
be jointly and severally liable

The administration, together with irs office-holders, officials and agents,
shall be jointly and severally liable if they have acted unlawfully and with
fraudulent intent, causing damage to third parties, sven in the exergcise of
their functions and because of such exercise - see Legislative Decree 480351,
Article 3 {2); Adminisrrative Code, Article 367..

¢. Exclusive liability of the administrative authority

The administrative authority is exciusively lizble, vis-i-viz the citizen
affected, if, in the exercise of its proper functions and by virtue of such
exercise, it has committed an unlawful act purely through negligence. TIr has
however, the rvight te take disciplinary action {(eg down-grading) against
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the member of staff concerned, if the latter has acted with less care

and attention than be was under a duty to observe by virtue of his office,
Where such is not the case, the authority has no such power (see Legislative
Decrse 48051, Article 2 (2), and Adwinistrative Code, Article 366 (2)).

Iz may be doubted, however, whether these arrvangements are consitutional
since Article 21 of the Constitution, already quoted, provides that in

geneval the State and other public bodies are jointly and severally

liahle for acts committed by their officials and agents.

On the other hand, it might be argued that the same article defines only
the most stringent system, the one that is most faveurable to the citizen,
whilat not excluding other systems that would be lesz so. This reasoning,
however, is not entirvely decisive, since Article 21 of the Comstitution
foxrms part of the chapter on the citizens' fundamental rights, which must
not be interpreted restrictively and whose scope cannot be reduced by
ordinary law,

Be that as it may, this question has not yet been expressly dealt with by
either doctrime or case law.

Rules governing liability

a. Where several persons are liable, Legislative Decree No, 48QG51 prescribes
that the general rules of civil law shall apply (Civil Code, Article 497).
The persons concerned are thus jointly and severally liable. Disciplinary
action against them is proportional to their degree of fault and its
consequences. If the proportion cannot be determined, each is presumed to
have been equally at fault,

Court decisions have held that plurality of persons liable exists as between
various agents responsible, between a servant of the administration and the
victim himself, if the latter has also contributed to the damage produced
(STA, 24.6.71), or between an agent and some other party foreign to the
administyation (STA, 14.6.73: injury caused to a member of the public by

a shot from a gun, fired by a forest guard at a malefactor with whom he

was struggling).

b. Relation between liability and legal proceedings

The obligation to compensate does not depend on the exercise, by the
victim, of his right to take legal proceedings against the act which
caused the damage.

But reparation will be made only insofar as the damage cannot be ascribed
to the failure to take proceedings, or to procedural negligence on the
victim's part in pursuing such action as he may have taken (Legislative
Decree Wo. 48031, Arcicle 7).

c. Statutory limiration

The right to compensation and the right to take disciplinary action are
extinguished {Legislative Decree 48051, Article 5) after the general

period of limitation prescribed by the civil law, viz 3 years (Article 498 CC).

Hence we are concerned here with a statutory limitation period, including all
its concomitant features (possibility of suspension, interruption, etc)
and not with preclusion.
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h, Liability for risk

resent—day law (Legislative Decxee 48051, Articie 8} lays down the principle
whereby the State and other public bodies are liable for spacific and unusual damage
caused by the operation of administrative services orx emceptiopally daugerous
matevial objects and activities.

Liability for risk thus exists in regard to the operatiem o
v

dangerous public services (eg the police: gunshat wound caused third party

by a police officer who fired on an escaping™ prisoner - STA, &.2.71) and in

connection with material objects or activities presenting a similay hazard. Ths
ot gne or mora

. . PR I s -
resulting damage must, however, be both specific (e it must affe
particular persons and not be merely general) and unvsual {ie i{ wmusr exceed the
normal risks attendant upon & given situation),

Liability for risk ceases to apply, however, in cases of:

- force majeure, unconnected with the cperation of the service;

ertional to

g

- fault by the victim or a third party, when liability is pro
the degree to which each of the parties iIs at faulc,

s Liability for lawful acts

o

Finally, another gemeral rule, found in Legislative Decree No. 45021, Article §.
prescribes that the State and other public hodies shall Indemnify citizens upon whow,
in the general interest and through legal administrative scts or lawful material acyus,
they have imposed burdens, or to whom they have caused specific and unusual damzge.

Theorists and court practice concord im holding that such 3iabilicy for lawiul
acts is founded on the principle of equality before the law: compensation is due
te those who, in the general interest, are subjected to particular damage {specific
damage as compared to that suffered by the citizenry as a wholej =2nd to unusual
damage in the sense that it iies outside the margin of risk atcaching to tha
particular situation.

Case-law shows that individual sacvifice to the rights and interests of ths
general public, which is indemnifiable ip this context, may be vagavded as either
total or partial.

Certain theorists suggest ~ but the quastion hss not vet been explicitly taksn
up by the courts - that in this field (eg in the marter of the couseguences of
compulsery vaccination} recourse should be had te a csuse and effect yelationship
between the administrative act and the damage, going further than the doctrine
of adeguate causality.

The same c¢lause quoted from Decree No, 48051 provides for yet another special
cage of liability for a lawful act, namely a state of necessity, where, for reasons
of imperative public interest, the administration has specifically sacrificed, in
whole or in part, a material object or right belonging te a third party (eg possible
damage caused through the occupation of a private house by an army unit, in time
of war and as part of a military operatiom: STA, 28,6.73),

d. Compensation

1. Form

Although the law does not expressly so provide, it is generally sccepted that
compensation shall be paid in cash.




2. Amount

Here again the general rules of civil law apply - Article 434 CC. )

If the injurious act has been committed with frawdulent iantent, compensation
must cover the whole of the damage caused. i

!

If liskility is foxr negligence ouly, the court may award compensation at a

figure lower than the damage. in accordance with eriterfa of equity, if such a

ruling is justified by the agent's degree of guilt, his =conomic situation and that

of the victim, or other circumstances, |
|
|
i

e. Procedure

Competence to assess zll requests for compensation in respect of liability
for acts of public management lies with the administrative tribunals (Legislative
Decree 48051, Article 10 (2); Administrative Code, Article 315 {(1}(k)).

Recent ieading cases (eg judgement by the Disputes Tribunal of 10.7.69) have
made it clear that this is also held to apply to complaints lodged by orvdimary
citizens against apents of the administration, who are jointly liable with the
latter {court practice her2 had previously varied).

There arz two administrative tribunals of first instance whosz coupetence i3
defined om a territorial basis: these are the "auditorias administrativas™ of Lisbon
and Oportc. Appeals from their decisions lie to the Supreme Administrative Tribunal
(STA) whose judgement is normally delivered by its section on administrative disputes. i
In certain conditions, however {uncomstitutional circumstances; contradictory
judgements), it is poesible to obtain a second decigion, by recourse to the Supréms I
Administrarive Tribunal weeting in plenary session,

The procedure before the administrative "auditorias" allows fov evidence of |
all kinds. Dsliberations are, however, always writtem and all evidence wust be
produced in writing.

The entire procedure before the STA is alsc conducted in writing, There is no i
executive action in administrative disputes: thus, if the victim is awarded only a
general judgement, he must lodge fresh declaratory proceedings in order to requestg
that practical or specific effect be given to that judgement (ST4, 8.7.71).

ITI. LIABILITY FOR ACTS OF PRIVATE MANAGEMENT

a. General features of the system ‘

The State and other public bodies are liable for damage caused by acts of
private management committed by their orzans, officials or agents, in accordance
with the civil law rules governing the liability of executants for the acts of their i
employees (Civil Code, Article 501},

This genetval rule is sometimes given concrete form by certain special rules
- applicable to varticular sectors of public activity - eg public companies, whose
statutes (Legislative Decres 260/74, of 8.4£.76, Article 46) provides that the
appreciation of their civil liability is a matter for the ordinary courts. They ;
are thus subject to the rules of oxdinary law.

Cases of liability for acts of private management which most frequently come
before the courts are those of road accidents caused by vehicles belonging to public |
corporations f(ez STA 26,5.69; 17.10.69; 28.10.69). The courts systematically try
such cases mder the ordinary rules of private law, despite the opinion of certain
theorists that cases where the driver (eg a soldier) has teo drive the vehicle under
the orders 0of a superior officer should rather come within the purview of administrative
law,
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The administyation, as an executant, is liable for acte of private management
carried out by its office~holders, cfficials or agents, where such acie are committeg
by them (even deliberarely amnd counter to its orders) as its emplevees and
subordinates in the exercise of their functions, if such employees are equally under
a duty to provide compensation (Article 500 CCj.

1t ig thus clear that in this field the administration is lizble provided that,
and inscfar as, its organs and agents arve also liable.

b. Liabilicy for unlawful apd wrongful acts

The general principle cf the law (Article 483 C€C) is that the basis of eoivil
liability is the commission of an illieit and wrongful act.

1. Elements of 1iability

a. Uniawful acts

These may be either positive acts or omissions -~ the latter serm appiyving
when there was a legal or presumptive duty ve perform the act (Articie 4386 CC)
To involwve liabildty, it must consist in the infringement of snother person s

right or of a legal provision intended to protect the intevests of third
parties {(Article 48B3 (0).

g

Fault

Fault may tske the form of fraud or of negligence. It is determined in
accordance with the reasonable care expected of a "good paterfamiiias™
in any given circumstance (Article 482 CC). It must, as a general rule,
be proved by the victim, except where some specific legal presumptrion
exists (as, for example, in regard to buildings or other construction
works - Axvicle 492 CC).

¢. Damage

Over and above compensation for material damage, the civil law provides
for moral damage to be indemnified, wherever it is so serious as to
deserve legal protection {(Article 496 CC}. There are even specific
rules concerning compensation for the victim's death.

d, £Lause and effect

The relationship between an unlawful act and the resuvlting damage is
assessed by reference tc the concept of adequate causality (Article 563 CC}.

2. Relation between the executant and the emplovee

The administrative avthority, as the executant, has the right to tske
disciplinary action (downgrading) against the office-holider or agent (employee).
If it is alse (ie through the action of other bodies or agents) guilty of the act
having caused the damage, the liabiiity of each person invelved and the scope of
the disciplinary action are proportionmal to the respective degree of favlt
(Article 504 COC).

3. Where rhe responsibiliry lies with a number of persons, they are joiutly

and severally liable, Corresponding disciplinary action will be in propertion to
the varying degrees of fault {(if assessable - otherwise equality is presumed) and
to their consequences (Artiecle 497 CCH,
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Statutory limitation

The right to claim compensation and the vight to take disciplinary action are
barred after three years from the time when the victim was apprised of his right
(Article 498 CC).

4. Compensation

Where there is fraudulent intent, compensation must cover all the damage
suffered. If mere negligence is proved, the amount of compensation may be fixed
by the courts on an equitable basis, as already stated in regard to liability for
acts of publiic management (Article 4%4 CC).
3. Procedure

The ordinary courts are competent to rule on the liasbility of the
administrative authority and its organs or agents, with regard to acts of private

management.

c. Liability for risk

In civil law, and hence in regard to the responsibility of an administrative
authority for acts of private management, liability for risk constitutes an
exception (Article 483 (2) CC). Certain hypothetical cases of the kind are
however provided for by law, eg damage caused by animals (Article 502 €C) or
vehicles (Article 503 CC).
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GENERAL REPORT
by

Mr F SCHOCKWEILER
Covernment Adviser, Ministry of Justice
Luxembourg

A, Introduction

At the ead of this colloguy, the deliecaste and dangercus task of tryiug to draw
conclusicns from our discussions has fallen to me, In these twe days we have been
faced with 2 mass of information relating to very different legal systews, wmany of
which have opposite basic cencepts and opposite approaches. Under these
circumstances it would be rather hazardous to draw conclusions which apply to all
the legal systems in question.

Therefore, instead of dwelling on the differences, T would mainly iike to use
the time in putting the emphasis con the factors which unite us and pointing cut tche
subjects which need more detailed investigation.

It is fashionable to say that one of the hallmarks of the present zge i
increase in activities by the State and its encyoachment into the widely dif
fields which were hitherto the preserve of private initiative.

This extension of the 9tate's functions has led, awmong other things, to a
reconsideration of ics role and, as a secondary guestion, the liability which it
may incur te citizens who suffer loss or injury as a result of those activiiies.

The problem hardly existed at a time when the state acted primavily as
policeman, with the duty of maintaining naticnal cochesion. and keeping Internal law
and order. The idea of sovereignty (''the king can do no wrong'} and of zcts
performed "iure imperii' also ruled out any idea of liabiliry for the damage which
could be caused to private individuals by acts of the government.

The question only began to arise when the State extended the scope of its powers

in order to perform functions and carry om activities which were outside the narrow
framework of sovereign govermment.

Now that all Buvropean States have achieved a high degrez of democratisation in
their institutions, parallel with the establishment of the social role cf the State,
which has become more and more a provider of services and benefits intended to
compensate for social inaqualities and abserb the blows of fate or bad iuck, it may
be thought that the time has come to take steock regardiag this question in our
differvent countries, not only from the purely theoretical viewpoint, but with a
practical purpose and in the hope of creating some initiative with a view to
harmonisation in the Eurcpean context,

This colloquy has been most useful in enabling representatives of different
legal systems to set out rhe solutions found in their national laws, to compare
their points of view and to seek common rules or, better stiil, idezal sclutidms
which could be proposed as a model for national legislation.
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In almost 2ll Furopean States there iz s characteristic developmenit of ideas,
beginning with the abandenment of any idea of State immuniry for acts performed in
the courss of its governmental functiens, passing then te the confirmation of its
liability for anmy fault om the part of its employees or services, and ending, either
genevally or in specified cases, with the acknowledgment of a duty to pay compemsarioy
whent a citizen suffers loes from an act of the administration, without fault on his
own part. Ihae lact is that the problem is being considered more and more from the
viewpoint of the citizen and in relation tc his obligation to bear a loss resulting
from a particular activity in the interest of the community at large. This
consideration will result in decisive importance no longer being attached to
establishing fault on the part of the administration, and the main auestion will be
whether it is socially fair to leave an individual to bear the loss or damage
arising freom the operation of a public service, aven though this may objectively be
in accordance with law. '

The fact that this colloquy is being held under the auspices of the Council of
Europe, whose purpose in the legal field is mainly to promote harmonisation, if not
the cowplste uniformity, of law in the European context whilst always respecting the
rights of the individual, has dictated the general tendency of the contributors who
have tried, by adopting a forward-looking comparative law approach, to re-think the
fundamental concepis governing the liability of public authorities for damage caused
to individuals,

Furthermore, this is the idea underlying the present general report, which does
not propose to present an exhaustive list of the solutions adopted by the differsnt
lepgal systems represented in the collequy. This report is essentially pracrical and
its primary aim is to identify the new currents of opinion appearing in the different
European le2gal systems, while putting the emphasis on the new problems arising with
regard to damage caused by the action of the adminiscration.

Eearing ip mind the nature of the authority which has organised this colloguy,
its purpose could vot possibly be purely zcademic, but wust be related essentizalliy

to future sction.

Therefere, after a quick survey of comparative law, to show the basic approaches
of the different legal systems, I will try to identify some fundamental comcepts
which could serve for concerted action in the future, and I shall indicate the mein
points which, in the light sf our discussions, would require a solution.

8. Results of coumparative study

Arising from the theme of the colloquy, the four most important topics for
consideration were:

determination of acts giving rise te liability;

[

2. basis of the liability to pay compensation;
3. the extent of the compensation {in full or equitatle);
4, identifying the party responsible and procedure for remedies.

1. Dezermining acts giving rise to liability

The =zcope of the enquiry covered all acts by the administration, in rhe wide
sense, only legislative acts being excluded. Since the only State liability as such
was under considevarion the enquiry did not extend to the field of comtract. GSeveral
speakers dwelf on the need to restrict discussion to acts which omly the State can
perform and to exclude those which could be performed by private individuals also.
This would rule out the problem of the liability of hospital services administered
by publie authorities.
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Subject to this proviso, we had to establish whether all acts and decisions
of the administration, regardless of their formal nature, are capsble of involving
the administration in liability. Furthermore, it was interesting to know whether all
acts are subject to a single general system, satisfying 2 single criterisn, or
whether there are special rules for specific categories of acts and giving rise to
different bases of liability depending on the mature, function and cbject of the
activity inveolved.

With regard to the different forms of administrative activity, we have had to
distinguish between the fcllowing categories of acts:

a. Acts of subordinate legislation by the adwinistrarion (ie rules or orders enacted
by virtue of law) may give rise to liability in certain States if they are enacted

in contravention of the law (Spain}. While some countries require this contravention
to be attributable to improper comnduct (West Germany, United Kingdem), in others
liability arises even for failing to enact a regulation which is essenrial for the
application of an Act (France) and even if no time limit has been prascribad
(Belgium) .

b. Legal acts of individual application (ie administrative decizions taken in a
concrete case) constitute our essentjal field ¢f enquiry, because in 2il the 3tates

in question they give rise, in one way or another, to liability on the part of the
State. Liability may be founded on the mere illegality of the act or improper conduct
of the person responsible for the act, and illegality may give rise to a prasumption
of fault, since the primary duty of the administratiom is to observe the law. However
this may be, it seems that lisbility cannot arise when the act or decision has

become final (this is laid down in Swiss law at least).

c. Physical acts occur in the course of the countless forms which administrative
activity mayv take (police operations, public works, maintenance of public order,
health and hygiene, management of public services, priscns and reformatories,
information services, traffic comtrel)}. Every legal system acknowledges liability
in respect of such acts, whether by virtue of the ordinary rules of liahility in
tort {United Kingdom, German-Bill). the theory of nuisance or the ¢ivil obligation
to make good damage caused by infringement of a civil right (Belgium, Luxembourg)
or special rules of public law (France). :

With particular regard to the supply of wrong information by the administration,
the systems we have considered tend more and more often to acknowladge an obligation
to make good the damage caused, whether the wrong information comstitutes an
administrative error (faute de service) (Framce) or itself gives rise to liability in
cases where the administration has a legal duty to provide the informarion (Germany,
Switzerland). Other systems reach the same result on the basis of fault or
culpable neglipence (Belgium, Luxembourg, United Kingdom).

d. Omissions may consist either im the administration's neglecting or refusing to
take a decision, in cases where it is required to do so, which amounts to a negative
act, or in refraining from performing physical acts necessary for the proper
operation of its services (maintenance of highways), which comes under the rules
governing physical acts.

e. Acts of judicial authorities

It has been shown that certain legal acts, particularly those of the judicial
asuthorities, are generally governmed by particular yules. Alrhough in certain
countries there is general or specific liability on the part of the 3tste for
damage caused in the administration of criminal justice (particularly as a result of
unjustified arrest or judicial errcr), in the field of eivil justice there does not
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appear to be any liability other than the personal liability of the judge, and even
this arises only in strictly defined cases. However, it should be mentiomed that
France has an Act passed in 1972 which lays down the principle of general liability

of the State for any damage caused by the defective administration of justice.
Nevertheless it seems difficult to determine precisely the cases where this applies.
In Spain, Section 121 of the Constitution provides for compensation for damage

caused by judicial error or abnorwmal administration cof justice, but this rule seens

to be restricted to the criminal jurisdiction and non-judicial acts in civil matters.
Other countries grant complete immunity for all acts performed by judicial authorities.

Apart Erom the harmful consequences of legal and physical acts of the
administration and its services, it mav be asked whether account should not be taken
of a special category of damage which, although not really arising out of acts of the
adninistration, way neverthless be considered to be counected with the operation of
its services. TFirst, there is the demage caused by persons whe are in the carve of
administrative services (prisons, reformateories, treatwent centres and schools) for
the purpose of serving a sentence, undergeing medical or educational treatment, or
receiving instruction. Since the community has in one way or ancther taken charge
of these persons whose common characteristic is trhat they may be considered to require
assistance or supervision in their own interest and more particularly that of society
as a whole, one may take the view that the community should be held liable for any
damage caused by these persons, Secondly, there is the damage suffered by persons
whe do not belong to a public service while collaborating with that service in some
way. The community, which has the benefit of this asgistance, should in return be
obliged to compensate & voluntary collaborator for damage he may have suifered in
the performance of his task, at least if there is no fault on his part. Certain
Swiss cantons acknowledge an obligation of this sort. Decisions by the French courts
are following the same line, and in Luxembourg there is an administrative practice
which strives to achieve the same result.

In another context, it was interesting to find out whether, in the legal systems
which were considered, all activities of public authorities fell under a single
general set of rules, or whether there were particular sets of rules for specified
categories of administrative acts or operacions, with the ilikelihood that this
digtinction would affect the basis of liability, which could accordingly vary from
one category to another., With regard to strictly adwinistrative acts, the single
set of rules appears to be the exception, since it occurs unadulterated only in
Spain and the United Kingdom, although on diametrically opposite foundations.
Reside a general system based on fault, most countries have special schemes for
specific categories of acts (eg the police and hospital services) or for special
- kinds of damage (exceptional damage). ’

2. Basis of liability

With regard to the core of thea subject, which may be described as the
philosephical basis of the law of State liability, the four national reports which
have been submitted to the colloquy appear to represent the different concepts
which have led those countries to provids for compensation for damage which may be
caused by their employees or the operation of their services.

The different systems may be classified into two main categories which in
turn may be sub~divided, according to the particular approach and nature of the
basis of liability.

|
a. The first approach is to treat the State as a private individual for the J
purpose of civil liability, by applying to it the ordinary rules of civil law. {
Accovdingly the State ig liable for its acts and omissicns to the same extent as ‘
ordinary individuals. In the countries which have this system, the 3tate's

iiability is based mainly on fault or negligence (United Kingdom, Holland)} or even
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on presumptions of fault (liability for things in cne’s custody ov the acts of other
persons) or again on infringement 0f a civil right, particulerly the right of
ownership (Holland, Belgium, Luxembourg). The specific nature of administrative
functions, which are primarily governed by law, may lead to 3 wide interpretation
being given in these systems to the concept of civil fault, with the vesult tha:

the mere fact of not having complied with the law may be regarded as an improper

act giving rise to civil liability om the part of the administration, witheout
furrher proof of fault being required (Brussels, 14 September 1978, IT 1875 484).

In these countries, the judicial means for recovering compsnsatinsn is through
the ordinary civil eceourts, since the State can be brought before the oxdinary courts,
Compensation is determined according te the erdinary rules, iz full compensation iz paid.

In some countries the liability of the State is governad io principle by civil
law rules, but it has been felt necessary to make cercain adjustments to this system
by providing for compensation under specific rules of public law going beyond the
civil law Tequirements, This is the position in Belgium in particular, which
generally allows compensation in equity for exceptional damsge caused even by proper
performance of a public service, and there is an administrative proceduve for this,
The situation iz the same in Helland, where f£he courts more and more fyveguently find
liabhility even for legal acts which have caused damage, if the administration has
failed in its duty of care zad has net conformed with ithe principies of propey
administration., Compensation for thes victime of judicial wistzkes or wnjusrtified
detention on remand, or even for the victims of acts of wiclence, may specifically
come within a siwilar publiic law scheme in countries in which in othar respects
State liability is governed by civil-law rules,

L,.u

b. A diametrically opposite approach is to impose & specific public law liabiliry
on the public autherities, having regard to their particular fuwmctions and role in
the organisation of sconomic znd social life.

In the systems which approsch the matter in this way, State liaki
not governed by civil law but subject to its own specific rules, may be
fferent kinds of considerations and foundatioms.

1. Liability may be strict (purement objective) and. disvegard amy ides of fault in
the conduct of the administration.

In a system of this sort, the obligation to make good the damage caused is nor
founded solely on the concept of improper acts, but on considzratiocns of social
solidarity, equity and the equal sharing of burdens. The injurious act is
considered not so much from the viewpoint of the perseu responsibis for i, but
primarily from that of the victim, The victim's right tfo compemsation depends on
the legitimacy of the right which has been infringed. The Spanish system expresses
this idea best by laying down that there is a right to compensation whenever by
virtue of the activity of the administration (even where perfectly normal) .

private individual incurs damage for which no rule of law wakes him solely
responsible, 1t may be thought that tbis is an applicatien of the general principle
that any damage caused, even involuntarily, for the purpose of the public good,
should be borne by the community which is assumed to benefit from the activity im

question,

2. Conversely, for State liability to arise, other systemz require fzult, either
on the part of an official or of the service as a whole. Mere illegality is not in
principle sufficient (France), but forms one element of the improper act (Germany,
Austria). However, these systems normally provide also for specific liability in
certain cases based on special considerations, such as the existence cf an
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administrative risk constituted by the very existence of an administrative service
{in France, damage caused by minors who have escaped from an open reformatory, or

by mental parients on trial release} or where a special sacrifice not justified by
the law is iwposed (Germany). The very concept of fault is tending to become more
flexible sc as o include that of negligence, and even extending to cover failure to
take precautions.

3. Other systems are satisfied with the illegality of the measure taken by the
administration {Switzerland), since fault can be presumed (as in certain Swiss
capntons) or inferved from the infringement of the law to which acts by every
administrative authority are subject. However, certain States do not consider

that illegality gives rise to liability unless it consists in an infringement of a
rule enacted in order to protect private interests, and not in the general interest
of the community (Greece). ’

4. In most of the gtates in question, there are special rules for damage arising
from public works, where compensation follows automatically from the infringement

of the right of ownership, without the existence of fault or illegality on the part
of the administratiou. The basis of the right to compensation seems to be derived
from the law of compulsory purchase (expropriation) and to consist in the principle
of equality in sharing public burdemns, or £o conmstitute an application of the theory
of nuisance in civil law (Germany, Belgium}.

5. Furthermore, inm States where the liability of public authorities is governed

by public law, there are generally several concurrent systems based on different
considerations and fundamental principles for specific categories of administrative
activity. In this way, while in principle the liability of the State is subject to
proof of fault by its employees or services, certain States recognise liability
without fault in specified cases, whether by wvirtue of special statutory provisions
or principles evolved by case law, where liability without fault is based on the idea
of the risk created by the administrative activity, or on the idea ¢f cqual sharing
of burdens by citizens, or of social solidarity.

The extent of the loss or damage incurred may constitute & criterion in certain
fields, particularly in relation to measures of a financial nature, in systems based
on the idea of an infringement of the principle that public burdens should be shared
equally (France, Balgium},

¢, It should be pointed out that reforms are under way in some countries for the
purpose cof extending the bases of public liability, either generally, as in Germany,
where it is proposed to adopt origimal liability of the State in all cases where its
administrative and judicigl services cause damage by infringing a rule of public law,
in the absence of any improper act or in special fields, as in Luxembourg. In

other States a similar development towards compensation in cases which are becoming
ever more numerous has been brought about as a result of decisions by the courts,
This applies particularly in France, where the law of public liability if essentially
judge-made law. The position is the same in Holland where, on the basis of civil law
rules, the courts have evolved special standards of conduct for the administration,
failure to obsarve which results in an obligation to make good the resulting damage.

3. Compensation

The basis of the particular liability seems largely to determine the extent of
the compensation to which the victim is entirled. In systems based on fault,
compengation is always in full. 1In certain systems (particularly Great Britain and
Holland), a remedy may be obtained in the form of an order whereby the court directe
the administration to withdraw or alter a decision, or make a decision to a specific
effect.
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Liabiliry is normally sharved where there is contvibutory negli oL A
third party has contributed to the damage, the rules hardly 4{f{fzvd from those
of the ordipary law. {Compensation may be equitable only in certs a2ystoms,

particularly those based on concepts such as egquality in shaving vubliic hurdsns
and social seoldidaricy. TFull compensation may alsc be provided fur gererally in
systems with strict liability (Greece) and fault, misrapresentation or nagiigence
mway be taken intc account in determining the amounL of compensatimm

(Spain, Switzeriand)

4, Procedure and remadies ;

a, Party responsible

authority,
particular

The party rvesponsible Tor paying compensztion 18 always thsz
ie the public law-lsgal entity on whose behalf or for whose are
activity was carried on., Generally the individusl officer., to v

act is attributable, is iliable bur only intermally in the sense tha :
administration can bring a claim against him. In certain syst whevs the liabilicy ;
of the legal entity is cnly indirect, the obligation to pay co : may be

conditional on prior identifiecaticn of the individasl to whon vhe s Suloaot is
steributable. In certain systems, liability of the public i 3 s with

personal liability of the officlal in gquesrion, and rhe wig . whom he

sues (parccicularly in Spain and certain Swiss csntons)},

b. ¥rocedure

T

In systems whieh have special rules governing the Iiabiliitn
administration, an acticn must nernalliy be brcwght befors ihe
whereas in systems whare the administration’s liebility is based
principles as that of orivate individuals, the mattev is brought
ordinary courts, There may be twe judicial Temedies in countries
where, apart from the genersl public-law system, the liabilipy
may be governed in certsin cases by civil law rules. The SEmE
where the State acceopts vesponsibility in principle in a
law rules in the ovdinary courts, but where there may aiso ‘: ¥ 2
particular cases whieh must be submitted to the admindstrative azuthorities and courts
(Hoiland).

courts,

Conclusions

After this brief °ummarv of our exchange of infeormarion, [ come 2o the
conclusions which may e drawn from it, particulariy as regards coric i
Council of Eurepe in this field.

When we finished our work vesterday evening, some of us wonderzd what the final
resulit of cur discussions ocught to be, or what conclusicnz should be drawn: ought
we to propose the drafting of a comvention intended to give eguval protection,
throughout the whole of Burope, to the citizen against damage which he may suffer
from an act by the administration, or should we, more modestly, sugszesc that this
objeet be achieved by means of recommendations? The speakers who a& it wich this
question expressed doubls as to whether such an approach was re . They took
the view that the existing institutlons and remedies in the dif ccunttries
are tha result of a long tradition and originate from fundamental concvepts of law,
sco that it would be an illusion to expect that the States ia qaast;ou would be
prepared to abandeon them for the purpose of European unificacion,

However this may be, we cannot have any such awmbition. Hore bumbly., we wust
agree that our task consisted in collecting as much informaticn ss possible on the
different Judicial systems, particularly in order to establish swhechey in substance
achieve, ie to ensuve that the citizen is entitled, to the greatast zyreat possible
t? compensation for damage which he may suffer, Wlthout faulr on his part and
withoutr legal obligatien, as a result of acts by administvanive servizes.
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As has been pointed out, in this connection we have found that as a whole the
different systems, whatever their approach and justification, tend to achieve similar
resulis. Thus, countries where fault is required as a condition for State liability
are not in fact unlike those with strict liability when thev consider mere illegality
or even the existence of damage caused to a private individual as indicating fault.

1 think the most significant result of our colicguy has been to show that theve
has been a similar trend in 21l our countries,

This evolution has consisted, in scme countries, first in treating the State
as a principal and requirinmg it, in this capacity, to accept 1liazbility for harmful
acts done by its agents in the course of their acts of administration, then,
abandoning any distinction between acts of authority and acts of administration,
in establishing the principle that the State has an obligation to make good any
damage caused by the faulty operation, or merely defective opevation, of its
services (Duguit, Traité de droit constitutiomnel, vol I, p. 256}, while certain
States are content with the existence of damage unlawfully caused to a citizen,
In other ccuntries, this evolution has led to the sovereign State being regarded
as an ordinary individual who can be sued in the civil courts for any damage he
causes to particular individuals if it involves iafringement of a civil right
(Cass belge 5 March 1917, Pas b 1917, T. 118; Cass 5 November 1920, Pas b 1920,
I. 2392, submissions by Leclerecq).

Certain States have remainad attached te the traditional theory of the
separation of powers and do not accept that the State identified with the soversign
people can be subject to the jurisdiction of the courts. They accordingly refer
disputes concerning acts of the administration to special administrative courts,
which are regarded as part of the executive, in spite of the de facto independence
of their judges {cf De Page, De 1'interprétation des lois, vol II, p. 151-134}.

Thesa are details mainly of a procedural nature, and it apyears possible to
disregard them im the European context, since in substance the solutions reached
achizve the same result.

Consequently, so far as its scope is concernmed, the principle of liability for
acts performed by the $tate and public authorities in their specifically
administrative functions is universally recognised. For purvoses of harmonisation,
the obvious thing to do seems to be to take inte account above all acts performed
in the ecourse of a public service and by such procedures that they can only be
performed by a4 public authority. Acts which can be performed just as well by

‘private individuals must, it seems, be dealt with under the ordinmary eivil law
rules, since the administration is deemed to act in the ordinary sphere of civil
law, At the very most, the obligations eof the administrration should be judged more
rigorously, having regard to its special task of securing the safety and well~being
of the public at large {(for example, where the public has access to means of
communication which are structurally dangerous or of dangerous design).

if the liability system is to cover all formal and informal acts by the
adminiscration, it seems that provisos will have to be made for acts of the
judiciary, particularly judicial acts which normally enjoy absolute immunity.
It is hardly conceivable that the State could be made liable for damage suffered
by individuals as a result of judicial decisious being set aside or cancelled on
appeal, or when case law is reversed, at least in civil matrers. On the other
hand, in criminal matters where rhe fundamental rights and liberties of the
individual are at stake, it should be acknowledged in principle that the State is
liable for any unlawful or unjustified deprivation of liberty, as well as for any
infringement of the rights of the individual and property rights. In civil matters.
on the ocher kand, liability is conceivable only for acts other than judicial acts.

There are subsrantial differences berween the different systems regarding the
theoretical basis of liability - civil faulr, persoual fault of the emplovee,
adninistrative ervor {faute de service), failure to observe rhe rules of proper
administrarion, risk, equality in sharing public burdems, social solidarity -~
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but, first, in the same legal system, rules based on fault may co-exist with rules
giving rise to strict liability and, secondly, case law and preactice tend to blur
the differences, Consequently, in systems based on fault, "fault” is interpreted
very widely, even to the extent of imposing an obligation on public authorities to
ensure that no damage is czused to citizens. Even the British system, which has
remained the most deeply attached to the principle of liability for faule
(negligence), treating the State as an individual for purposes of liability, seems
to be eveolving towards a wider concept by acknowledging that not only negligence

is unlawful, but in particular the abuse of power cousisting in arbitrary or
unreasonablie acts, In systems with strict liability, fault may play a part in
determining the extent of compensation. Passing over the details, one can say

that there is a general trend towards acceptance by the public authority ot
1iability for damage caused by defective administration, or by an act not in
conformity with the law or its purpose., This trend seems to have reached its
ultimate conelusion in the Spanish system, where the administration is liable
whenever its action causes damage to a private parson, unless a statutory provision
requires him to bear the damage himself., Inspired by this, and without being
concerned by the legal basis of liability, one could propose, as an ideal sclution,
that the administration should accept an obligation to pay compensation for damage
suffered by a citizen as a result of an act performed in the course of a public
service, even if it conforms with a statutory provision, unless the legal purpose
of the provision in question is precisely to place the burden of the damage on the
person concerned. In this case the existence of any damage, not intended by the
legislature, would give rise to a presumption of uvnlawful exercise of its powers

by the administration involving its liability unless it could rebut the presamption,
eg by showing that the victim was under an obligation tc tolerate the infringement
of his rights, or that the damage was caused by the act of the victim himself or

by a third party. In the context of civil rights, this would amount to acknowledg-
ment of the theory that evervone should share egually in public burdems, which is
largely accepted in public law and which ought normally to be extended to damage
caused by the operation of administrative services which are assumed to act for the
public benefit, so that any loss or damage which may result from them should
constitute a charge on the community as a whole., The socialisaticn of the law
should result in socialisation of the risks flowing from living together, in the
gsame way that it has already contributed to make the commupity responsible for
exceptrional damage (war damage, epidemics, disasters).

This sort of approach should epable the community to be made liable for
damage suffered by individuals as a result of decisions legally taken by public
authorities acting within their jurisdiction, without it being nescassary to
attribute any fault of judgement to the authority in question. Under this heading
could be classified the obligation on the part of the State to pay compensation for
damage caused by persons with respect to whom State services have been required to
take measures for medical treatment (mental patients released on trial) or penal
treatment (scheme for semi-liberty, provisiopnal liberty or placing in an open
institution).

It is true that extension of administrative liability involves considerable
financial consequences, particularly for authorities with modest funds. In order
to avoid too heavy a burden on small authorities which are not capable of
securing a statistical distribution of risks, one solution would be to organise
the compensation on a wider terrvitorial Scale, by calling on national solidarity.
But would this solution result in blunting the sense of responsibiility of local
authorities and reducing their vigilance with regard to institutions and officials
who are directly subordinate to them?

Attention has been drawm to the fact that the general acceptance of liability

based solely on the idea of risk could lead to a reduction in compensation, as the
courts might demand a higher standard of proof with regard to the causal connection.
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As regards the amount of compensation, the proposal may be that it should be
paid in full and cover all the damage suffered, if there was fault., In cases of
minor fanlt or liability without fault, it seems more in conformity with the idea
of compensseion for social risks, to pay only equitable compensation for such damage

- reasonably be left to be borne by the individual who is the innocent victim.

Although the idea of compensation originates to a certain extent from a feeling

of social solidarity, it must be asked whether full cowmpensation is justified in
21l cases. In cases wherve liability does not presume improper conduct by the
administration, it may seem socially unfair to pay compensation for the whole of

the financial losg if the victims are well-off, whereas ultimately it is the
community as a whole which assumes the burden of compensation. In systems with
strict 1iability, one may ask whether special consideration should be given to the
idea of ewxceptional damage or limitations of 1iability. The question may even
arise as to whether there should not be exclusions of liability for damage suffered
by commercial operators as a result of administrative intervention in framing
economic policy, since this is a visk which businessmen must bear in carrying on
their activities with a view te profit,

It has been said that the principle of equality must give rise to unequal
treatment of unequal situations, which would enable compensation to be limited to
persons for whom the damage constitutes an intolerable burden. The victim's
ability to make a contribution would therefore be an important factor in assessing
the amouni of compensation, which could furthermore be subject to fixed limits.

As regards the identiiy of the victim, there must be no discrimination between
nationals or foreigners, residents or non-residents.

With regard to the party liable, the trend seems to be towards systems of
direct liabilicy of the public entity to whom the act is attributable, without it
being necessary to identify the individval who contributed to causing the damage.
This particular problem should only arise internally within the administration
for the purpose of taking proceedings against theofficial at fault. This would
enable compensation to be paid for damage resulting from the anonymous defective
operation of the administration, which is likely to become more frequent as a
result of the increasing numbers of staff emploved and overlapping of powers.

An interesting question was raised, but no answer was found, regarding
the 1liability of members o¢f a political body which has taken an illegal and
improper decision which has caused damage to the community (improper decision by
a local authority inveolving an increase in the rates paid by inhabitants). Should
the members of the authority bea persconally liable for making good the damage?

In another context, there was a question as to whether, in cases where the
administrative act which produced the damage was done in the special interest of a
few persons (damage caused by the fire brigade to neighbouring houses, 108s caused
to a third party as a result of an improper act giving financial advantages to the
beneficiary), those persons should contribute to the compensation.

With vregerd te the procedural method for determining liability, one may regret
the duality of judicial and adwinistrative remedies and the resulting complicatrions,
but these are basically only unimportant details which in many cases have their
origin in fundamental concepts on ithe division of powexrs in the State.

The imseitution of the ombudsman may be a valid solution for enabling private
individuals ro enforce their rights to compensation without recourse-to
complicated proceedings which are often very long and costly., However, since the
institution of ombudsmen is for procedural purposes only, it would hardly have any
effect on the issue of the complaint. It is recommended in all cases where the
determination of liability presupposes an administrative stage before the
judicial stage.
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To conclude, we must observe that in these few hours which have been devoted
maicly to exchanging information, it has not been possible to prepare schemes for
model solutions. This was not our task. We have achieved our purpose by examiﬁing
the problems and Setting out the main lines of development which could be used for
later attempts at harmonisation. :

In this respect, our discussions may be considered fruitful and I think the
results of our celloquy can serve as a starting point for future work under the aegis
of the Council of Burope. -

However, I would not like to cleose without thanking the University of Madrid
for having given us the scientific framework which was indispensable for our exchange
of ideas. The Spanish contribution seems to me of some importance for future
development, because Spanish legislation on this sybject may certainly he
considered the most progressive.

Our gratitutude to Spain seems to me to be owing not only for the material
hospitality which it has showered upom us, but above all, for providing the
necessary technical assistance for our transactions.
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SPATN/ESPAGNE : M. J~R, PARADA VAZQUEZ, Catedratico de Droit administratif,
Facultad de Derecho, BARCELONE

M. J. AROZAMENA, Président de la Salle du contentieuz administratif, Audiences
nacionales, Plaja Villa Paris, s/n, MADRID (4)

M. A. CUGLIERI, Doyen Letrado de la Diputacidn, Fuencarral, n® &4, MADRID
M, J-M. PABOW DE ACUﬁA, Abogado de Estado, Marqués de Urquijo 10, MADRID

M. Carles REVILLA, Presidente de ia Exam. Diputacién de Madrid, ¢/Miguel Angel 25,
MADRID ’

SWEDEN/SUEDE : Mr Tngvar GULLNAES, Chancellor of Justice, STOCKHOLM

SWITZERLAND/SUISSE : M. Reinhold HOTZ, Avocat, Adjoint scientifique, Office
fédéral de la justice, D3partement fédéral de justice et police, 3003 BERNE

M, Alexandre BERENSTEIN, Juge f&d8ral, Tribunal fé&déral, 1000 TAUSANNE 14

M. Jean GUINAWD, Professeur, Vice-Recteur de 1'Université de Neuch8tel, &, rue
de la Serre, 2000 HEUCHATEL

TURKEY /TURQUIE : Prof. Dr Seref GOZUBIYUK, Ankara Universitesi, Siyasal Bilgiler
Fakultesi, Cebeci/ANKARA

UNITED KINGDOM/ROYAUME-UWI : Prof. A. Douglas LAWION, Professor of Civil Law,
The Queen's University of Belfast, BELFAST BT7 INN

FINLAND/FINLANDE : Mr Mikko KAMARAINEN, Counsellor of lLegislation, Ministry
of Justice, PLI. 00131, HELSIRKI I3

HOLY SEE/SAINT-~SIEGE : Excused/excusé
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MAX-PLANCK-INSTITUT : Dr Torsten STEIN, Scientific expert, Max-Planck-Institut fir
Auslandisches Offentliches Recht und Volkerrecht, Berliner Strasse 48,
D-6900 HEIDELBERG 1

Ms P. PAMPANA, Via Ximenes 15, ROME

ASSOCIATION INTERNATIOMALE DE LA FONCTIOW PUBLIQUE : M, F. DELPEREE, Professeur 3
1'Université catholigque de Louvain, Vice—Pré&sident de 1l'Association internationale
de la fonction publique, Place Montesque, 2, B-1348 LOUVATN-LA-NEUVE

GUESTS OF THE HOST UNTVERSITY/INVITES DE L'UNIVERSITE HOTE

Sr.D. Manuel Cobo del Rosal

S8r.D. Luis Manuel Cosculluela Montaner
Sr.D. Enrique Tiernoc Galvdn

8r.D. Carleos Revilla

Sr.D. Rafael Memdizaval Allende y sefiora
Sr.D. Bartolomé Alfonso Ferrer

Sr.D. Eurique Alonso Garcia

Sv.D. Manuel Alonsc Olea

Sr.D. Toméds Aundres Martinez

Sr.D. Isidro Arcenegul Fernandez
Sr.D. Manuel Arias Semoseain

Sr.D. Martin Bassols Cona

Sr.D, Hermenegilde Baylos Corroza
8r.D., José Bermeio Vera

Sr.D. Adolfo Carreftero Perez

Sr.D. José Luis Carro Fernandez-Valmayor
Sr.D. Luis Cazorla Prieto

Sr.D. José Maria Corella Monedero
Sr.D. Diegoe Chacon Ortiz

Sr.bL Juan Jesus Fernandez Garcia
Sr.D. Tomas Ramon Fernandez Rodriguez
Sr.D. José& Antonio Garcia Trevijano
Sr.D. Fernando Garride Falla

Sr.D. Alvaro Gil-Robles y Gil-Delgado
Sr.D. Enrique Gomez Reino

Sr.D. Aurelic Guaita Martorell

Sra. Cristina Hernandez Ibafiez

8r.D. Justo Hernando Delgado

Sr.D. Gésar Hurtado Llera

Sr.D. José& Luils Llovente Bragulat
Sr.D. Luis Martin Rebollo

Sr.D. Sebastian Martin Retortille

Sr.D. Antonioc Martinez Lafuente
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Mr Frits W. HOWDIUS, Head of Division II, Directorate of Lepal Affairs
M. Giovanni BUQUICCHIO, Administrator, Divisiom II, Directorate of Legal Affairvs
Mne G. TUBACH-ORITZ, Administrator, Division II, Directorate of Legal Affairs

Mrs C. WENDELBO, Assistant,

Jogé Luis Meilan Gil

Sr.h.

gr.p. Rafael Mendizabal Allende
gy.D. Fedro de Miguel Garcia

8r.D. Jaime Miralles Alvarez

§r.D. Luis Morena de la Morepa
Sr.D., Luis Mosguera Sanchez

Sr.D. Santiagoe Muiloz Machado

Sr.D. 4ndrés Dliva ds Castro

Sr.D. Luis Ortega Alvarez

gy .0, Luciano Parejo Alfonso

Sr.D. Juan Jos& Parez Dobon

Sr.D. Federico Perez Jimenez

Sr.D. Vicente Pimies Rubin

Sr.D. José Antonio Piqueras Bautista
Sr.0. Jesus Prieto

Sr.D. Tomds de la. Quadra Salcedo
Sr.D. Enrigue Ragmos Lopez

Sr.D. Josd Waria Rodriguez Oliver
Sr.D. Fernande Bainz Moreno

S§r.D. Juan Salazar Alounso-Cendrero
Sr.D. dMiguel Angel Sanchez Morom
sr.D. Juan Antonio Santamaria Pastor
St.D. Juan Ramon Sanz Asenjo

$r.D. Fernando Sequeira de Fuentes
Sr.D. José& Mavia Souviron Morenilla
3r.D. Franciso Susa Wagner

Sr.D. Jos& Luis Villar Ezcurra
Sr.D. José Luis Villar Palasi
SECRETARTAT

Divisicn II, Directorate of Legal Affairs
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LIST OF COLLOQUIES O
EUROPEAN LAW OF THE COUNCIL OF EUROPE

Ccllcquies held up to present:

1. London, 1969 "Redress for non-waterial damage™
2. Aarhus, 1971 "International mutual assistance in administrative
' matters"”
3. Wirzburg, 1972 "The responsibility of the emplover for the acts of
: his employees™ ' :
4, Vienna, 1974 "Legal representation and custody of minors"
Lyons, 1975 "Civil liability of physicians”

6.  Leiden, 1976 "Legal services for deprived persons, particularly
in urban areas"

7. Bari, 1977 "Forms of public participation in the preparation of
legislative and administrative acts"

8. Heuchitel, 1978 "Standard terms in contracts"”

9.  Madrid, 1979 "The liability of the state and regional and local
authorities for damage caused by their agents or
administrative servicas"

10, Ligge, 1980 "Scientific research and the law"
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